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J.  M.  COTfi  et  al Appellants;      i^^i 

^o  •Feb>]24,25 

•June  10. 

JAMBS  MORGAN  et  al Respondents.      — 

ON  appeal  from  the  court  of  QUEEN'S  BENCH  FuR 
THE  PROVINCii  OF  QUEBEC  (APPEAL  SIDE.) 

Writ  of  prohibition    to    municipal  corporation — Assestmcni  rollf 
amendment  of— Arte,  716  <jEr  746  a,  municipal  eodcj  P,  Q. 

The  municipal  corporation  of  the  county  of  H»f  in  the  province  of 
QueheCf  made  an  assessment  roll  according  to  law  in  1872.  In 
1875  a  triennial  assessment  roll  was  made,  and  the  property 
subject  to  assessment  was  assessed  at  $1^45,588.58.  In  1876, 
without  declaring  that  it  was  an  amendment  of  the  roll  of  1875, 
the  corporation  made  another  assessment  in  which  the  property 
was  assessed  at  $3,138,550.  Among  the  properties  that  contri- 
buted towards  this  augmentation  were  those  of  appellants,  whO| 
by  their  petition,  or  requite  libelUe^  addressed  to  the  Superior 
Court,  P.  Q.,  alleged  that  the  Secretary-Treasurer  of  the  county 
of  JET.  was  about  selling  their  real  estate  for  taxes  under  the 
proyisions  of  the  municipal  code  for  the  province  of  Quebec,  34 
yic.<i  c.  68,8ec.  998  et  seq.j  and  prayed  to  have  the  assessment  roll  of 
1876,  in  virtue  of  which  the  officer  of  the  municipality  was  pro- 
ceeding to  sell,  declared  invalid  and  null  and  void,  and  that  a 
writ  of  prohibition  should  issue  to  prevent  the  respondents  from 
proceeding  to  sell.  The  Superior  Court  directed  the  issue  of 
the  writ  restraining  the  defendants  as  prayed,  but  upon  the 
merits,  held  the  roll  of  1876  valid  as  an  amendment  of  the  roll 
of  1875.  The  Court  of  Queen's  Bench  reversed  this  judgment  on 
the  merits,  and  held  the  roll  of  1876  to  be  substantially  a  new 
roll,  and  therefore  null  and  void. 

Heldj  per  Henry ^  Taschereau  and  Oufynncy  JJ.,  affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench,  that  the  roll  of  1876  not 
being  a  triennial  assessment  roll,  or  an  amendment  of  such  a 
roll,  was  illegal  and  null,  and  that  respondents  were  entitled  to 


^Pkbskmt — Sir  W.  J.  Ritchie,  Kt.,  C  J.,  and  Strong,  Foamier^  Henry, 
TAi»cbereau  and  Qwynne,  JJ. 
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1881  an  order  from  the  Superior  Court  as  praye<l  for  to  restrain  the 
municipal  corporation  from  selling  their  property,  and  the  writ 
which  issued,  whether  correctly  styled  "  writ  of  prohibition'^  or 
Morgan.  not,  was  properly  issued,  and  should  be  maintained. 
Per  Riichie,  C.J.,  Strong  and  Fournier^  JJ.,  that  a  writ  of  prohibi- 
tion issued  under  art.  1031,  as  was  the  writ  issued  in  this  caae, 
will  only  lie  to  an  inferior  tribunal,  and  not  to  a  municipal 
officer. 

[The  court  being  equally  divided,  the  judgment  appealed  from 
was  confirmed,  but  without  costs.] 

Appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  the  Province  of  Quebec  (appeal  side),  main- 
taining a  writ  of  prohibition  addressed  to  appellants 
forbidding  them  from  proceeding  to  the  sale  of  the 
lands  of  the  respondents  for  taxes. 

By  the  declaration  or  requite  lihelUe  of  the  respon- 
dents, they  alleged  that  the  appellant  Joseph  Michael 
Cdcif  as  secretary-treasurer  of  the  county  of  Hochela^a^ 
was  about  selling  their  real  estate  by  forced  sale  for 
taxes,  under  the  provisions  of  the  municipal  code  for 
the  province  of  Quebec ;  that  in  the  year  1876  the 
corporation  of  the  village  of  Hochelaga,  while  there 
was  a  valid  subsisting  assessment  roll  for  the  munici- 
pality made  in  1876,  which  by  law  was,  and  continued 
to  be,  in  force  for  three  years,  and  under  the  false  pre- 
teuce  that  there  was  no  such  roll,  nor  any  made  since 
1873,  proceeded  to  make  a  new  assessment  roll,  which 
by  law  could  only  be  made  every  three  years ;  that  the 
school  commissioners  of  the  school  municipality  of  the 
village  had  taken  for  the  base  of  their  roll  the  said 
illegal  assessment  roll ;  that  these  taxes,  which  were 
claimed  by  the  municipality  of  the  village  of  Hochelaga 
and  by  the  catholic  school  commissioners  of  the  same 
municipality,  were  utterly  illegal.  In  consequence, 
they  prayed  that  a  writ  of  prohibition  should  issue, 
that  the  two  corporations  who  claimed  the  taxes,  and 
the  county  of  Hochelaga  and  their  secretary  treasurer, 
by  whom  the  sale  was  to  be  made,  should  be  enjoined 
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and  forbidden  from  selling  the  real  estate  in  question.  ^^^ 
And  farther,  that  a  certain  valuation  roll  for  1876  of  Cot6 
the  municipality  of  the  village  of  Hochelaga,  upon    y^^^  ^ 

which  the  legality  of  the  contested  taxes  turns,  should      

be  declared  illegal,  null  and  void. 

This  requite  libelUe  was  sworn  to,  and  the  following 
order  was  made  by  Torrance,  J.S.O.,  "  Let  the  writ  issue 
as  prayed  lor.     Ist  March,  1878." 

(Signed)         *  F.  W.  Torrance,  J." 

On  the  same  day,  under  85  Vic,  c.  6,  sec.  21,  Quebec, 
the  appellants  sued  out  of  the  Superior  Court  of  the 
district  of  Montreal,  an  ordinary  writ  of  summons, 
whereby  the  respondents  were  summoned  to  appear  in 
the  said  court  in  the  city  of  Montreal  on  the  fourteenth 
day  of  March,  to  answer  the  demand  which  should  be 
made  against  them  for  the  causes  mentioned  in  the 
requite  libelUe  thereunto  annexed. 

This  writ,  to  which  was  annexed  the  requite  libelUe 
or  declaration,  was  served  upon  all  the  defendants. 
The  defendants  appeared  and  severed  in  their  defence. 
They  filed  an  exception  to  the  form,  and  they  also,  by 
demurrer,  objected  that  no  writ  of  prohibition  lies  in 
such  a  cause ;  they  pleaded  alto  to  the  merits,  denying 
the  truth  of  the  allegations  in  the  declaration,  thereby 
raising  an  issue  as  to  the  validity  of  the  assessment 
roll.  The  learned  judge  of  the  superior  court  main- 
tained  the  action  to  be  well  founded,  and  pronounced 
judgment  for  the  plaintififs  on  the  demurrers,  but  in  favor 
of  the  defendants  upon  the  issue  as  to  the  validity  of 
the  roll,  thereby  holding  the  roll  of  1876  to  be  valid  as 
an  amendment  of  the  roll  of  1876,  which  was  admitted 
to  have  been  duly  made.  From  this  judgment  upon 
the  merits  the  plaintiffs  appealed  to  the  Court  of 
Queen's  Bench  (appeal  side),  the  majority  of  which 
court  reversed  the  judgment  of  the  superior  court,  hold- 
ing the  assessment  roll  impugned  not  to  be  an  amend- 
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1881  ment  of  the  roll  of  18*75,  but  to  be  a  wholly  new  roll 
Co^  and  absolutely  null  and  void.  From  this  judgment  the 
present  appeal  was  taken. 


V, 
MOBOAK. 


Mr.  Archambaulty  Q.O.,  for  appellants  : 

The  first  ground  we  rely  upon  is  that  no  writ  of  pro- 
hibition lies  against  an  officer  of  a  municipal  corpora- 
tion. Writs  of  prohibition  can  only  issue  here  as  in 
England,  to  prevent  an  inferior  tribunal  from  exceeding 
its  jurisdiction.  Art.  1081  CO.  P.  W rits of  prohibition, 
mandamus,  &c.,  are  granted  only  in  default  of  any 
other  remedy. 

Our  municipal  code  articles  ^34,  785,  786,  737  and 
738  provide  the  necessary  means  to  have  a  roll  reform- 
ed ;  it  is  a  cheap  and  I'apid  remedy  to  which  the 
respondents  would  not  resort.  Then,  again,  they  had 
an  appeal  by  art.  927,  but  respondents  not  only  did  not 
resort  to  these  remedies,  but  in  their  petition,  or  requite 
libelUe,  they  do  not  mention  that  they  used  those 
remedies,  and  they  do  not  complain  that  the  appellants 
prevented  them,  either  by  fraud  or  otherwise,  from  em- 
ploying those  remedies.  They  only  said  you  had  no 
right  to  make  a  new  roll  for  1876.  We  answer,  the 
roll  of  1876  was  only  an  amendment  for  local  and 
school  purposes.  All  the  formalities  in  making  the 
amended  roll  of  1876,  required  by  art.  746  a,  arts.  786, 
787  and  788  have  been  observed,  and,  after  the  homo- 
logation of  the  roll,  the  appellants,  or  anumber  of  them, 
appealed  to  the  county  council,  as  they  had  a  right  to 
do,  and  as  held  by  the  Superior  Court  this  roll  is  valid, 
regular  and  legal. 

Mr.  Mousseau,  Q.C.,  followed  onbehalf  of  appellants : 

The  appellant  {Cdt^)  should  not  have  been  condemned 

to  pay  costs.    He  had  nothing  whatever  to  do  with  the 

confection  of  the  roll.    He  had  no  discretional  power, 

and  he  was  boimd  to  obey  the  law.    Arts.  821,  878,  998, 
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999  and  1,000  M.  C,  P.Q.  Neither  could  the  corpora-  1881 
tion  of  the  county  council  of  Hochelaga  be  made  a  party  Cote 
and  made  liable  for  costs,  and  although  the  court  of   j^^l^^^ 

first  instance  dismissed  the  exceptions  to  the  form  and      

the  demurrers  of  the  defendant,  the  appellants  are  enti- 
tled before  this  court,  to  urge  in  support  of  the  final 
judgment  of  the  superior  court,all  the  grounds  taken  by 
them  before  the  Superior  Court. 

Now,  with  reference  to  the  writ  of  prohibition,  as 
was  contended  by  my  learned  colleague,  I  submit  that 
no  such  writ  lies  in  the  present  case  under  art.  1031  C. 
C.  P.  In  my  opponent's  factum  it  is  very  ingeniously 
tried  to  confuse  the  writ  of  injunction  with  the  writ  of 
prohibition.  This  cannot  avail  the  respondent's  case, 
for  41  Vic.y  c.  14.  was  passed  after  the  issue  of  the 
writ  in  this  case,  and  before  then,  no  such  writ  as  a  writ 
of  injunction  was  known  in  our  procedure.  The  writ 
which  was  issued  in  this  case  could  not  be  addressed 
to  a  municipal  corporation  (I). 

There  was  nothing  in  the  evidence  to  show  that  the 
roll  of  1876  was  a  new  roll.  Art.  746a,  under  which 
this  roll  was  made,  virtually  gives  the  power  to  the 
council  to  make  a  new  roll  every  year.  Here  there  was 
no   injustice  ;     all   respondents   complain   of  is   that, 

« 

instead  of  making  alterations  on  the  roll  itself,  the 
secretary-treasurer  recopied  the  whole  roll  ;  and  the 
reason  was  that,  as  at  that  period  property  increased 
very  much  in  value  every  year,  and  there  were  so  many 
changes,  it  was  found  better  to  copy  the  whole  roll. 
Under  such  circumstances  this  court  ought  to  uphold 
the  judgment  of  the  Superior  Court,  and  declare  the 
roll  valid  and  regular.    See  Cooley  on  Taxation  (2). 

Mr.  Barnard,  Q.C.,  and  Mr.  Creighton,  with  him,  for 
respondents : 

(1)  See  High  on  Extraordinary      (2)  P.  536. 
Legal  Remedies;  s.  782. 
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1^1  Two  questions  arise  on  this  appeal:  1st.  Whether 
Cot4  the  taxes  sought  to  be  collected  were  or  were  not  per- 
MoROAN.  ^^^^^y  illegal,  null  and  void  ?  2nd.  Whether  the  peti- 
tioners  had  a  remedy,  and  whether  by  a  writ  of  prohi- 
bition. With  regard  to  the  first  question  the  judge  who 
rendered  the  judgment  in  the  court  of  first  instance,  and 
all  the  judges  in  the  Court  of  Queen's  Bench,  seem  to 
have  admitted  that  this  roll  of  1876,  in  so  far  as  it  was 
an  original  triennial  roll,  was  an  absolute  nullity.  The 
minority  in  appeal  and  the  judge  of  the  court  of  first 
instance  however  held  that  the  council  has,  under  arti- 
cle 746a,  the  power,  every  year,  of  revising,  for  local 
purposes,  the  triennial  roll,  and  as  the  roll  of  1876  has 
been  revised  by  the  council  they  consider  it  as  if  it 
were  the  revised  edition  of  the  roll  of  1875.  They  think 
that  it  is  practically  the  same  thing  whether  the  result 
arrived  at  finally  by  the  council  is  reached  by  way  of  a 
revised  roll  or  by  way  of  a  new  roll. 

Now,  we  submit  there  can  be  no  doubt  that  this  was 
not  an  amended  roll  of  the  original  triennial  roll  of 
1875. 

Art.  746a  says  :  The  revision  must  be  made  in  accord- 
ance with  art.  736  among  others.  Now,  under  article 
736  the  council,  before  proceeding  to  the  revision  of  the 
'  valuation  roll  of  1875,  were  bound  to  give  notice  of  the 
day  and  hour  when  such  revision  should  take  place. 
The  notice  given  iu  this  case,  so  far  from  being  a  notice 
that  the  roll  of  1875  would  be  revised,  expressly  refers 
to  the  revision  ol  the  new  roll  made  by  valuators  for 
the  year  1876. 

In  the  second  place,  art.  737  says  that  the  council, 
sitting  as  a  revising  board,  must  take  into  consideration 
the  complaints  made,  and  hear  the  interested  parties  in 
presence  of  the  valuators.  Surely  the  valuators  referred 
to  are  the  valuators  who  made  the  roll  to  be  revised. 
In  this  case  the  roll  of  1875   therefore  could  not   be 


V. 

Morgan. 
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revised,  if  the  valuators  present  were   those  who  made      1881 
the  roll  of  1876.  cm± 

The  importance  of  article  738,  which  says  that  the 
amendments  made  must  be  entered  on  the  amended  roll, 
or  on  a  document  annexed  thereto,  lies  in  the  fact  that 
it  practically  recognizes  that  no  revision  can  take  place 
of  a  roll  unless  that  roll  is  before  the  revising  tribunal. 
The  incongruity  attaching  to  the  appellants'  pretention 
on  this  point  is  so  manifest  that  it  is  deemed  unneces- 
sary to  pursue  the  matter  further.  Here  the  council, 
sitting  as  a  court,  are  called  to  revise  the  judgment  of 
A.  and  the  argument  on  the  other  side  is  that  this  is 
done  if  by  some  new  law  of  equivalents  the  court 
revise  the  judgment  of  B. 

It  will  possibly  be  argued  that  in  Lower  Canada  the 
council,  sitting  as  a  revising  board,  has  power  to  alter 
the  roll  proprio  motu  in  the  absence  of  any  petition  or 
complaint.  No  doubt  such  is  the  case  under  the  article 
734  when  the  council  examines  the  tri^^iiiiial  roll.  It 
is  an  anomaly  however  which  it  is  iiapo.sible  to  account 
for.  But  even  suppot^iiig  the  council,  in  the  case  of  a 
roll  actually  in  force,  to  have  the  same  right  to  make 
alterations  of  its  own  accord,  the  fact  would  still  remain 
that  the  roll  to  be  revised  was  that  of  1»75,  and  it  could 
not  be  revised  when  it  was  not  before  the  council  at  all. 

As  to  the  pretention  of  the  school  commissioners 
that  they  could  render  a  roll  valid  which  is  an  absolute 
nullity  by  simply  adopting  it  as  their  own,  it  was 
entertained  neither  by  the  judge  of  the  court  of  first 
instance  nor  by  any  one  of  the  judges  of  the  Court  of 
Queen's  Bench,  and  it  seems  to  require  no  special 
notice,  at  least  at  present. 

With  regard  to  the  second  point,  whether  the 
remedy  we  employed  was  a  proper  remedy. 

Although  the  writ  in  this  case  has  been  called  a  writ 
of  prohibition,  the  prayer  of  the  petition  was  that  the 
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^^81      defendants  should  be  enjoined  and  forbidden  firom  sell- 

Cori     ing.    There  can  be  no  doubt  that  in  Lower  Camula  it  is 

Morgan    sufficient  that  the  facts  and  conclusions  be  distinctly 

and  fairly  stated  without  any  particular  form  being 

necessary,  and  if  the  respondents'  proceeding  was  valid 
as  an  injunction,  it  was  not  invalid  because  called  a 
prohibition.  In  fact,  to  speak  of  writs  of  prohibition 
is  not  correct,  although  the  code  uses  the  term,  for  the 
writ  is  an  ordinary  writ  of  summons  as  held  by  the 
judicial  committee  in  the  case  oi  Brown  v.  Cur4  SfC.  de 
Montreal  (1)  and  the  real  character  of  the  remedy  de- 
pends on  the  conclusions  of  the  requiie  libelUe,  which  is 
allowed  by  the  preliminary  order  of  the  judge. 

If,  however,  it  were  necessary  to  show  that  prohi- 
bition strictly  so  called  did  lie  in  this  case,  the  respon- 
dents contend  that  the  English  precedents  and  autho- 
rities fairly  applied  to  the  altered  circumstances  existing 
in  this  country  are  conclusive  in  their  favor,  and  such 
seem  to  have  been  hitherto  the  view  not  only  of  the 
majority  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  but  of  the  Chief  Justice  of  that  court  also. 
See  report  of  Armstrong  and  Sorel  in  Taschereau's  Code 
of  Procedure  (2),  and  the  report  of  the  same  case  (3), 
and  also  Bourgouin  and  the  Montreal  Northern  Coloni- 
zation Railway  Company  (4) ;  Carter  v.  Breaky  (6) ; 
McDougall  and  Corporation  oi  St  Ephrem  Upton  (6).  In 
all  those  cases,  according  to  our  own  jurisprudence,  the 
name  is  nothing. 

The  further  objection,  that  the  respondents  had  a 
remedy  of  another  kind  under  the  municipal  law,  will 
be  found  to  be  without  any  foundation.  The  respond- 
ents opposed  the  valuation  roll  of  1876  before  the  vil- 
lage council,  but  their  opposition  was  not  even  taken 

(1)  U  K.  6  P.  C.  193.  (4)  19  L.  C.  Jur.  57. 

(2)  Art.  1031.  (5)  2  Q.  L.  R.  332. 
()«)  20  L.  C.  Jur.  171.                    (6)  5  L.  C.  Jur.  229. 
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into  consideration*  They  then  had  the  choice  of  an  ^^^i 
appeal  to  the  county  council  or  to  the  circuit  court.  Cori 
They  chose  the  county  council,  who  took  the  opinion  of  ^^^q^j,^ 

counsel,  and  were  told  that  the  valuation  roll  was  a  null-      

ity.  A  decision  of  the  county  council  in  favor  of  the 
respondents,  unfortunately,  was  prevented  by  the  fact 
that  the  opinion  of  counsel  came  too  late  and  the  appeal 
stood  dismissed  by  the  mere  lapse  of  time. 

The  last  point  we  urge  is,  that  this  court  can- 
not entertain  the  objection  raised  to  the  form  of  the 
writ.  There  is  no  cross  appeal,  and  as  the  judgments  of 
Mr.  Justice  Torrance  and  Mr.  Jur>tice  Rainville,  dismiss- 
ing the  appellant's  preliminary  pleas,  have  not  been 
printed  in  the  record,  this  court  will  hold  that  they 
have  acquiesced  in  these  judgments. 

The  learned  counsel  also  referred  to  the  following 
cases  : 

Kane  v.  Montreal  TeL  Co,  (1) ;  Guyot  Repertoire  (2) ; 
Guyot  Repertoire  (8) ;  Bouteiller  Somme  Rurale  (4) ; 
Savard  v.  Moisan  (5)  ;  Mayor ,  etc.,  of  Montreal  v.  Harri- 
son Stephens  (6) ;  Molson  v.  City  of  Montreal  (7) ;  Mayor 
et  al^  V.  Benny  et  al  (8) ;  Mayor  of  Iberville  v.  Jones  (9) ; 
Aiiy,  Gen,  v.  Litchfield  (10). 

Mr  Mousseau,  Q.  C,  in  reply. 

Ritchie,  C.J. : — 

The  question  in  this  case  arises  under  a  decision  of 
the  Court  of  Appeal  of  the  province  of  Qtiebec.  Pro- 
ceedings were  initiated  by  petition — requite  libellie — 
by  which  the  parties  sought  ^o  stop  the  sale  of  certain 
property  which  was  about  being  sold  under  an  assess- 

(1)  20  L.  C.  Jur.  120.  (.5)  1  Rev.  de  Leg.  378. 

(2)  IV.  Vo.  Complainte,  206.  (6)  3  App.  Cases  605. 

(3)  L  Vo.  Arret  de  Defense.  (7)  3  Legal  News  3«2. 

(4)  Tit.  21    demande  sur  nou-  (8)  16  L.  C.  Jur.  1. 
vellet^  et  trouble.  (9)  3  Legal  News  277. 

(10)  11  Beay.  120. 
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1881      ment  which  was  made  in  the  county  of  Hochelaga, 

Qott     There  are  a  number  of  parties  to  the  suit,  but  it  is  not 

MoEoiN.  ^©c^ssary  to  refer  to  them.    The  Court  of   Queen's 

—7—      Bench  held  that  the  assessment  was  unjustifiable,  and 

1  *  '  that  the  order  prayed  for,  the  prohibition,  should  issue 

to  prevent  them  going  on  with  the  sale.  The  decision 
of  the  court  was  that  the  valuation  roll  was  null  and 
illegal,  and  that  the  sale  ought  to  be  stopped,  and 
granted  the  prayer  of  the  petition.  The  Honorable 
the  Chief  Justice  and  Mr.  Justice  Testier  dissented 
from  this  decision. 

I  think  that  the  whole  case  turns,  as  far  as  my 
view  of  it  goes,  on  the  question,  not  whether  the 
assessment  was  null  and  void  or  not,  but  whether, 
in  the  proceedings  which  were  taken  by  the  parties, 
they  were  entitled  to  a  writ  of  prohibition,  or  to  .a 
writ  in  the  nature  of  a  writ  of  prohibition,  under 
the  circumstances  which  were  proved  in  this  case. 
The  code,  art.";1031,  provides  that  in  writs  of  pro- 
hibition which  are  to  be  addressed  to  courts  of  inferior 
jurisdiction  wherever  they  exceed  their  jurisdiction, 
they  are  to  be  applied  for  and  obtained  in  the  same 
manner  as  writs  of  mandamus,  with  the  same  formalities. 
Now,  it  is  obvious  that  this  power  of  issuing  writs  of 
prohibition  in  the  province  of  Quebec,  under  the  code 
of  civil  procedure,  art.  1081,  is  substantially  the  same 
as  the  power  to  issue  writs  of  prohibition  under  the 
English  jurisprudence,  and  these  writs  of  prohibition 
can  only  go  to  the  courts  to  prevent  their  acting  with- 
out jurisdiction,  or  to  prevent  their  exceeding  their 
jurisdiction,  and  it  is  abundantly  clear  that  the  preroga- 
tive writ  of  prohibition  under  the  English  law  does  not 
go  for  the  purpose  of  stopping  or  preventing  the  pro- 
ceedings of  commissioners  under  assessments,  or  of 
those  persons  who  are  to  carry  out  the  assessment  laws, 
they  not  being  judicial  tribunals  to  which  the  prohibi- 
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tion  will  go.     It  is  true  that  in  the  United  Slates  there      ^^81 
are  to  be  found  some  cases,  in  some  of  the  states  where      Cot£ 
writs  of  prohibition,  similar  to  the  writ  of  prohibition    j^^qroj^ 
nnder  English  jurisprudence,  have  been  used  for  such  a    .  — :— 
purpose,  but  it  is  to  be  remarked  that  in  the  majority  of  ^ 

the  states  the  writ  of  prohibition  has  not  been  used  for 
any  such  purpose,  and  it  is  further  to  be  remarked  that 
in  those  states  where  the  writ  of  prohibition  has  been 
so  used,  and  in  those  courts  out  of  which  those  writs 
have  issued,  the  judges,  I  think,  in  all  the  cases  that 
I  have  looked  up,  have  stated  that  the  writ  of  pro- 
hibition was  justified  by  the  practice  of  those 
courts,  but  could  not  be  justified  by  English 
principles  or  by  English  practice,  and  that 
while  used  in  the  United  States  in  these  individual 
states,  it  was  in  opposition  to  the  usage  in  England. 
Therefore,  this  writ  of  prohibition  which  is  prayed  for 
could  not,  if  it  was  the  prerogative  writ  in  England^ 
avail  in  this  case,  and  the  writ  under  article  1,031  of  the 
civil  code  of  procedure,  if  the  writ  is  the  same  (as  I 
think  is  very  clear  from  the  wording  of  the  code)  as  the 
English  prerogative  writ  of  prohibition,  would  not  be 
applicable  to  a  case  of  this  kind  ;  and  this  seems  to  have 
been  admitted  by  the  learned  judge  who  delivered  the 
judgment  of  the  majority  of  the  court  in  this  case,  but 
he  gets  rid  of  the  difficulty  by  saying  that  the  juris- 
prudence of  Quebec  does  not  regard  the  name  of  the 
writ,  but  that  by  whatever  name  it  may  be  called,  the 
writ  may  issue  in  a  case  of  this  kind,  and  it  is  not  a 
writ  of  prohibition  as  understood  under  the  English 
law,  or  as  under  article  1031  of  the  code,  but  that  it  may 
be  treated  in  the  nature  of  an  injunction.  Now,  it  is 
well  known  that  the  writ  of  injunction  under  the  Eng- 
lish la,w  and  the  writ  of  prohibition  are  writs  of  an 
entirely  separate  and  distinct  character.      High^  on 
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1881  Extraordinary  Legal  Semedies  (1),  pointB  out  that  while 
CoT^  some  points  of  similarity  may  be  noticed  between  the 
MoBOAN.  ©itraordinary  remedial  process  of  prohibition  and  the 
—7-  extraordinary  remedy  of  courts  of  equity  by  injunction 
agamst  proceedings  at  law,  says  : 

There  is  this  ▼ital  differenoe  to  bo  obsenred  between  them,  that  an 
injunction  against  proceedings  at  law  is  directed  only  to  the  parties 
litigant,  without  in  any  manner  interfering  with  the  courts,  while  a 
prohibition  is  directed  to  the  court  itself,  commanding  it  to  cease 
from  the  exercise  of  a  jurisdiction  to  which  it  has  no  legal  claim,  and 
ii\junotion  usually  recognizes  the  jurisdiction  of  the  court  in  which 
the  proceedings  are  pending  and  proceeds  on  the  ground  of  equities 
affecting  only  the  parties  litigant,  while  the  prohibition  strikes  at 
once  at  the  ^ery  j  urisdiction  of  the  court.  The  former  remedy  affects 
only  the  parties,  the  latter  is  directed  against  the  forum  itsel£ 

The  difficulty  that  strikes  my  mind  (and  I  put  it 
forward  with  a  great  deal  of  hesitancy,  still,  it  is  the 
best  judgment  at  which  I  have  been  able  lo  arrive  in 
this  matter)  is  this :  that  the  conclusion  at  which  the 
minority  of  the  Court  of  Queen's  Bench  arrived  was  the 
correct  decision,  if  I  may  be  permitted  to  say  so.  I 
think  that  when  Mr.  Justice  Ramsay  pointed  out  that 
according  to  the  jurisprudence  of  Quebec  it  mattered 
not  by  what  name  you  called  the  writ,  if  the  party  was 
entitled  to  the  remedy,  he  overlooked  the  fact 
that  when  the  parties  in  this  case  were  seeking  to 
restrain  municipal  officers  they  were  doing  it  by 
a  proceeding  which,  according  to  what  I  understand 
of  the  practice  in  the  province  of  Quebec,  was  applica- 
ble to  the  writ  of  prohibition,  and  was  not  open  to  the 
parties  as  it  would  be  if  they  had  taken  proceedings  to 
set  aside  this  assessment  and  to  get  the  remedy  which 
they  were  entitled  to,  if  the  assessment  was  null  and 
void,  by  a  regular  proceeding.  In  fact,  that  they  did 
not  adopt  that  course,  but  that  they  adopted  this  sum- 
mary proceeding  which  would  be  open  to  them  if  they 

(1)  p.  660. 
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were  merely  seeking  to  get  a  writ  of  prohibition  under      1^^^ 
this  act,  and,  therefore,  in  my  opinion,  the  remedy  as      Cori: 
sought  for  in  this  case  was  misconceived,  and  therefore   n^^^^y 
they  ought  not  to  be  allowed  to  use  the  writ  of  pro-    .  — 7- 

bibition  to  give  them  that  relief  which,  under  the  pro-      1 

cedure  in  the  province  of  Quebec,  could  only  be  obtained 
by  a  regular  suit  in  which  the  proceedings  are  of  an 
entirely  different  character. 

I  must  confess  myself  much  impressed  with  the 
reasoning  of  the  learned  Chief  Justice  Meredith  and  the 
very  exhaustive  judgment. he  has  givou  in  the  case  of 
Carter  v.  Breaky  (1),  in  which  he  has  put  forward,  with 
much  force,  that  there  was  no  writ  of  injuction  applic- 
able under  the  system  of  procedure  then  in  force  in  the 
province  of  Qwcfcec.  He  points  out  that  the  want  of  a 
writ  of  injunction  was  considered  by  the  courts,  by 
judges  and  by  counsel,  as  a  casus  omissus  in  the  law  of 
Quebec,  and  he  expresses  his  regret  and  the  regret  of 
others  that  it  was  not  provided  for  by  the  code,  and 
we  find  that  the  legislature  very  lately  has  given,  by 
statutory  enactment,  the  writ  of  ilijunction. 

Keference  is  made  to  that  in  Ohief  Justice  Dorian's 
judgment,  in  which  he  points  out  that  by  the  Act  41 
Fic,  ch.  14,  security  is  necessary  to  be  given  in  such 
proceedings,  and  says  to  allow  a  writ  of  prohibition 
to  issue  in  a  case  where  a  writ  of  injunction  is  the  pro- 
per remedy,  would  deprive  a  defendant  of  the  substan- 
tial right  of  obtaining  security ;  but,  I  think  that  is 
answered  by  this  fact:  that  at  the  time  these  proceedings 
were  taken  that  statute  had  not  come  in  force  ;  and 
therefore,  if  the  writ  of  injunction  did  not  exist,  I  am 
very  much  inclined  to  think  in  accordance  with  the 
view  of  Ohief  Justice  Meredith,  in  Quebec,  no  matter 
what  proceedings  they  had  taken,  they  could  not  have 
got  a  writ  of  injunction,  as  we  term  it  in  the  English 

(I)  3Q.  L.  H.3L5. 
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1881      law.     But,  however  that  may  be,  hereafter  no  ques- 
CoTi      tions  will  arise   as    to  whether    the  writ  of  injunc- 
j^  *•        tion    can    be    issued    in     the    province    of    Quebec 
— —      or    not,    because    the    legislature    has    made    pro- 
^^     'vision   for  it,   but   of   course  the    provisions    which 
have  been  made  for  the  issuing  of  it  by  the  legislature 
must  be  acted  on.     As  Chief  Justice  Meredith  pointed 
out  in  the  case  to  which  I  have  referred,  that  authority 
must  be  found  for  the  proceedings  and  we  must  know 
under  what  law  the  power  is  derived  to  do  what  has 
been  done,  so  just  in  the  present  case,  we  must  know 
what  authority  the  court  had  ;  and  I  must  confess  that 
for  the  issuing  of  this  prohibition,  injunction  or  re- 
straining writ,  by  whatsoever  name  it  may  be  called, 
I  have  sought  in  vain  to  find  in  the  jurisprudence  of 
Quefr^c  any  authority  for  issuing  such  an  order,  if  order 
it  is,  or  such  a  writ,  if  writ  it  is,  in  the  proceeding 
which  has  been  taken  in  this  case,  and,  altogether,  I 
think  that  the  judgment  cannot  be  sustained,  but  that 
the  appeal  in  this  case  should  be  allowed  with  costs. 

Stbono,  J.  :— 

Art.  1031  of  the  Code  of  Procedure  of  the  province  of 
Quebec,  is  as  follows : — "  Writs  of  prohibition  are 
addressed  to  courts  of  inferior  jurisdiction."  Without 
entering  upon  any  discussion  as  to  the  analogy  or  dis- 
tinction between  writs  of  prohibition  as  known  to  the 
common  law  of  England  and  those  authorized  by  this 
article  of  the  Quebec  code,  it  is  manifest  that  such  a 
writ  as  that  defined  by  the  article  quoted,  is  a  remedy 
entirely  inapplicable  and  inappropriate  in  the  present 
case.  The  defendants,  who  were  proceeding  to  execute 
a  ministerial  office,  did  not  constitute  a  court  of  inferior 
jurisdiction,  nor  were  they  threatening  any  excess  of 
jurisdiction  in  assuming  to  exercise  any  judicial  autho- 
rity whatever.  The  proceeding  appealed  against  can- 
not therefore  be  sustained  as  a  writ  of  prohibition. 
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It  has,  however,  been  suggested  that  the  writ  may  ^^^l 
be  considered  as  a  writ  of  injunction,  aud  +he  judgment  coTfe 
of  the  Court  of  Queen's  Bench  supported  on  that  ground. 
The  plain  and  conclusive  answer  tQ  this,  however, 
is  that  the  writ  of  injunction  was  unknown  to  the  '  °^' 
procedure  of  the  courts  of  the  rrovince  of  Quebec,  until 
the  stat.  of  Quebec  41  Fic,  cap.  14  made  provision  for 
such  writs,  and  the  proceedings  in  the  present  case 
were  taken  before  that  act  came  into  operation. 

Then  it  has  been  contended  that  although  a  tech- 
nical writ  of  injunction  could  not  have  been  obtained 
before  the  statute,  it  was  still  the  right  of  the 
plaintiff,  if  the  assessement  was  null,  to  have  it  so  pro- 
nounced judicially,  and  the  defendants  prohibited  from 
enforcing  payment  of  the  illegal  tax,  on  an  ordinary 
action  at  common  law.  Granting  that  this  was  so,  the 
respondents  are  met  by  the  objection  that  they  have 
not  made  use  of  the  procedure  prescribed  by  the  code 
for  an  ordinary  action,  but  have  instead  adopted  the 
special  and  exceptional  mode  of  proceeding  prescribed 
for  writs  of  prohibition,  which  differs  essentially  from 
those  which  the  law  authorizes  in  common  actions,  the 
delays  being  different,  and  the  proceeding  being  origi- 
nated by  petition  (requSte  Hbell^e)  instead  of  by  service 
of  a  writ  of  summons  and  a  declaration.  It  has  been 
urged,  it  is  true,  that  these  proceedings  are  notwith- 
standing the  same,  and  for  that  reason  we  should  ignore 
formal  distinctions,  but  to  this  argument  I  cannot 
accede.  The  law  has  directed  a  different  mode  of  pro- 
ceeding in  each  case,  and  I  do  not  think  wo  are  at  liberty 
to  disregard  the  plain  distinctions  of  the  code  and  to  re- 
cognise one  form  of  action  as  an  equivalent  for  another  ; 
were  we  to  do  so  we  should  be  virtually  subverting  and 
repealing  the  code  of  procedure, 

I  am,  therefore,  obliged  to  come  to  the  conclusion  that 
the  appellants  are  entitled  to  prevail.  1  have  come  to  this 
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1881      detennination  reluctantly,  I  admit,  for  I  am  of  opinion 
GoTife     that  the  assessment  was  illegal,  and  the  merits  alto- 
MoROAK.  gather  with  the  respondents,  but  the  technical  difficul- 
ties I  have  mentioned  appear  to  me  to  be  insurmount- 
able. 

My  conclusion  is,  therefore,  that  the  appeal  should  be 
allowed,  the  judgment  of  the  Court  of  Queen's  Bench 
reyersed,  and  the  action  dismissed,  with  costs  to  the 
appellants  in  this  court  and  both  the  courts  below. 

FoUBNIER,  J.  : 

La  requ6te  libell6e  des  Intim^s  demandant  un  bref 
de  prohibition  avait  pour  objet  d'empfecher  la  vente  de 
leurs  propri6t6s,  situ6es  dans  le  village  d!Hochelaga, 
annonc6es  en  vente  par  le  secr6taire-tresorier  du  comt6 
d^Hochelaga^  pour  arr6rages  de  taxes. 

Le  principal  moyen  invoqu6  au  soutien  de  cette 
requite  est  la  nullit6  du  role  d'6 valuation  de  1876 
d*apres  lequel  s'est  faite  la  repartition  des  taxes  deman- 
d6es.  Cette  nullit6,  resultant  de  ce  que,  d'apres  la  loi, 
nn  role  d'6valuation  ne  pouvant  6tre  fait  que  tons  les 
trois  ans,  celui  fait  en  1875  6tait  encore  en  force  et 
qu'une  revision  seulement  de  ce  dernier  role  pouvait 
avoir  lieu  en  1876,  en  observant  toutefois  les  formality 
voulues  k  cet  effet. 

La  requ6te  ne  contient  pas  d'all6gation  de  fraude,  ni 
d'6valuation  injuste  ou  excessive.  II  n'y  a  pas  d'offre 
de  payer  les  taxes  dues  suivant  le  role  de  1875.  C'est 
la  forme  seulement  des  precedes  suivis  dans  la  confec- 
tion du  role  que  les  Intim6s  ont  attaqu6e  par  leur 
requfete. 

Quoique  les  Appelants  aient  s^pare  leurs  defenses, 
pour  invoquer  des  moyens  particuliers  a  chacun  d'eux, 
tons  ont  cependant  plaide  par  exception  k  la  forme,  et  par 
defense  au  ionds  en  droit,  les  moyens  suivants :  que 
les  Appelants  ayant  des  int6r6ts  difi^rents  ne  pouvaient 
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s'tmir  dans  la  m6me  procedure  pour  obtenir  one  con-      ^^^l 
elusion  unifonne ;  que  le  bref  est  irr^gulier  et  nnl  ne      got6 
contenant  ancnn  ordre,  si  ce  n'est  le  commandement  de   ^f^^^ 
comparaitre ;  que  lea  Appelants  n'6tant  pas  juges  d*un      — 7- 
tribunal  in£§rieur,  un  bref  de  prohibition  ne  pouvait  pas      ..... ' 
leur  6tre  adresse. 

Quant  aux  autres  plaidoyers,  r6ponses  spSciales,  etc., 
je  crois  devoir  me  dispenser  d*en  donner  ici  une  analyse, 
car,  au  point  de  vue  que  j'ai  adopts,  leur  consid6ration 
n'est  pas  n^cessaire  x>our  la  decision  de  cette  cause. 

Cet  appel  souldve  deux  questions  :  la  premiere  est  de 
savoir  si  un  bref  de  prohibition  pent  dtre  adre8s6  k  une 
corporation  municipale  ou  scolaire  et  k  leurs  officiers 
pour  les  empdcher  de  faire  la  collection  des  taxes  qu'elles 
ont  imposSes ;  la  deuxieme :  si  le  role  attaque  est  nul 
parce  que  les  changements  ou  amendements  faits  Tout 
6t6  de  la  mftme  manidre  que  s'il  s'§tait  agi  d'un  nou- 
veau  role  au  lieu  d'un  amendement. 

Sur  la  premiAr^  question  de  savoir  si  le  bref  de  prohi- 
bition est  admis  dans  le  systeme  judiciaire  de  la  pro- 
vince  de  Quebec  pour  emp6oher  la  collection  d'une  taxe 
ill§gale,  la  Oour  du  Banc  de  la  Keine  a  6t6  di  vis6e  d'opi- 
nions,  mais  la  majority  de  la  cour  a  soutenu  Taffirma^ 
tive.  On  voit,  par  une  note  de  sir  A.  A.  Dorion,  que  le 
m£me  jour  cette  cour  a  rendu  un  jugement  semblable 
dans  la  cause  de  Jones  centre  le  maire  ^ Hibertville. 
C'est  la  premiere  fois  que  ce  principe  a  re9U  la  sanction 
de  la  Cour  d' Appel.  A  venir  jusqu'^  ces  deux  decisions 
le  contraire  avait  6t6  maintenu,  conform6ment  k  Tart. 
1081  O.P.C.  qui  dfeclare  que  les  brefe  de  prohibition  sont 
adress^s  aux  tribunaux  de  juri  diction  inf6rieure  lors- 
qu'ils  excddent  leur  juridiction.  En  cela  le  code  est 
conforme  k  la  loi  anglaise. 

Dans  la  cause  de  Blain  v$.  La  corpora  Hon  de  Chranbp, 
la  Cour  Sup^rieure,  si^geant  en  revision  pour  le  district 
de  Montreal*  avait  d6cid6  qu'un  bref  de  prohibition  ne 
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1S81      pouvait  6tre  adress^  qn'^  un^  cour  et  non  pas  k  nne 
CoT^     corporation  mnnicipale.  Le  mftme  prinoipe  a  £t6  6iionc6 
^  ^'       dans  la  cause  de  Beaudry  vs.  The  Recorder  of  the  City 
— --      of  Montreal  (1).     Dans  la  cause  du  Maire,  de  Sorel  vs. 
^^'^^^^    Armstrong  (2),  la  Oour  de   Revision  a  infirm6  lad6- 
cision    de    la  Cour  Inf6rieure    ordonnant.  remission 
d'un  br^f  de  prohibition,  et  d£clai:i6  qu'il  n'y  a  pas  lieu 
k  remission  de  ce  bref.     La  m6me  cour  a  d6cid6  le  20 
septembre  18^6  qu'il  n*y  avait  pas  lieu  au  bref  de  pro- 
hibition pour  emp6cher  une  corporation  de  faire  d'une 
partie  de  son  territoire  une  municipalit6  s6par§e. 

On  Toit  par  ces  citations  que  les  decisions  de  la  Oour 
du  Banc  de  la  Seine  ont  d'abord  refus6  d'admettre  qu'il 
y  avait  h'eu  au  bref  de  prohibition  en  matidres  muni- 
cipales.  Ces  decisions  6taient  plus  conformes  au  Code 
de  proc6dure  et  auz  autorit6s  anglaises  que  les  deux 
derniers  jugements  qui  ont  dScidS  le  contraire  et  dont 
I'un,  celui  rendu  en  cette  cause,  forme  le  sujet  du 
present  appeV. 

High,  on  Extraordinary  legal  Remedies,  §  782  states 
from  American  and  English  Authorities  the  rule  on 
this  subject  as  follows  : 

The  legitimate  scope  and  purpose  of  the  remedy  being,  aa  we 
have  alrendy  seen^  to  keep  inferior  Courts  within  the  limits  of  their 
own  jurisdiction  and  to  prevent  them  from  encroaching  upon  other 
tiibunals,  it  cannot  properly  be  extended  to  officers  or  tribunala 
whose  functions  are  not  strictly  judicial.  And  while  there  are 
cases  wh^ro  the  wi*it  has  been  granted  against  ministerial  officers 
intrusted  with  the  collection  of  taxes^yet  the  bettor  doctrine,  both 
upon  principle  and  authority,  undoubtedly  is,  that  it  will  not  lie 
as  against  municipal  officers,  such  as  collectors  of  taxes,  or  as 
against  municipal  boards  of  quasi  judicial  functions,  entrusted 
with  taxing  powers,  to  restrain  them  from  levying  or  collecting 
taxes. 

En  effet  I'article  1081  du  Code  de  procedure  d6clare 
que  les  brefs  de  prohibition  sont  adressfis  aux  tribunaux 
de  juridiction  infferieure  Iprsqu'ils  excedent  leur  juri- 

0)    5  r^ev.  Leg.  223.  (2)    20  L.  C.  Jur.  171. 
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diction.     Oe  texte  precis  devrait  dispenser  de  citer  au-      ^^^l 
cnne  autre  aatorit6.     II  doit  r6gler  la  question.  ^i^ 

L'article    1031,    comme  on    le     voit    par  TautoritS   j^^,*'*^ 
citfee    par    les    codificateurs  indiquant    son    origine,      — y 

nous    vient  du  droit    anglais.    Le   code   n'a  sous  ce      ' 

rapport  aucunement  modifi6  la  loi  anglaise  au  sujet 
du  bref  de  prohibition,  il  n'a  fait  qu'en  r6gler  la 
procedure ;  mais  il  n'a  pas  admis  le  recours  a  ce  bref 
en  d'autres  cas  que  dans  ceux  ou  il  etait  admis  dans  le 
droit  anglais.  Rien  n'est  plus  certain  que  ce  bref, 
d'apres  le  droit  anglais,  ne  pent  etre  employe  centre  les 
cori>orations  municipales  J'ai  en  vain  cherche  dans 
les  auteurs  anglais  des  traces  de  son  application  dans 
ces  matieres ;  je  puis  dire  ayec  assurance  qu'on  n'en 
trouYe  aucune.  L'assertion  de  High  k  ce  sujet  est  cer- 
tainement  ezacte  :  "'  The  exercise  of  the  jurisdiction  for 
this^  purpose  (in  municipal  matters)  is  conceded  to  be 
if?ithout  the  sanction  of  English  precedent." 

Pour  ces  raisons  je  suis  d*avis  qu'il  n'y  avait  pas  lieu 
a  remission  d'un  bref  de  prohibition  et  que  les  Appe- 
lants  doirent  avoir  le  benefice  de  I'objection  qu'ils  ont 
prise  a  ce  sujet.  Mais  le  jngement  de  la  majorite  de  la 
cour  procede  moins  sur  Texisteuce  du  bref  de  prohibi- 
tion en  pareil  cas,  que  sur  le  fait  que,  dans  la  presente 
cause,  les  conclusions  prises  dans  la  demande  de  ce 
bref  ne  sont  pas  diffferentes  de  celles  que  les  Intimes  au- 
raient  pu  prendre  par  un  bref  d'injonction.  II  est  vrai 
que  d'apres  le  Code  de  procedure,  les  actions  et  autres 
proc6d6s  judiciaires  n'ont  pas  besoin  d'etre  designfes  par 
un  nom  particulier,  et  qu'une  erreur  a  ce  sujet  n'em- 
porterait  aucune  consequence.  II  aurait  ete  parfaite- 
ment  correct  de  dire,  que  le  bref  en  question  quoique 
appel6  "  prohibition  "  devrait  6tre  considfer6  comme  un 
bref  d'injonction,  si  a  Tfepoque  ou  il  a  ete  emis  le  bref 
dinjonction  eut  6t^  admis  dans  notre  sybteme  de  pro- 
cedure, mais  il  ne  I'^tait  pas  encore.     Le  bref  dont  il 
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1S81      s'agit  est  dat6  du  ler  mars  18t8,  et  la  loi  intTodnifiaiit  le 

^^     bref  d*i4|^ctian  dans  le  Code  de  prooMare  de  P.  de 

j^^^^    Q.  irti  4t6  sanctionnng  que  le  9  mars,  qxielques  jours 

aprds.    Ainsi  la  procedure  des  Intim6s  doit  6tre  r6gl6e 

Pourniar,  J.p^y  la  loi  en  foroe  le  ler  mars  1878.  Si  le  biKrfd'injonc- 
tion  arait  6t6  en  ^sstence  le  ler  mars,  je  n^h^siterais 
nuUement  k  me  joindre  k  Topinion  que  le  bref  de  pro- 
hibition en  cette  cause  doit  ^o  pris  eonme  I'^qniva- 
lent  d'nn  bretf  d'injonction  ;  mais  avant  d'en  arriver  Ik  il 
fandrai^  dteaontrer  Pexistence  de  ce  dernier  ba^f  k  cette 
ipoqne.  Le  bnf  &e  pjroMbition  existait  pour  les  &i8  de 
Tart.  1081,  comme  bref  de  pr^n^tive  introdoit  avant 
le  c6de  comme  faisant  partie  dn  droit  public  anglais. 
Mais  il  n'en  £tait  jms  de  mime  dn  bref  d'injonction  qui, 
comme  appartenant  an  droit  civil  anglais,  n'a  jamais 
fait  partie  du  droit  de  la  province  de  Qu^ec,  Oette 
importante  question  a  6t6  trait§e  d'une  manidre  si  com- 
plete et  si  savante  parrhonorable  juge-en-chef  Jlf6fe<ft7A, 
qu'aprte  avoir  lu  et  6tudi6  son  admirable  jugement  sur 
eette  question  dans  la  cause  de  Carter  vs.  Breaky  ( I ), 
je  n*ai  pu  faire  autrement  que  d'en  venir  comme  lui  k 
la  conclurion  qu'avant  Yk  41teie  Ftr/.,  ch.  14,  le  bref 
d'injonetion  n'ezistait  pas  dans  la  loi  de  la  province  de 
Quebec. 

II  est  vMi  que  la  demidre  clause  de  cet  acte,  en  excep- 
tallt  de  son  efiet  les  causes  x>endantes,  laissa  la  question 
ouverte  ;  mais  dans  mon  humble  opinion  elle  ne  pent 
recevoir  une  iutre  solution  que  celle  donnie  par 
I'honorablc  juge  en  chei.  Dans  le  cas  actuel  on  ne 
pouwt  done  employer  ni  Tun  ni  I'autre  de  ces  deux 
brefs,— le  bref  de  prohibition  ne  pouvant  Tfttre  pour 
contrdler  les  corps  municipaux,  et  le  bref  d'injonotion 
n'existant  pas  encore. 

Faudrait-il  concli^re  de  Ik  que  la  loi  de  la  province 
de  Quebec  n'offrait  aucun. remade  aux  Intim6s  i>our  se 
protiger  centre  Timposition  d'une  taxe  ili6gale  et  qu'il 

(1)  Q.  L.  R.  118. 
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devematen  cons^queiice  n^cessaire  d!6tendie  I'applica-      ^^^ 
tion  di|  bref  de  prohibition  ?   Ce  serait  une  graade      Cori 
erreur  que  de  croire  &  tine  telle  lacune  dans  notie  droit,   n^^,^^ 
Non-senlement  le  code  municipal  mais  le  droit  conunun      — 7- 
o&ait  aussi  aux  Intim6s  des  moyens  suffisaivts  de  prp«  ^^' 

tection.  Us  avaient  d'abord  contre  la  decision  du  conseil 
local,  I'appel  au  conseil  de  comt6«  droit  qu'ils  out 
exerc6.  lis  ayaient  aussi  I'appel  k  la  Cour  de  Circuit, 
puis,  d'apres  le  droit  commun,  le  recouxs  k  Taction  Mega- 
toire  pour  empficlier  la  rente  de  leur  propri6t£  (l^K*-^ 
il  etait  aussi  &cile  d'adopter  le  mode  de  Taction  n6gatoire 
reconnu  pax  les  lois  de  la  province  de  Qu^ec  que  de 
recourir  au  bref  de  prohibition ; — et  enfin  Taction  en 
dommages  aprds  la  yente  pour  la  faire  annuler.  Ce  n'est 
certainement  pas  une  raison  de  n^cessitS  qui  deyait 
faire  admettre,  outre  tons  ces  diffl§rent8  recours,  celui  du 
bref  de  prohibition  que  la  loi  n'a  pas  accords  en  pareil 
cas.  Les  moyens  d'obtenir  justice  6taient  assez  nom- 
breuz  sans  cela.  Pour  ce$  raisons  je  suis  d'ayis  qu'il  n'y 
avait  pas  lieu  au  bref  de  prohibition. 

Adoptant  cette  manidre  de  y^ir  sur  la  premiere 
question,  il  deyient  inutile  que  je  me  prononce  sur  la 
seconde,  car  je  considdre  qu'elle  n'est  pas  deyant  la 
Cour. 

Hbnrt,  J. : — 

« 

After  a  good  deal  of  consideration,  in  fact  aU  I  haye 
been  able  to  give  to  this  subject,  I  haye  afriyed  at  the 
conclusion  that  I  should  sustain  the  finding  of  the  court 
below  in  reference  to  the  question  of  the  power  of  a 
judge  of  the  Superior  Court  to  issue  such  an  order.  On 
looking  at  the  juiiBprudence  in  France  I  find  that  there 
the  courts  are  authorized  to  issxie  an  ordre  provisianel — 
a  provisional  order — and  it  is  necessary  to  the  proper 

(1)  McDougall  vs>  Corporation  of  the  parish  of  St,  Ephrem 

<r  U|>((m,  35 14  C  Jur.  229, 
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1881      administration  of  justice,  not  only  in  Quebec^  but  in 

Cot£      every  part  of  the  world,  that   a  superior  court  of  a 

MoROAH    country  should  exercise  a  summary  jurisdiction    to 

prevent  immense  wrong  and  injury  being  done  by  one 

°^^  '  party  to  another.  If  there  were  not  such  an  inherent 
power  in  the  court,  or  if  the  legislature  did  not  think 
it  necessary  to  enact  it,  one  party  might  seize  upon  a 
valuable  gold  mine  or  other  valuable  property  of 
another,  and  before  the  right  and  title  to  it  could  be 
tested  the  party  would  be  left  without  any  redress 
whatever  except  by  an  action  to  recover  damages,  and 
that,  possibly,  from  a  party  who  is  not  worth  the  cost 
of  the  suit.  I  take  it,  then,  that  Quebec  always  had  iu 
its  jurisprudence  the  power,  through  one  of  its  judges, 
of  issuing  some  kihd  of  process  in  the  shape  of  an  order 
to  restrain  the  party  from  doing  an  irreparable  injury 
to  his  neighbor's  property.  I  have  ascertained  that 
such  a  recourse  always  existed  in  France,  and  that  being 
the  ctfse  I  am  free  to  say  that  the  practice  and  the  law 
applicable  to  such  cases  in  France  would  be  sufficient, 
I  think,  to  give  to  the  Superior  Court  of  Quebec  the 
right  to  issue  a  provisional  order.  We  are  told,  how- 
ever, that  an  action  could  be  brought — I  believe  it  is 
called  an  action  negatoire  --but,  as  I  understand  it,  that 
would  be  no  stay  of  proceedings.  It  would  not  stop 
the  party  so  going  on  with  a  trespass  that  might  be 
disastrous  in  its  consequences,  and  he  might  ruin  a 
large  amount  of  the  property  of  his  neighbor.  As  I  have 
said,  before  a  decision  could  be  had  the  property  would 
be  gone  and  no  redress  would  be  left.  I  think,  under 
the  circumstances,  therefore,  such  a  power  was  inherent 
in  the  court,  independent  of  the  legislature. 

I  am  free  to  saythat  I  agree  with  my  brother  judges  who 
expressed  the  opinion  that  the  process  in  regard  to  what 
is  called  specially  a  writ  of  prohibition,  does  not  apply 
to  this  case.    At  the  time  this  process  was  commenced, 
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there  was  no  judicial  action  about  to  be  taken,  and  ^^^^ 
therefore  there  is  nothing  to  which  the  writ  could  Corife 
apply.    I  need  not  consider  whether  the  case  was  one   ^^* 

in  which  a  remedy  could  be  given  by  a  writ  such  as      

is  issued  in  England,  I  do  not  think  that  the  parties  ^!^Il 
there  could  adopt  the  English  practice  in  regard  to  the 
matter  of  injunction,  but  it  is  no  matter.  I  agree  to 
that  extent  with  Judge  Ramsay  when  saying  that  it  is 
no  matter,  if  the  court  had  the  power  to  restrain  a 
party  it  makes  very  little  difference  what  you  call  it — 
provided  it  is  sufficient  to  enable  the  other  party  to 
obtain  redress  in  the  case,  so  far  as  protecting  property 
until  the  question  as  to  the  right  to  it  is  determined. 
Ohief  Justice  Meredith,  in  his  judgment  in 
the  case  referred  to,  says  this  is  a  case  that 
has  been  often  mooted,  and  the  want  of  such 
a  power  has  been  often  felt.  If  I  am  right  in  the  con- 
elusion  at  which  I  have  arrived,  the  judges  were  wrong 
in  not  putting  it  in  force  years  and  years  before.  I  con- 
sider the  jurisprudence  of  the  country  was  defective 
without  it;  but  I  find  in  a  number  of  cases  such  a  pro- 
ceeding has  been  had.  I  find  that  on  this  point  there 
is  a  difference  of  opinion  among  the  judges  of  the  pro- 
vince of  Quebec. 

Looking  at  the  whole  case,  then,  I  am  inclined  to 
sustain  the  judgment  of  the  court  below,  and  I  am  the 
mora  inclined  to  do  it  because  I  am  of  the  opinion 
that  the  assessment  is  altogether  wrong.  The  law 
authorized  the  parties  to  amend  the  assessment  roll, 
but  not  to  make  a  new  roll  two  years  in  succession. 
Having,  then,  not  amended  the  roll,  but  having  taken 
the  proceedings  that  were  adopted  of  providing  a  new 
assessment  roll  altogether,  they  have  clearly  shown 
they  did  not  amend  the  roll,  but  made  a  new  roll, 
which  they  were  not  justified  in  doing.  I  am,  there- 
fore, of  opinion  that  the  judgment  of  the  court  below 
should  be  confirmed. 
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1881         Tasohekeaxt,  J. : — 

CoTB         I  am  of  opinion  to  dismiss  this  appeal.    On  the  merits 

•ft 

Morgan,  of  the  case,  that  is  to  say,  on  the  point  submitted, 

s    whether  the  valuation  roll  in  question  was  legally  made 

or  not,  I  really  see  nothing  but  a  question  of  fact.  On 
the  question  of  law  connected  therewith  at  the  argu- 
ment, whether  a  new  valuation  roll  could  be  made  in 
18^6,  there  cannot  be  two  opinions.  The  council  in 
1876  could  amend  the  existing  roll,  but  clearly  could 
not  then  make  a  new  roll.  Now,  as  a  matter  of  fact, 
what  did  they  do  ?  It  is  sufficient  to  take  their  o^n 
notice  as  publicly  given  of  the  deposit  of  their  proceed- 
ings, in  accordance  with  the  municipal  code,  to  see  that 
they  did  unmistakably  make  a  new  roll  in  1876.  This 
roll  is  therefore  a  complete  nullity. 

On  the  question  of  the  legality  of  the  proceedings 
taken  in  this  case  to  contest  this  valuation  roll,  I  am 
also  of  opinion  with  the  court  appealed  from,  that  what- 
ever name  should  be  given  or  ought  to  have  been' given 
to  these  proceedings  cannot  affect  the  redress  the  plain- 
tiffs have  clearly  established  themselves  to  be  entitled 
to  in  this  case.  In  France,in  matters  requiring  urgency, 
the  judge  could  always  grant  un  ordre  provisoire  (1). 

Chief  Justice  Meredith's  judgment,  in  Carter  v. 
Breakey  (2),  relied  upon  before  us  by  the  appellants,has 
so  little  to  do  with  the  present  case  that  it  was  not  even 
noticed  in  the  Montreal  Court  of  Appeal.  Judge  Mere- 
dith held  in  that  case,  that  the  writ  of  injunction  as 
known  in  England  is  not  known  in  Lower  Canada, 
This  we  have  nothing  to  do  with  here.  Judge  Bamsay, 
speaking  in  the  court  appealed  from,  for  the  majority  ol 
the  court,  said  that  the  name  given  to  the  writ  is  of  no 
importance,  and  that  it  does  not  signify  whether  it  be 
called  a  prohibition  or  an  injunction.  I  add,  call  it  an 
ordonnanci  provisoire,  or  a  mandamus^  or  a  mandatory 

(1)  Pigeau  liv.  2,  part  I.  tit.  2,  ch.  a        (2)  3  Q.  t  R.  113. 
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injnnctioii,  if  preferred,  and  the  result  is  the  same.  ^^^^ 
Then,  against  Chief  Justice  Meredith* s  judgment  in  Cort 
Carter  v,  Breakep,  stands  the  late  Judge  Dorion's  judg-    ^^^^j^ 

ment  in  the  very  same  case.    The  Chief  Justice,  it  is      

true,  says  that  Stuart  and  CasauU,  JJ.,  whom  he  had        j.       ' 
consulted,  are  of  his  opinion.     But  what  shows  conclu-      — 
sively  that  Stuart  and  Casault,  JJ.'s,  views  cannot  be 
invoked  in  this  case  by  the  appellants  in  support  of 
their  contention,  is  that  these  two  judges,   in  Penlland     - 
V.  La  Corporation  d'Hibertville^  held  distinctly  that  a 
municipal  corporation  can  be  stopped  from  selling  lands 
for  taxes  by  the  very  same  process  taken  by  the  respon- 
dents here. 

Then  Bourgouin  v.  Montreal  Northern  .Railway  (1) 
is  the  judgment,  and  the  unanimous  judgment,  of  the 
Court  of  Appeal.  And  this  fact  must  not  be  lost  sight 
of  when  investigating  what  is  the  jurisprudence  of 
Lower  Canada  on  the  point.  At  page  66  of  the  report 
of  the  case  it  will  be  seen,  by  the  very  words  of  the 
judgment  itself,  that  the  Court  of  Appeal  maintained 
distinctly  a  writ  of  injunction.  In  the  notes  of  the 
judges  they  seem  to  maintain  it  rather  as  a  writ  of 
mandamus.  There  the  writ,  as  here,  was  to  prevent  the 
execution  of  an  unlawful  act.  Call  it  mandamus 
here,  if  appellant  prefers  it,  or  a  mandatory  injunction. 
A  writ  of  prohibition  would  prohibit  from  selling  lands 
in  question — a  writ  of  injunction  would  enjoin  not  to 
sell  such  lands — a  writ  of  mandamus  would  order  to 
cease  the  proceedings  on  and  for  the  sale  of  these  lands. 
Is  the  result  not  the  same  in  the  three  cases  ?  By  an 
oversight,  Chief  Justice  Dorion,  who  dissented  from  the 
majority  of  the  Montreal  Court  of  Appeal  in  this  present 
case,  said : 

A  writ  of  ii\junotion,  on  the  contrary,  is  not  a  prerogative  writ,  and 
is  issued  under  the  provisions  of  the  Quebec  Act,  41  Vic,  ch.  14. 

(1)  19  L.  C.  Jur.  56. 
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1881       And|  by  section  4  of  that  Act,  it  is  provided  "  that  no  writ  of  ihjunotion 

X^       shall  issue  unless  the  person  applying  therefor  first  gire  good  and 

^  sufficient  security  in  the  manner  prescribed  by  and  to  the  satisfiaction 

MoROAN.    of  the  court  or  a  judge  thereof;  in  the  sum  of  six  hundred  dollars  or 

^    T~       any  higher  sum  fixed  by  the  said  court  or  judge,  for  the  costs  and 

J,        '  damages  which  the  <lofendant  or  the  person  against  whom  the  writ  of 

—       ii\junction  is  directed  may  sufier  by  reason  of  the  issie  thereof" 

No  security  whatooever  is  required  for  the  writ  of  mandamuSf  and 
none  has  been  given  in  the  present  case  To  allow  a  writ  of  pro- 
hibition to  issue  in  a  case  where  a  writ  of  injunction  is  the  proper 
remedy,  would  be  to  deprive  a  defendant  from  the  substantial  right 
of  obtaining  securityi  not  only  for  his  costs,  but  also  for  all  damages 
he  might  suffer  from  the  proceedings  adopted  against  him.  This 
alone  would  be  a  sufficient  ground  of  objection  to  prevent  one  writ 
from  being  used  for  another. 

Now,  this  was  correct  at  the  time  when  it  was  said, 
but  cannot  be  applied  to  this  case,  as  the  proceedings 
therein  were  instituted  eight  days,  or  thereabouts, 
before  the  said  Quebec  Act  41  Vic.  ch.  14  came  into 
force.  Consequently  the  respondents  in  this  case  did 
not  depriye  the  appellants  of  the  right  of  obtaining 
security  for  costs  and  damages 

It  has  been  said  that  in  Bourgouin's  case,  an  action 
nigatoire  had  been  first  taken.  That  is  so,  but  what  is 
the  difference  ?  Where  is  there  in  the  code  anything 
authorizing  such  a  writ  during  an  action  more  than 
before  such  action  ?  It  seems  to  me,  that  if  a  party  can 
take  an  action  to-day  and  apply  for  such  an  order  to- 
morrow, he  can  take  his  action  and  obtain  the  order  at 
the  same  time.  Indeed,  it  is  obvious  that  if  this  could 
not  be  done,  the  remedy  would  often  be  nugatory  and. 
fruitless. 

Then,  here,  there  could  be  no  action  nigatoire.  What 
is  an  action  nigatoire  ?    It  is,  says  Guyot  (1)  : 

Une  action  par  lequelle  nous  d6nions  droit  de  servitude  k  celui  qui 
le  pretend  sur  notre  heritage. 

"  An  action  nigatoire  is  an  action  by  which  we  deny  a 

(1)  Rep.  y.  Aeiion, 
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right  of  servitude  that  our  adversary  claims  to  have  over  1881 
our  laud."  Now,  there  is  nothing  of  the  kind  here.  Cot£ 
Morgan  et  al  do  not  deny  that  their  property  is  subject    ^  *• 

to  the  taxes  regularly  imposed  hj  the  municipal  author-      

ity  ;   and,  then,  this  could  hardly  be  called  a  servitude.  "^  j,'^*'^' 

Then,  in  Carter  v.  Breakey  it  will  be  seen  that  Chief 
Justice  Meredith  saw  a  difference  between  it  and  Bour- 
gauin's  case,  as  in  the  first  one,  the  contestation  was 
purely  and  entirely  between  private  individuals  and  on 
private  matters,  whilst  in  the  last  one,  the  corporation 
complained  of  by  Bourgouin  was  a  public  corporation, 
and  was  sued  as  such  There  also  the  parties  com- 
plained of  are  public  corporations,  and  their  officers  in 
the  discharge  of  their  public  duties. 

I  have  mentioned  Casault  and  Stuart,  JJ.,  in  Pentland 
V  Corporation  d'H6bertville.  Then  add  Torrance^  J., 
who  granted  the  order  in  this  case.  Rainville,  J.,  who 
dismissed  Cot^  et  aVs,  demurrers,  and  three  judges  in 
appeal,  Ramsay,  Cross  and  Monk,  JJ.  Here  are  seven 
judges  distinctly  holding  the  proceedings  as  taken  here 
to  be  legal  and  valid.  Sanborn,  J.  (1),  in  Corporation  of 
Sorel  V.  Armstrong,  expressed  himself  in  such  a  way 
that  he  may  fairly  be  taken  as  having  been  of  opinion 
that  sales  for  taxes  could  be  stopped  as  they  have  been 
here.  Then  Loranger,  J.,  in  the  same  case,  had  main- 
tained the  proceedings  in  the  court  of  first  instance.  To 
these  must  be  added  the  late  Judge  W.  Dorion's  judg- 
ment in  Carter  v.  Breakey,  late  Chief  Justice  Botoen  in 
Usborne's  case,  and  late  Judge  Oauthier  in  ex  parte 
Palon,  cited  in  Carter  v.  Breakey,  who  all  three  were  of 
opinion  that  injunction,  or  an  order  equivalent  to  it, 
could  be  granted. 

This  makes  twelve  judges  of  the  province  of  Quebec, 
who,  either  distinctly  held  that  proceedings  as  taken 
here  by  respondents  are  legal  and  valid,  or  that  an  in- 

(1)  20  L.  C.  Jup.  174;*"' 
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1881      junction,  not  the  writ,  perhaps,  known  under  that  name 
Gori      in  England,  but  an  ordre  proviniore  to  the  same  effect, 

MoMAN.  ^^^  ^^®  ^^  *'^®  ®*^^  province  before  the  41st  Vic.    Now, 

on  this  last  point,  must  be  added  the  four  judges  of  the 

J.  Court  of  Appeal  in  the  Bourgouin  case  I  must  say 
that  the  appellants  have  failed  to  make  the  clear,  un- 
mistakable, inevitable  case,  which,  for  my  part,  I  would 
require  to  see  before  coming  to  the  conclusion  of  revis- 
ing the  views  and  holdings  of  such  an  array  of  Lower 
Canada  judges,  more  especially  upon  what,  after  all,  is 
nothing  but  a  question  of  practice,  with  which,  as  held 
in  many  instances  by  the  privy  council,  and  more  parti- 
cularly in  Marchioness  of  Bute  v.  Mason  (1)  and  Board  of 
Orphans  v.  Kraeglins  (2),  a  Court  of  Appeal  ought  not, 
as  a  general  rule,  to  interfere. 

It  was  argued  that  there  was  no  summons  in  this 
case.  But  surely  the  writ  as  issued  contained  a  sum- 
mons. In  fact,  it  is  nothing  else,  on  its  very  face,  but 
a  writ  of  summons,  and  it  is  upon  such  summons  that 
the  apx>ellants  appeared  and  pleaded,  having  been  served 
with  it,  not  within  the  short  delays  authorized  on  pre- 
rogative writs,  but  within  the  delays  required  in  ordi- 
nary actions.  It  was  said  that  there  is  no  declaration. 
But  what  is  the  requite  libellie^  if  not  a  declaration,  or 
rather,  what  is  a  declaration  if  not  a  requite  libelUe  ? 
I  take  the  first  case  I  find  on  my  table,  Chevallier  v. 
Cuvillier,  and  if  reference  is  made  to  the  declaration 
there,  it  will  be  seen  that  it  is  nothing  else  than  a 
petition  addressed  to  the  superior  court,  alleging  certain 
facts,  and  praying  the  court,  petitioning  the  court,  upon 
the  proof  of  such  facts,  to  grant  the  petitioner  certain 
conclusions. 

Morgan,  et  al  the  respondents,  were  perfectly  justi- 
fied in  complaining  of  the  most  arbitrary  and  vexatious 
proceedings  of  the  municipal  authorities  in  the  matter. 

(1)  7  Moo.  P.  0.  C.  1.  (2)  9  Moo.  P.  C.  C.  447. 
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When  they  institnted  their  proceedings  in  this  case,  no      ^^^^ 
other  remedy  was  available  to  them     They  were  not      Corife 
obliged  to  appeal  or  act  in  any  way  when  this  yalna-    j^^^^^. 

tion  roll  was  made,  or  when  these  taxes  were  imposed.      

They  could  treat  the  whole  thing  as  an  absolute  nullity,        j.     ^ 
as  they  should  haye  done,  and  wait  till  an  attempt 
should  be  made  to  levy  this  unwarrantable  taxation 
before  acting. 

Even  a  judgment  of  a  court  oi  justice,  if  rendered 
without  jurisdiction,  can  be  so  treated  as  a  perfect 
nullity,  as  i>er  Attorney  Oeneral  v.  Lord  Hotham  (1), 
where  it  was  held  that  "  Where  a  limited  tribunal  takes 
upon  itself  to  exercise  a  jurisdiction  which  does  not 
belong  to  it,  its  decision  amounts  to  nothing,  and  does 
not  create  any  necessity  for  an  appeal/'  If  such  is  the 
case  for  the  judgments  of  the  courts  of  justice,  surely, 
and  d  fortoriy  it  is  so  for  the  proceedings  of  these  muni- 
cipal corporations.  The  respondents  had,  in  my 
opinion,  a  perfect  rigkt  to  treat  the  valuation  roll  in 
question  as  a  complete  nullity. 

I  am  of  opinion  to  dismiss  the  appeal  with  costs. 


GwYNNE,  J. : — 

On  the  first  of  March,  1878,  the  plaintiffs  sued  out  of 
the  superior  court  of  the  district  of  Montreal  what, 
by  reference  to  the  original  document  itself  trans- 
mitted  to  this  court,  appears  to  have  been  an  ordi- 
nary writ  (oi  summons),  addressed  **a  aucun  des 
hussiers  de  la  dile  cour^''  whereby  they  were  ordered 
to  summon  the  defendants  that  they  should  appear  in 
the  said  court  in  the  city  of  MontretU  on  the  fourteenth 
day  of  March  then  current  to  answer  the  demand  which 
should  be  made  against  them,  for  the  causes  mentioned 
xs\  the  requite  libell^  thereunto  annexed.  This  writ 
(of    summons),  together  with  the  requite  libelUe  or 

(1)  3  Turn.  &  Rubi.  219. 
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1^81      declaration  of  the  plaintiffs,  stating  their  cause  of  action 

Cot£  or  matter  of  complaint,  was  served  upon  all  the  defend- 
MoBOAN    ^^^  named  in  the  writ  of  summons  upon  the  same 

first  of  March. 

!_'  *  The  plaintiffs  in  the  declaration  or  requete  libelUe 
so  served  stated  the  matter  of  their  complaint  to 
be,  in  short  substance,  as  follows : — that  they  are 
proprietors  of  real  property  in  the  village  of  Hoche- 
lagGj  and  assessed  and  taxed  as  such  ;  that  in  the 
year  18*76  the  corporation  of  that  village,  while  there 
was  a  valid  subsisting  assessment  roll  for  the  munici- 
pality made  in  1875,  which  by  law  was,  and  continued 
to  be,  in  force  for  three  years,  and  under  the  false  pre- 
tence that  there  was  no  such  roll,  nor  any  made  since 
1878,  proceeded  to  make  a  new  assessment  roll,  which 
by  law  could  only  be  made  every  three  years,  for  which, 
and  other  reasons  stated  in  the  declaration,  it  was  con- 
tended that  the  assessment  roll  so  made  in  1876  was 
wholly  null  and  void  as  beyond  the  jurisdiction  of  the 
corporation  to  make.  The  declaration  also  alleged,  that 
the  school  commissioners  of  the  school  municipality  of 
the  village  had  taken  for  the  base  of  their  roll  the  said 
illegal  assessment  roll,  and  that  the  corx>oration  of  the 
village  and  the  commissioners  of  schools  for  the  school 
municipality  of  the  village  had,  illegally  and  with  the 
object  of  troubling  the  plaintiffs  in  the  peaceable 
possession  of  their  property,  seized  the  real  property  of 
the  plaintiffs,  and  had,  through  the  secretary-treasurer 
of  the  municipality,  the  defendant  Coti,  caused  the  same 
to  be  advertised  for  sale,  to  realize  thereby  rates  calcu- 
lated upon  the  said  illegal  assessment  roll,  and  the 
plaintiff  therefore  prayed  that  **  un  brefde  prohibition  " 
should  issue  out  of  the  said  court  addressed  to  the 
defendants,  enjoining  them  from  selling  and  forbidding 
them  to  sell  the  real  property  of  the  plaintiffs  so  seized, 
or  to  proceed  in  any  manner  upon  the  said  assessment 
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roll  of  1876,  or  to  collect  any  taxes  in  yirtne  of  that  ^^^^ 
roll,  and  that  the  proceedings  taken  against  the  plain-  Cork 
tiff's  property  might  be  declared  to  be  illegal,  void  and   i^^Lah 

of  no  effect,  unless  cause  to  the  contrary  should  be  shown      

by  the  defendants.  wwjma, 

The  defendants  appeared  to  the  writ  of  summons 
and  filed  an  exception  to  the  form,  and  they  also  by 
demurrer  objected  that  no  writ  of  prohibition  lies  in 
such  a  case ;  they  pleaded  also  to  the  merits,  denying  the 
the  truth  of  the  allegations  in  the  declaration,  thereby 
raising  an  issue  as  to  the  validity  of  the  assessment 
roll.  The  learned  judge  of  the  superior  court  main- 
tained the  action  to  be  well  founded,  and  pronounced 
judgment  for  the  plaintiffs  on  the  demurrers,  but  in 
favor  of  the  defendants  ujion  the  issue  as  to  the  validity 
of  the  rolls,  thereby  holding  the  roll  of  1876  to  be  valid 
as  an  amendment  of  the  roll  of  1875,  which  was  ad- 
mitted to  have  been  duly  made.  From  this  judgment 
uix>n  the  merits  the  plaintiff  appealed  to  the  Court  of 
Queen's  Bench,  appeal  side,  the  majority  of  which  court 
reversed  the  judgment  of  the  superior  court,  holding 
the  assessment  roll  impugned  not  to  be  an  amendment 
of  the  roll  of  1875,  but  to  be  a  wholly  new  roll  and 
absolutely  nuU  and  void.  Two  of  the  learned  judges 
of  the  Court  of  Appeal  however,  of  whom  the  learned 
Chief  Justice  was  one,  were  of  opinion  that  the  plain- 
titf*s  action  should  be  dismissed,  upon  the  ground  that 
in  their  judgment  a  writ  of  prohibition  did  not  lie  in 
such  a  case.  From  this  judgment  the  defendants  have 
taken  this  appeal. 

Now,  why  the  above  writ  of  summons  should  be 
called  a  writ  of  prohibition,  or  anything  else  than  an 
ordinary  writ  of  summons  I  am  unable  to  see.  True  it 
is,  that  on  the  requite  libelUe  there  is  endorsed  a  fiat 
signed  by  a  judge,  "  Let  the  writ  issue,"  but  the  writ 
which  did  issue  in  fact  was  a  writ  of  summons  in  the 
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1881      ordinary  form,  and  which,  both  in  its  form  and  in  the 

CJoTi      time  given  therein  for  appearing  and  answering  the 
MoBaAN.  ^^^^  ^^  action  stated  in  the  declaration  served  with  the 

summons,  conformed  to  the  ordinary  writ  of  summons. 

- '   'It  is  ^nly  in  the  prayer  or  conclusions  of  the  requite 

libelUe  or  declaration  that  the  term  "  writ  of  prohibi- 
tion "  is  used.  In  this  term  so  used  there  is  no  magic — 
the  prayer  or  conclusions  would  be  just  the  same  in 
substance  if  instead  of  the  words  ^*  writ  of  prohibition  " 
had  been  used  the  word  "  ordret"  &i^d  as  if  the  conclu- 
sion had  been  **  that  the  defendants  be  enjoined  by  the 
order  and  decree  of  this  honorable  court  from  selling, 
and  be  forbidden  to  sell,  &c.,  &c.,  or  to  proceed  in  any 
manner  upon  the  said  assessment  roll  of  1876  ;  and  that 
the  proceedings  taken  against  plaintiff's  property  be 
declared  illegal  and  void." 

It  is  admitted,  that  if  an  action  nigatoire  be  brought 
the  court  has  jurisdiction  to  restrain  a  defendant  from 
disposing  of  or  interfering  with  the  property  in  respect 
of  which  the  action  is  brought  pending  the  litigation. 
If  that  can  be  done  in  such  an  action  as  an  auxiliary 
remedy,  the  right  arises  not  by  reason  of  any  article  in 
the  code  to  that  effect,  it  must  exist  as  a  right  incident 
to  the  court  as  a  court  of  original  civil  jurisdiction, 
which  the  superior  court  is,  and  if  such  right  exists  as 
an  essentially  necessary  instrument  in  administering 
justice  as  auxilliary  to  an  action,  upon  what  principle 
can  it  be  denied  to  exist  as  a  substantive  remedy,  and 
as  the  only  one  which,  when,  after  hearing  of  the  case 
upon  the  merits,  the  court  comes  to  give  judgment, 
would  be  effSdctual  ?  It  is  the  privilege  and  the  duty  of 
every  Court  of  original  civil  jurisdiction  to  provide  a 
remedy  suitable  to  the  redress  of  every  Wrong.  Judge 
Rainville  in  Bourgouin  v.  Malhiot  (1),  recognizing  this 
principle,  says : 

(1)  8  Bev.  Leg.  396. 
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Under  the  aDcient  French  law  there  was  no  wrong  without  a       1881 


remedy,  and  certamly  under  the  ancient  law  of  Francej  if  any  one       ^,     . 
was  about  to  commit  an  illegal  act  against  a  third  person,  such  third  p^ 

person  always  had  a  remedy.  Morgan. 

This  principle  pervades  everysystem  of  jurisprudence.  Gwynne,  J, 
Now  in  the  case  before  us  there  appears'no  defect  in  the 
institution  of  the  suit.  The  defendants  were  served 
with  a  writ  of  summons  in  the  ordinary  form,  and  were 
thereby  given  fourteen  days  to  appear  and  answer  (he 
complaint  served  with  the  summons  in  that  complaint ; 
the  plaintiffs  alleged  a  trouble  de  droit,  for  which  they 
asked  a  suitable  remedy,  and  the  only  one  which  in  the 
circumstances  would  be  eiBTective,  namely,  that  the  de- 
fendants should  be  restrained  from  selling  the  plaintiffs' 
land  for  the  purpose  of  realizing  a  sum  of  money  as  taxes 
rated,  not  upon  the  assessment  contained  in  the  only 
legal  assessment  roll  affecting  the  lands,  but  upon  an 
amount  stated  in  an  assessment  roll  which  is  wholly 
illegal  and  void,  and  made  by  the  defendant  munici- 
pality contrary  to  law,  and,  in  fact,  without  any  juris- 
diction under  the  circumstances  to  make  it.  Under  these 
circumstances,  there  is  nothing  in  the  objection,  as  it 
appears  to  me,  unless  it  be  carried  to  the  extent  of 
insisting  that,  even  though  in  an  action  properly  insti- 
tuted by  writ  of  summons,  with  the  ordinary  delays  for 
api>eariag,  &c.,  the  plaintiffs  should  establishj  upon 
an  exception  peretnploire  being  pleaded,  raising  an  issue 
upon  the  validity  of  the  assessment  roll,  that  it  was 
absolutely  illegal  and  void,  the  court  is  powerless  to 
give  by  final  judgment  or  decree  at  the  hearing  any 
redress  ;  and  that  a  superior  court  of  original  jurisdic- 
tion  is  so  powerless  I  cannot  admit. 

In  the  Mayor  of  Sorel  v.  Armstrong  (1),  the  proceed- 
ing by  writ  of  prohibition  was  disallowed  ui)on  the 
ground  that  the  plaintiff  alleged  no  want  of  jurisdic- 

(1)  SOL.  a  Jar.  171. 

3 
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1881      tioii  in  the  municipality  to  make  the  assessment  upon 
Cot^      the  land  there  assessed,  and  the  claim  for  relief  which 

^  ''•        the  plaintiff  relied  upon  was  in  the  nature  of  a  com- 
plaint  for  a  wrong  which  he  alleged  was  done  him  in 

^^"^^'  *  his  property  being  seized  to  pay  a  rate  assessed  upon 
land  which  did  not  belong  to  him.  That  case  can  be 
of  no  authority  in  a  case  like  the  present,  unless  it  be 
to  establish  the  applicability  of  the  writ  of  prohibition 
to  a  case  like  the  present — a  position  which  I  under- 
stand to  have  been  asserted  from  time  to  time  by  no  less 
than  eleven  judges  of  the  province  of  Quebec. 

Sanborn,  J ,  in  giving  judgment  against  the  mainten- 
ance of  the  writ  of  prohibition  in  that  case,  expresses 
his  opinion  to  be  that  where  municipal  councils  exer- 
cise jurisdiction  which  is  in  its  nature  judicial,  and 
usurp  power  not  given  by  law,  a  writ  of  prohibition 
may  issue  to  restrain  them  from  proceeding  with 
such  usurpation.  Now,  this  is  the  very  thing  charged 
here,  nemely,  tliat  while  an  assessment  roll,  which  was 
valid  and  binding  for  three  years  from  1875,  was  in 
existence,  the  municipality  in  1876,  instead  of  revising 
that  assessment  roll  and  making  alterations  therein,  as 
they  might  by  law  have  done,  made  a  wholly  new 
assessment  roll,  superseding  the  legally  existing  one, 
which  they  had  no  jurisdiction  or  authority  by  law  to 
make.  The  whole  question  in  the  case  is :  Was  the 
roll  which  was  made  in  1876,  a  revision  or  amendment 
of  the  roll  of  1876  ?  or  was  it  a  wholly  new  and  inde- 
pendent roll?  If  the  former  it  was  legal,  and  the  plain- 
tiffs have  no  cause  of  action  or  locus  standi  in  curid  ;  if 
the  latter,  it  was  wholly  illegal  and  beyond  the  juris- 
diction of  the  municipality  to  make,  and  if  beyond 
their  jurisdiction,  then,  upon  the  principle  enunciated 
by  Sanborn,  J.,  in  the  Mayor  oj  Sorel  v.  Armstrong,  the 
writ  of  prohibition  lies  ;  so  that,  according  to  that  prin- 
ciple, the  question  of  the  validity  of  the  assessment 
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ToU  of  1876  must  be  determined  before  it  can  be  said  l^^ 
whether  the  writ  of  prohibition  lies  or  not.  Bnt,  how-  Srt 
ever  that  may  be,  in  a  suit  humed  as  this  is,  wherein   ^  '' 

the  plaintiffs  complain  of  a  tronble  de  droit  which  they      

allege  to  be  wholly  illegal,  npon  the  ground  that  the  ^^{^'  ^' 
assessment  roll,  in  virtue  of  which  the  defendants 
justify  it,  is  wholly  null,  void  and  mlira  vires  of  the 
municii>ality  making  it  it  is,  in  my  judgment,  quite 
impossible  to  avoid  adjudicating  upon  the  question 
raised  as  to  the  validity  of  the  assessment  roll  which 
is  assailed  ;  and,  agreeing  as  I  do  with  the  majority  of 
the  Court  of  Queen's  Bench  in  appeal,  that  it  was,  for 
the  reasons  pleaded,  invalid,  their  judgment  to  that 
effect  must,  iu  my  opinion,  be  maintained. 

If  the  judgment  should  stop  there,  it  would  be  incom- 
petent for  the  defendants  to  proceed  toenforce.  by  sale  of 
the  plaintiff's  lands,  the  payment  of  rates  calculated  upon 
an  assessment  roll  judicially  pronounced  to  be  null  and 
void ;  but  it  is  impossible  to  say  that  a  court,  having 
power  judicially  to  pronounce  the  roll  to  be  null  and 
void,  cannot  add  to  its  judgment  what  is  the  natural 
and  inseparable  consequence  of  such  adjudication, 
namely,  an  order  forbidding  the  defendants  to  proceed 
with  the  steps  taken  by  them  with  the  view  of  enforc- 
ing such  void  and  illegal  roll,  and  whether  such  addition 
to  its  judgment  should  be  effected  by  a  simple  direction 
or  declaration  in  the  judgment  or  decree,  or  by  a  writ 
in  pursuance  of  such .  declaration  issued  out  of  and 
under  the  seal  ol  the  court,  by  whatever  name  such 
writ  should  be  designated,  appears  to  me  to  be  quite 
immaterial.  The  substance  is  the  declaration  that  the 
roll  is  null  and  void  and  tUira  vires  of  the  municipality. 
The  natural  and  inseparable  consequence  of  such  an 
adjudication  must  be  that  it  cannot  be  enforced. 

In  my  judgment,  therefore,  this  appeal  should  be 
^igmi— ^  with  oostsi  as  the  above  in  substance  is  what 
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1881      the  judgment  of  the  Court  of  Queens  Bench  in  appeal 
CoTi     declares. 

V. 

^^^'  Appeal  allowed  with  costs. 
'  '  Attorneys  for  appellants  :  Mousseau  Sf  ArchambauH. 

Attorneys  for  respondents  :  Barnard,  Monk    Sf    Beau- 

champ. 


iggi      L  McOALLUM  (Defendant) Appellant; 


♦Dec.  10,  V2.  AND 

1^82 

D.  B.  ODETTE  (Plaintiff) Eespondent. 


•Mar.  13. 

ON  APPEAL  FROM  THE  MARITIME  COURT  OF  ONTARIO. 

In  re  "  THE  M.  C.  UPPER." 

Appeal  and  cross  appeal  from  the  Maritime  Court  of  Ontario — 
Collision  with  anchor  of  a  vessel — Contributory  negligence — 
Damages f  apportionment  of. 

On  the  27th  April,  1880,  at  Port  K,  on  Lake  Erie,  where  vessels 
go  to  load  timber,  staves,  &c.,  and  where  the  Erie  Belief  the 
respondent's  vessel,  was  in  the  habit  of  landing  and  taking 
passengers,  the  M,  C.  Upper,  the  appellant's  vessel,  was  moored 
at  the  west  side  of  the  dock,  and  had  her  anchor  dropped  some 
distance  out  in  continuation  of  the  direct  line  of  the  east  end  of 
the  wharf,  thus  bringing  her  cable  du*ectly  across  the  end  of  the 
wharf  from  east  to  west,  and  without  buoying  the  same  or  tak- 
ing some  measure  to  inform  in-coming  vessels  where  it  was.  The 
Erie  Belle  came  into  the  wharf  safely,  and  in  backing  out  from 
the  wharf  she  came  in  contact  with  the  anchor  of  the  M.  C. 

m 

UppeTf  making  a  large  hole  in  her  bottom. 

On  a  petitioxL  filed  by  the  owner  of  the  Erie  Belle,  in  the 
Maritime  Court  of  Ontario  to  recover  damages  done  to  his  vessel 


*Prssbkt— Sir  William  J.  Ritchie,  Znt.,  C.J.;  and  Strong,  Fournier, 
Henry,  Taschereau  and  Gwynne,  JJ. 
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by  the  schooner  M,  C  Upper j  the  judge  who  tried  the  case  1881 
found,  on  the  evidence,  that  both  vessels  were  to  blame,  and  ^  ^T^^ 
held  that  each  should  pay  one  half  of  the  damage  sustained   by  ^^ 

the  Eric  Belle.    On  appeal  by  owner  of  JT.  C.  Upper  and  cross     Oi>ottb, 
appeal  by  owner  of  Erie  Belle  to  the  Supreme  Court  of  Canada y       ""■^ 

Heldj  Per  Ritchiej  C.J.,  and  Foumier  and  TasehereaUj  J  J.,  that  as 
the  Erie  Bellt^  being  managed  with  care  and  skill,  went  to  the 
wharf  in  the  usual  way,  and  came  out  in  the  usual  way,  and  as 
the  M,  C.  Upper  had  wrongfully  and  negligently  placed  her 
anchor  (as  much  a  part  of  the  vessel  as  her  masts)  where  it 
ought  not  to  have  been,  and  without  indicating,  by  a  buoy  or 
otherwise,  its  position  to  the  Erie  Belle,  the  owner  of  the  Erie 
Bdle  was  entitled  to  full  compcn-'\tion,  and  the  M.  C.  Upper 
should  pay  the  whole  of  the  dauri.ro. 

Ver  Strong,  Henry  and  Gwynne,  J  J.,  tliut  ilie  M,  C,  Upper  had  a 
right  to  have  her  anchor  where  it  wa^:,  and  that  it  was  not  in 
the  line  by  which  the  Erie  Belle  onterel  and  by  which  she 
could  have  backed  out ;  that  the  strain  on  the  anchor  chain 
when  the  crew  of  the  if.  C,  Upper  wrro  hauling  on  it  all  the 
time  the  Erie  Belle  was  at  K,  sutlioiontly  indicated  the  position 
of  the  anchor,  and  therefore  that  the  accident  ha[)pened  through 
no  fault  or  negligence  on  the  pait  of  the  M.  C.  Upper. 

The  court  being  equally  divided,  the  appeal  and  cross  appeal 
were  dismissed  without  costs,  and  the  judgment  of  the  Mari- 
time Court  of  Ontario  affinnod. 

Appeal  from  a  judgment  of  the  Maritime  Court  of 
Onlario. 

This  was  a  petition  filed  by  the  respondent,  the 
owner  of  the  steamer  Erie  Belle,  to  recover  damages  for 
injury  done  to  his  vessel  by  the  schooner  M.  C.  Upper ^ 
of  which  the  appellant  is  owner. 

The  case  made  by  the  petition,  as  amended,  was  that 
on  the  27th  April,  1880,  the  defendant's  schooner,  the 
ikf.  C.  Upper ^  was  moored  at  the  dock  at  KingsvWe^  and 
had  her  anchor  dropped,  at  a  distance  of  about  250  feet 
from  the  dock,  in  the  channel  by  which  vessels  usually 
depart  from  said  port ;  that  there  was  no  buoy  or  other 
signal  to  indicate  the  position  of  the  anchor ;  that 
about  one  o'clock  in  the  afternoon  of  that  day,  the 
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1881      plaintiflPs  steamer,  the  Erie  Belle,  in  her  usual  course, 

MoCallvh  called  at  Kingsville,  and  shortly  after,  in  backing  out, 

Odbtti.    struck  the  anchor  of  the  M.  C.  Upper,  being  unaware 

— -  of  its  being  there,  making  a  hole  in  her  own  hull,  and 
in  order  to  avoid  sinking,  ran  ashore  on  Lake  Erie ; 
and  that  the  disaster  was  imputable  solely  to  the  fault 
of  the  M.  C.  Upper  in  not  buoying  her  anchor. 

The  plaintiff  further  alleged  that  *'  it  is  the  custom 
and  usage  at  the  said  port,  for  all  vessels  having  an 
anchor  out  to  mark  its  position  by  a  buoy  or  signal." 

The  deiendant's  contention  was  that  the  anchor  lay 
where  the  direction  of  the  chain  indicated  ;  that  Kiflgs- 
ville  was  merely  a  wharf  on  the  open  coast,  and  that 
there  was  no  channel  leading  to  it,  and  plenty  of  sea- 
room  for  the  plaintiff's  vessel;  that  the  persons  in 
charge  of  the  Erie  Belle  were  well  aware  of  the  position 
of  the  anchor,  and  that  the  accident  was  due  solely  to 
the  careless  and  unskilful  manner  in  which  the  Erie 
Belle  was  managed,  it  being  proved  that  the  vessel  was 
entrusted  to  another  mariner,  Captain  Laframboise,  who 
voluntarily  offered  to  take  the  vessel  in  ;  that  there 
was  no  obligation  to  buoy  the  anchor,  and,  in  any  case, 
that  the  absence  of  a  buoy  did  not  contribute  to  the 
disaster  ;  that  there  was  no  impact  between  the  vessels. 
The  facts  of  the  case  appear  in  the  following  extract 
from  the  judgment  of  his  honor  G.  W,  Leggait,  Esq., 
surrogate  judge  of  the  Maritime  Court  of  Ontario  at 
Sandwich, 

*'  I  think  it  may  be  premised,  for  upon  these  points 
the  evidence  preponderates,  if  all  the  witnesses  do  not 
agree,  that  the  port  of  Kingsville  consists  of  a  wharf 
projecting  out  in  a  southerly  direction  into  the  lake  a 
distance  of  about  86)  feet,  where  vessels  go  to  load 
timber,  staves,  &c ,  and  where  the  Erie  Belle  was  in 
the  habit  of  landing,  when  the  weather  permitted,  on 
her  route  between  Windsor  and  I^camin^ton,  with  and 
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for  passengers  and  freight.    That  around  the  wharf,      ^^^ 
extending  some  distance  east  and  west,  there  is  a  McCallum 
uniform  sandy  or  hardpan  bottom,  interspersed  with    qdette. 

stones  or  boulders  of  greater  or  less  size,   the  water      

gradually  increasing  in  depth  as  the  distance  from  the 
shore  becomes  greater,  being  nine  or  ten  feet  at  the 
southerly  end  of  the  wharf  and  increasing  to  the  depth 
of  eleven  feet,  two  hundred  feet  farther  away  into  the 
lake  in  a  westerly  direction  where  the  accident  occurred. 
That  it  is  customary  for  vessels  in  going  to  a  wharf  of 
this  kind,  exposed  as  it  is  on  the  open  coast,  for  a 
cargo,  to  drop  their  anchor  some  distance  away  from 
the  wharf,  either  to  the  east  or  \vc£>t  side  thereof,  as 
circumstances  suggest  or  require  ;  and  that  this  mode 
of  dropping  the  anchor  a  distance  away,  when  making 
for  the   wharf,   is    taken   as   a   proper  precautionary 
measure  to  enable  them  to  haul  away  from  the  wharf, 
in  case  the  wind  sets  in  from  off  the  lake  and  they  are 
required  or  forced  to  leave.    That  it  is  not  usual  to 
buoy  the  anchor  in  such  a  place  as  this  :  that  the  cus* 
tom  of  buoying  the  anchor  has  gone  out   of  vogue 
(though  it  did  prevail  at  one  time),  in  consequence  of 
the  liability  of  propellers  to  pick  the  buoys  up  with 
their  wheels  ;  that   there  is,  as  a  rule,  nothing  to  indi- 
cate  to   in-coming   vessels    or    ;^rop<'llers    where   the 
anchor  of  a  vessel  is,  except  the  known  or  recognized 
custom  which  prevails  amofig  vessels  of  casting  their 
anchor  as  nearly  in  line  with  that  of  the  side  of  the 
wharf  at  which  they  intend  to  land  as  they  can  get, 
so  that  the  chain  or  cable  would  b.^  when  heaved  taut, 
in  a  direct  line  from  the  hawser  hole  to  the  place  where 
the  anchor  would  be,  and  parallel  with  or  in  continua- 
tion of  the  direct  line  of  the  east  or  west  side  of  the 
wharf,  just  as  the  vessel  may  lie  on  the  east  or  west 
side  thereof    That  knowing  this  practice,  a  steamer  in 
ipaking  the  wharf,  seeing  a  schooner  lying  on  the  west 
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1881      side  of  the  wharf,  wonld  get  the  range  of  the  east  side, 

MoCallvvi  some  distance  away,  in  order  to  avoid  the  possibility  of 

Odittb.    <^^i^ff  i^  contact  with  the  anchor,  and  thence  proceed 

to  the  east  or  opposide  side  of  the  wharf  to  that  upon 

which  the  schooner  lies." 

And  the  learned  judge  at  the  trial  came  to  the  follow- 
ing conclusions : 

^*  After  making  due  allowance  for  the  probable  bias  of 
the  officers  and  crew  of  both  the  M.  C  Upper  and  the  Belle 
in  giving  their  testimony  in  this  cause,  and  giving  the 
whole  of  the  evidence  the  greatest  possible  consideration, 
I  have  come  to  the  following  conclusions  :  1st.  Tliat 
the  anchor  of  the  Upper  was  dropped  about  200  feet 
south  of  the  wharf,  and  about  in  line  with  the  centre 
of  the  wharf,  extended  in  about  11  or  12  feet  of  water. 
2nd.  That  the  obsti  action  that  the  Belle  came  in 
contact  with  in  backing  out  of  the  wharf,  causing  her 
to  keel  over  the  way  she  did,  and  making  a  large  hole 
in  her  bottom,  was  the  anchor  of  the  Upper.  Srd. 
That  the  Belle  in  backing  out  did  not  retain  the  range 
of  the  east  side  of  the  wharf.  Laframboise  says  "  that 
she  was  heading  about  north  when  she  struck."  And 
Odette,  the  captain,  says  :  "  We  backed  out  in  range  of 
the  east  side  of  the  dock  —  observed  great  care  in  back- 
ing out,  and  followed  the  usual  course ;  we  might  have 
diverged  4  or  5  feet."  If  the  boat  was  heading  about 
north  when  she  struck,  ffhe  must  have  been  farther 
west  than  they  imagined.  The  wharf  direction  from 
the  shore  is  somewhot  east  of  south.  4th.  It  was  mis- 
conduct, want  of  proper  care  and  prudence  on  the  part 
of  the  Upper  in  dropping  her  anchor  where  she  did,  in 
water  not  more  than  12  feet  deep,  without  buoying  the 
same,  or  taking  some  measure  to  inform  in-coming 
vessels  or  steamers  where  it  was. 

*'  On  the  other  hand,  I  find  that  the  Belle  is  chargeable 
with  contributory  negligence.     1st.    In  going  into  the 
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wharf  on  that  day,  contrary  to  the  better  judgment  of      l^^l 
the  captain  or  person  in  command,  and  when  he  knew  }iccZmi 
it  was  dangerous,  the  water  being  low  ;  2nd.  In  the    qdettp 

captain  giving  over  the  charge  of  his  vessel  for  the  time      

being,  to  an  irresponsible  person  to  take  her  into  the 
wharf,  when  he  would  not  do  it  himself :  and  Srd.  In 
not  taking  greater  care  to  observe  and  maintain  the 
same  course  in  backing  out  from  the  wharf  that  they 
did  in  going  in. 

"  The  Belle  having  failed  to  return  immediately  to 
the  wharf  she  had  just  left,  to  ascertain  the  extent  of 
the  leak,  before  making  for  the  river,  exhibited  a  mani- 
fest want  of  skill  and  ordinary  judgment,  and  thereby 
augmented  and  increased  the  expense  of  raising  and 
repairing  her. 

"  I  assess  the  damage  sustained  by  the  plaintiff  at 
$1,000.00;  and,  both  vessels  being  in  fault,  do  order 
and  decree  that  the  defendant  do  pay  one  moiety  thereof 
to  the  plaintiff  or  petitioner,  and  that  both  parties  be 
left  to  pay  their  own  costs." 

A  decree  was  drawn  up  accordingly,  from  which 
both  parties  immediately  appealed.  The  plaintiff"  being 
the  respondent  on  the  main  appeal,  and  the  appellant 
on  the  cross  apx>eal. 

Mr.  Dallon  McCarthy,  Q.C.,  for  appellant  and  respon- 
dent on  cross  appeal,  contended,  upon  the  fa'^ts,  that  tho 
M,  C.  Upper  had  not  been  guilty  of  contributory  ne- 
gligence, and  that  tho  rule  respecting  division  of 
daoaage  which  obtains  in  the  English  High  Court  of 
Admiralty  in  cases  of  collision,  was  not  applicable  to 
this  case,  there  being  no  impact  between  the  parties — 
no  collision. 

Mr.  C.  RobinsoHj  Q.C  ,  for  respondent  and  appellant 
on  cross-appeal,  contended  that  the  Af.  C.  Upper  was 
responsible  for  the  total  amount  of  damage  sustained. 
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1882        Ritchie,  C  J. :— 

s 

MovALLUM  I  think  there  is  sufficient  evidence  in  the  case  to 
Odettr.  sustain  the  finding  of  the  judge  that  the  accident  was 
occasioned  by  the  Erie  Belle  coming  in  contact  with 
the  anchor  of  the  M,  C  Upper.  That  the  Erie  Belle 
had  the  right  to  come  into  the  wharf  to  take  on  board 
the  passengers  ;  that  she  did  go  in  successfully  and  was 
in  charge  of  a  competent  and  skilled  mariner,  and  that 
he  did  navigate  the  vessel  with  care  and  skill ;  that 
such  being  the  case,  whether  he  was  in  the  employ 
and  pay  of  the  owner,  or  took  charge  of  the  vessel 
voluntarily  at  the  request  or  by  consent  of  the  cap- 
tain in  charge,  so  far  as  the  liability  of  defendant  is 
concerned,  is  matter  of  no  consequence  whatever.  That 
the  Erie  Belle  backed  in  range  with  the  east  side  of 
the  dock  and  out  in  the  usual  and  customary  course 
and  manner,  and  that  had  the  anchor  of  the 
iff.  C,  Upper  been,  as  it  should  have  been,  in  a 
direct  line  from  the  hawser  hole  in  continuation 
of  the  direct  line  of  the  west  side  of  the  wharf,  or  if  not 
in  such  direct  line  the  anchor  had  been  buoyed,  the 
collision  would  not  have  taken  place.  That  the  anchor 
was  dropped  too  far  to  the  eastward. 

That  there  is  evidence  that  not  only  with  a  view  to 
the  convenience  of  the  vessel  herself,  but  having  a  due 
regard  to  the  safety  of  other  vessels  coming  in  and 
leaving  the  pier,  it  is  both  prudent  and  right  that 
anchors  so  dropped  should  be  buoyed,  and  though  the 
wholesome,  sound  and  necessary  rule  of  practice  may 
have  been  abandoned,  or  not  of  late  generally  acted  on, 
I  am  of  opinion  that  those  who  choose  for  their  own 
convenience  not  to  adopt  it,  but  to  cast  their  anchors  and 
leave  them  without  a  buoy  or  other  indication  of  their 
actual  position,  do  so  at  their  own  peril  and  risk,  and 
if  for  want  of  such  buoy  or  indication,  vessels  lawfully 
uavigfating  the  lake  and  in  coming  to  or  leaving  th^ 
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pier,  using  due.  ordinary  and  reasonable  skill  and  care,       1^82 
collide  with  such  anchors,  and  damage  is  the  result,  it  is  McCallum 
a  damage  for  which  the  parties  so  placing  and  leaving    Qj,*^g 
their  anchors  must  be  responsibl^\     I  cannot  agree  with      — ;— 

the  learned  judge  that  the  Erie  Belle  is  chargeable  with  '    1  ' 

contributory  negligence  either  in  going  into  the  wharf 
as  she  did,  or  in  the  captain  having  given  over  the 
charge  of  the  vessel  to  a  thoroughly  skilled  mariner, 
nor  was  there,  in  my  opinion,  any  evidence  of  want  of 
skill  or  care  in  backing  out  from  the  wharf. 

If  I  could  come  to  the  conclusion  at  which  the 
learned  judge  has  arrived  as  to  contributory  negli- 
gence of  the  Belle  or  those  in  (^harge  of  her,  I 
should  think  the  blame  rested  on  her,  because 
if  she  ought  not  to  have  come  to  the  wharf  on  that  day, 
and  doing  so  was  improper,  and  by  reason  thereof  the 
accident  happened,  or  if  her  captain  improperly  gave 
up  the  command  to  an  irresponsible  person,  and  by 
reason  thereof  the  accident  happened,  or  if  they  did 
not  take  proper  care  in  pursuing  and  maintaining  the 
same  course  in  backing  out  from  the  wharf  that  they 
did  in  going  in,  it  is  clear  that  the  plaintiff  cannot  con- 
tend that  the  accident  would  not  haA^e  been  avoid^'d 
by  the  exercise  of  ordinary  care  on  his  part.  If  he 
ought  never  to  have  gone  into  the  wharf,  and  he  wrong- 
fully and  negligently  did  so,  it  is  clear  that  the  ac  i- 
dent  never  could  have  happened  but  for  his  wrongful 
and  nogligont  conduct,  and  so,  if  the  giving  up 
the  charge  of  the  vessel  was  wrongful  and  noglig<»nt 
conduct,  and  the  accident  resulted  therefrom,  thc*n 
equally  was  it  occasioned  by  his  wrongful  act.  So, 
if  proper  care  was  not  taken  in  coming  out,  and  the 
accident  resulted  therefrom,  can  it  be  said  that  in  eiiher 
or  all  of  these  cases  the  accident  would  not  have  been 
avoided  by  the  exercise  of  ordinary  care,  ia  which  case 
the  plaintiff  would  not  be  liable. 
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1882  X  cannot  agree  with  the  learned  judge  that  both 

McCallum  vessels  were  to  blame.  I  think  the  blame  rests  with  the 

Odkttb.    ^-  ^'  ^PP^'^^  *i^d  that  the  Belle  is  entitled  to  full  com- 
-7-      pensation,  and  the  M,  C  Upper  should  pay  the  whole 

1      of  the  damage,  estimated  at  $2,000,  and  costs     As  then, 

I  think  the  Belie  went  to  the  wharf  in  the  usual  way, 
and  came  out  in  the  usual  way,  and  had  a  right  to 
assume  that  the  M,  C,  Upper  had  placed  no  impedi- 
ment in  her  way — and  could  and  would  h^ve  done  so 
in  safety  if  the  anchor  of  the  M.  C.  Upper  had  been 
where  it  ought  to  have  been,  or  had  been  buoyed,  as  it 
ought  to  have  been,  or  had  the  parties  in  chaise  of  the 
M.  C.  Upper  notified  or  indicated  its  position  to  the 
Belief  as  they  ought  to  have  done^  I  can  discover 
no  negligence  or  any  want  of  the  exercise  of  ordinary 
or  proper  care  on  the  part  of  the  Belle. 

The  law  as  to  negligence  has  been  settled  perfectly 
well  and  beyond  dispute,  as  was  said  by  the  Court  of 
Exchequer  in  Radley  v.  The  L.  4-  N.  W.  Ry.  Co.  (1) : 

The  first  proposition  is  a  general  one  to  this  effect :  that  the  plain- 
tiff in  an  action  of  negligence  cannot  succeecl,  if  it  is  found  by  the 
jury  that  he  has  been  guilty  of  any  negligence  or  want  of  ordinary 
care  which  contributed  to  cause  the  accident.  But  there  is  another 
proposition  equally  well  established,  and  it  is  a  qualification  upon 
the  first,  namely  :  that  though  the  plaintiff  may  have  been  guilty  of 
negligence,  and  although  that  negligence  may  in  fact  have  contri- 
buto< I  to  the  accif lent,  yet  if  the  defendant  could  in  the  result  by 
the  exercise  of  ordinary  care  and  negligence  have  avoided  tho  aooi- 
dent  which  happened,  the  plaintiff's  negligence  will  not  excuse 
him. 

I  think  there  is  nothing  whatever  in  the  objection 
that  there  was  "  no  impact  between  the  vessels."    The 
•  hawser  and  anchor  were  as  much  a  part  of  the  M.  C. 
Upper  as  her  ma^sts,  sails  or  hull. 

Therefore,  I  think  the  appeal  should  be  dismissed 
and  cross-appeal  allowed,  but  as  the  court  are  equally 

(1.)  L.  R.'9  Ex.  71.  and  1  App.  Cas.  754. 
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divided  and  the  cro6S-api)eal  caiiuot  be  allowed,  the      1^^- 
appeal  will  stand  dismissed  but  there  can  be  no  costs.    McCallum 

Strong,  J. :—  ^';^^' 

The  learned  judge  before  w^hom  this  case  was  heard  ^^^^^A^* 
in  the  Maritime  Court  found  "  that  it  is  not  usual  to 
buoy  the  anchor  in  such  a  place  as  this  ;  that  the  cus- 
tom of  buoying  the  anchor  has  gone  out  of  vogue  (though 
it  did  prevail  at  one  time)  iu  consequence  of  the  lia- 
bility of  proi)ellers  to  pick  up  the  buoys  with  their 
wheels ;  that  there  is,  as  a  rule,  nothing  to  indicate  to 
incoming  vessels  or  propellers  where  the  anchor  of  a 
vessel  is,  except  the  known  or  recognized  custom  which 
prevails  among  vessels  of  casting  their"  anchor  as  nearly 
in  a  line  with  that  side  of  the  wharf  at  which  they 
intend  to  land  as  they  can  get,  so  that  the  chain  or 
cable  would  be,  when  hauled  taut,  in  a  direct  line  from 
the  hawser  hole  to  the  place  where  the  anchor  would 
be,  and  parallel  with,  or  in  continuation  of,  the  direct 
line  of  the  east  or  west  side  of  the  wharf,  just  as  the 
vessel  may  be  on  the  east  or  west  side  thereof"  This 
finding,  it  appears  to  me,  at  least  so  far  as  regards  the 
abandonment  of  the  procedure  of  buoying  the  anchor, 
was  entirely  justified  by  the  evidence.  It  follows, 
therefore,  that  no  negligence  can  be  imputed  to  the 
vessel  in  the  present  instance  for  having  omitted  to 
affix  a  buoy  to  the  anchor,  that  practice  having  been 
discontinued  advisedly  and  for  the  puri)Ose  mentioned 
by  the  learned  judge  of  avoiding  the  inconvenience 
caused  by  the  buoys  coming  in  contact  with  the  wheels 
of  propellers.  That  i)ortion,  therefore,  of  the  judgment 
appealed  firom  which  determines  that  it  was  *' mis- 
conduct and  want  of  proper  care  and  prudence  on  the 
part  of  the  Upper  "  to  drop  her  anchor  where  she  did 
without  buoying  it,  is  not  only  not  warranted  by  the 
proof,  but  is  in  direct  contradiction  to  the  express  find- 
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1882      ing  of  the  learned  judge  himself  as  a  fair  and  just  in- 
MoCallum  fereuce  from  the  evidence. 
Udkttk        ^^^^  leaves,  then,  the  question  of  negligence  to  de- 

pend  altogether  on  whether  the  anchor  of  the  Upper 

fl   '  was  dropped  too  far  to  the  east. 

The  learned  judge  having,  as  I  think,  properly  found 
that  the  suggestion  or  theory  that  the  cable  had  been 
fouled  by  coming  in  contact  with  the  remains  of  the 
old  sunken  pier  is  not  supported  by  the  testimony,  it 
is  clear  that  the  locality  of  the  anchor  must  have  been 
exactly  indicated  by  the  cable  on  which  the  crew  of  the 
Upper  were  hauling  at  the  time  of  the  collision.  Then 
the  captain  of  the  Erie  Belle  and  other  witnesses  for 
the  propeller,  who  were  on  board  her  at  the  time  of  the 
collision,  distinctly  say  that  the  direction  of  the  Upper's 
chain  indicated  that  the  anchor  was  in  a  line  with  the 
centre  of.  the  dock,  or  to  the  west  of  that  line,  and  the 
hypothesis  of  the  sunken  pier  being  destroyed,  the 
evidence  establishes  beyond  a  doubt  that  this  must 
have  been  so.  The  finding  of  the  learned  judge  upon 
this  point  is  also,  in  this  respect,  directly  in  favor  of 
the  Upper,  It  is:  "  that  the  anchor  of  the  Upper  was 
about  200  feet  south  of  the  wharf  and  almost  in  line 
with  the  centre  of  the  wharf  extending  in  about  1 1  or 
12  feet  of  water."  This,  therefore,  disposes  of  the  only 
ground  for  the  imputation  of  negligence  in  the  selection 
of  the  place  of  anchoring,  and  there  remains  nothing 
to  support  the  decree  of  the  court  below. 

I  do  not  discuss  the  evidence  in  detail,  as  I  entirely 
agree  in  the  conclusions  of  fact  at  which  the  judge  in 
the  Maritime  Court  arrived.  I  only  differ  from  him  as 
regards  the  legal  consequences  of  these  facts,  which,  in 
my  opinion,  should  have  been  directly  opposite  to  those 
which  the  decree  has  attached  to  them. 

The  decree  should  be  reversed  and  the  action  dis- 
missed with  costs  to  the  appellant  in  both  courts. 
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FouRNiER  and  Taschereau,  J  J.  concurred  with  the      1^^- 
Chief  Justice.  MoCai  lum 

V. 

Henry,  J., :—  ^^«- 

I  adopt  all  the  conclusions  of  the  learned  judge 
before  whom  this  case  was  tried,  except  the  one  as  to 
the  right  of  the  respondent  to  recover. 

To  sustain  the  action  it  is  necessary  to  establish  by 
evidence  that  the  appellant's  schooner  was  guilty  of 
negligence  in  dropping  her  anchor  where  she  did  ; 
that  the  damage  to  the  Erie  BtUe  wtxs  caused  by  the 
striking  on  the  anchor;  and  that  the  Erie  Belle  was  not 
guilty  of  contributory  negligence. 

According  to  the  facts  as  found  by  the  judge,  there 
was  not  any  negligence  on  the  part  of  the  schooner 
He  negatives  the  allegation  that  there  was  any  custom 
in  relation  to  placing  buoys  over  the  anchor  in  such 
places,  and  clearly  shows  that  it  having  been  so  at  one 
time  it  was  abandoned. 

There  was  then  no  want  of  duty  on  the  part  of  the 
schooner  in  not  buoying  her  anchor. 

Was  she  otherwise  guilty  of  negligence?  If  so  I 
cannot  see  in  what  it  consists.  It  was  an  exposed 
situation,  and  it  has  been  shown  to  have  been  a 
necessary  and  customary  caution  for  vessels  going  to 
the  wharf  to  drop  their  anchors  about  two  hundred 
yards  from  the  wharf  to  haul  off  by,  and,  in  case  of 
the  wind  blowing  hard  on  the  south  end  of  the 
wharf,  particularly  necessary.  The  finding  of  the 
judge  shows  she  dropped  anchor  in  a  line  with 
the  centre  of  the  wharf  and  hauled  in  on  the 
west  side  of  it.  If  she  had  dropped  it  in  a  line 
with  the  east  side  of  the  wharf,  or  further  east  of  that 
line,  there  might  in  such  a  case  have  been  a  liability  to 
intimate  its  jx>8ition  by  a  buoy  or  otherwise,  so  that 
a  steamer  or  other  vessel  might  have  the  power  of 
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18H2      avoiding  it,  but  placed  ;is  it  was  I  can  see  no  obligation 

MoCALLgM  that  rested  on  the  schooner  to  give   any   intimation 

OoETTK.    whatever.    The  commander  had  no  reason  to  suppose 

that  every  steamer  coming  to  the  east  side  of  the  wharf 

'  '  would  touch  an  anchor  so  placed,  and  the  fact  that  the 
Erie  Belle  came  in  to  the  wharf  safely  shows  that  the 
anchor  was  not  improperly  placed,  and  had  she  gone 
out  as  she  should  have  done  by  the  same  course  the 
damage  would  not  have  been  occasioned.  The  schooner 
was  not  guilty  of  the  breach  of  mxy  law  or  custom. 
She  had  the  common  law  right  to  do  as  she  did,  and  the 
contributory  negligence  of  the  Erie  Belle,  as  so  properly 
found  by  the  judge,  was  the  sole  cause  of  the  damage. 
In  such  a  case  the  law  throws  no  liability  on  the 
schooner  to  pay  damages.  In  cases  of  collision  if  both 
vessels  are  to  blame  each  party  bears  his  own  loss. 
Abbott  at  page  614  (11th  ed )  says : 

But  of  the  sea  as  of  the  road  the  law  recngoizes  no  inflexible  rule, 
the  neglect  of  which  by  one  party  will  dispense  with  the  exercise  of 
ordinary  care  and  caution  in  the  other,  one  person  being  in  fault  will 
not  dispense  with  another's  u^ing  ordinary  care  for  himself.  Two 
things  must  concur  to  support  this  action«-a  collision  by  default  of 
the  defendant,  and  no  want  of  ordinary  care  on  the  part  ot  the 
plaintiff. 

Where  damage  has  been  caused  in  cases  of  collision 
and  both  vessels  were  found  in  fault. 

The  principles  upon  which  judgments  have  been  so 
given  are,  however,  inapplicable  to  this  case.  The 
respondent,  as  I  view  the  law,  cannot  recover  if  guilty 
of  contributory  negligence,  and  such  has  been  found  by 
the  judge. 

The  law  of  the  road,  I  consider,  is  that  to  govern  the 
decision  of  this  case,  and  under  that  law  a  party  guilty 
of  contributory  negligence  cannot  recover.  I,  howevisr, 
am  of  the  opinion,  independently  of  that  defence,  that 
the  schooner  was  not  in  fault. 

Besides,  by  the  evidence  of  the  captain  of  the  Erie 
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Belle  striking  took  place  100  yards  from  the  wharf,      JSS2 
while  it  is  shown  that  the  anchor  was  dropped  200  MocIllum 
yards  from  it.    In  that  case  the  striking  most  have    q  J" 

been  on  a  rock  or  part  of  the  old  pier.  

I  think,  therefore,  the  appeal  should  be  allowed  and     ^,^Zl 
judgment  given  for  the  appellants  with  costs. 

GwYNNE,  J.  :— 

The  evidence  fails  to  satisfy  my  mind  that  the  per- 
sons in  charge  of  the  defendant's  vessel,  the  M.  C.  Upper, 
were  guilty  of  any  actionable  negligence. 

The  plaintiff's  case  as  stated  in  his  petition  is,  that 
the  M.  C.  Upper ^  while  moored  at  the  west  side  of  a 
pier  at  Kings  v  Hie ^  situate  on  the  open  shore  of  Lake 
Erie,  had  her  anchor  dropped  in  the  channel  by  which 
vessels  calling  at  KingsviUe  usually  enter  and  depart; 
and  that  by  reason  of  there  being  no  buoy  to  indicate 
the  position  of  the  anchor,  that  plaintiS^s  vessel,  the 
Erie  Belle,  backing  out  from  the  pier  by  the  said  chan- 
nel, struck  the  anchor  of  the  M.  C.  Upper  and  was 
damaged,  and  the  plaintiff  averred  that  the  said 
disaster  and  the  losses  and  damage  consequent  thereon 
occurred  through  and  are  imputable  solely  to  the 
wrongful  neglect  and  improper  conduct  of  the  master 
and  crew  of  the  M.  C.  Upper  in  placing  and  allowing 
the  said  anchor  to  remain  in  a  shallow  channel  used 
for  purposes  of  navigation  without  any  buoy,  signal  or 
other  thing  whatsoever  to  indicate  its  i)08ition ;  and 
had  a  buoy  or  other  signal  been  placed  where  the  said 
anchor  lay  the  said  accident  would  not  have  occurred, 
and  the  plaintiff  averred  that  it  is  the  custom  and  usage 
of  the  said  port  for  all  vessels  having  an  anchor  out  to 
mark  its  position  by  a  buoy  or  signal,  and  that  the  de- 
fendant, in  ignoring  said  custom  and  usage  and  refus- 
ing to  conform  to  it,  directly  brought  about  the  said 
disaster.    The  defendant,  in  his  answer,  alleged  that 
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1882      the  place  which  in  the  plaintiflTs  petition  had  been 

MoCallum  called  the  '*  Port  ^f  Eingsville^^'  is  a  place  on  the  shore 

Q^H^^   of  Lake  Erie,  where  vessels  go  to  load  timher  and 

*— '  stlM^  Imt  is  not  a  regular  x>ort,  and  that  vessels  whidb 
'  '  g^  to^i^  there,  on  adconnt  otf*  its  exposed  position  and 
the  danger  that  might  be  occasioned  to  them  by  shifting 
or  rising  winds,  are  compelled,  for  their  safety  and  to 
prevent  their  grounding,  to  hare  an  anchor  and  from 
50  to  ^0  fathoms  of  chain  out  so  as  to  be  ready  to  heave 
upon  it  and  haul  the  vessel  oflf  shore  in  case  it  should  be 
necessary,  and  that  the  said  vessel,  the  M.  C.  Upper, 
then  being  in  charge  of  the  defendant's  servants,  the 
masier  and  crew  of  the  said  vessel,  was  loading  at  the 
dock  at  Kingsville  and  had  her  anchor  out,  and  at  the 
time  of  the  alleged  disaster  the  crew  qf  the  said  vessel 
were  endeavoring  to  haul  the  said  vessel  off  as  the 
wind  was  rising  and  the  vessel  was  grounding  astern, 
and  the  person  in  charge  of  the  Erie  Belle  and  her 
crew  knew  that  the  said  M.  C.  Upper  had  her  anchor 
out  and  that  her  crew  were  hauling  on  it  and 
endeavoring  to  haul  the  said  vessel  off,  and  that  if  the 
damage  to  the  Erie  Belle  was  occasioned  as  alleged  by 
the  anchor  of  the  M.  C.  Upper,  the  same  arose  from  the 
negligent  and  careless  manner  in  which  those  in  charge 
of  the  Erie  Belle  backed  that  vessel  out,  and  the 
defendant  alleged  that  there  is  no  such  custom  or  usage 
at  the  place  as  stated  in  plaintifi^s  petition  as  to  mark 
the  position  of  the  anchor  when  out  by  a  buoy  or 
signal. 

At  the  trial  the  contention  of  the  plaintiff  was, 
that  while  the  M.  C,  Upper  wds  moored  on  the  west 
side  of  the  wharf  at  King$vill€f\iM  anchor  was  dropped 
some  distance  out  in  the  lake  oast  of  the  eastern  side 
of  the  wharf  extended,  thus  bringing  her  cable  directly 
across  the  end  of  the  wharf  from  east  to  west,  and  that 
though  the  cable  when  hauled  taut,  as  it  was  when  the 
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Erie  Belle  entered,  did  indicate  that  the  anchor  was  ^^^ 

about  in  range  with  the  westerly  side^  of  the  wharf  MocT^uir 

extended,. that  circumstance-  was  attrilMitable  to  the  ODorai. 

fact  that  the  cable  was  fouled  with  an  obfytntcrfiioik  ^— « 

consisting  of  the  comer  ;of  an  old  pier  orwbi  and  thi^  'j 
by  teason  thereof  the  true  position  of  the  anchor  which 
walp  on  the  east  of  the  east  side  of  the  wharf  extended, 

m 

which  was  the  course  of  the  Erie  Belle  to  enter  and 
leave  by,  was  not  indicated. 

The  defendant's  contention,  on  the  contrary,  was 
that  there  was  no  custom  or  usage  there  of  buoying 
anchors,  and  that  the  strain  on  the  anchor  chain,  when 
the  crew  of  the  "  Upper"  were  hauling  on  it  all  the 
time  the  Erie  Belle  was  at  Kingsville,  truly  indicated 
the  position  of  the  anchor  as  well  as  a  buoy,  which 
position  was  the  spot  where  the  plaintiff  contended 
that  the  Upper's  cable  was  fouled  by  the  comer  of  the 
old  pier. 

The  learned  judge  before  whom  the  case  was 
tried  came  to  the  conclusion  that  Kingsville  is 
situate  as  described  in  the  defendant's  answer,  and  that 
it  is  not  usual,  nor  is  there  any  custom,  to  buoy  the 
anchor  in  such  a  place.  Th&t  there  was  nothing  left 
of  the  pier  which  the  plaintiff  contended  had  fouled 
the  chain  of  the  M.  C.  Upper's  anchor,  which  could  foul 
or  obstruct  that  chain,  and  that  the  theory  of  the 
plaintiff,  that  if  the  trend  of  the  chain  from  the  M.  C. 
Upper's  hawser  hole  would  indicate  that  her  anchor 
was  not  as  far  east  as  the  plaintiff  contended  it  was, 
that  was  owing  to  the  fact  that  the  chain  had  caught 
on  and  been  fouled  by  the  corner  of  the  old  pier,  must 
be  abandoned,  and  he  found  further  that  in  fact  the 
anchor  of  the  M.  C.  Upper  was  dropped  about  200  feet 
south  of  the  wharf  extended)  and  about  in  line  with 
the  centre  of  the  wharf  extended  in  about  11  or  12  feet 

*1 
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1882      of  water.    The  -precise  position,  I  think,  upon  the  eyi- 

MoCALLuif  dence,  would  be  at  a  point  from  10  to  15  feet  west  of  the 

Odbttr    centre  line  of  the  wharf  produced,  and,  in  fact,  at  the 

—  place  where  the  anchor  cable  when  hauled  taut  indi- 
^ynMt  .  gj^t^^  jj  iq  y^q^  tjj^j^t  j[g  t^  gj^y^  i^j.  jj^^  gpQ^  which  the 

plaintiff  insisted  was  the  corner  of  the  old  pier ;  and 
that  being  the  position  of  the  M.  C,  Upper's  anchor, 
such  position  was  as  well  indicated  by  the  hauling  on 
the  anchor  as  if  it  had  been  buoyed,  and,  moreover,  the 
evidence  shows  that  if  such  was  the  i)osition  of 
the  anchor  it  was  not  in  the  line  by  which  the 
Erie  Belle  entered  and  by  which  she  should  have 
backed  out,  and  that  in  fact  those  in  charge  of  the 
Upper  were  not  guilty  of  the  negligence  charged  or  of 
any  negligence.  How  the  learned  judge  notwithstaud* 
ing  could  find,  as  he  did,  that  it  was  misconduct  and 
want  of  proper  care  and  prudence  on  the  part  of  the 
Upper  in  dropping  her  anchor  where  she  did  without 
buoying  the  same,  I  fail  to  see.  This  latter  finding  is 
not,  in  my  judgment,  supported  by  the  evidence,  nor  is 
it  consistent  with  the  other  findings  of  the  learned 
judge  himself. 

The  plaintiff  has,  in  my  judgment,  failed  to  establish 
the  position  on  which  he  based  his  claim,  and  if  the 
anchor  of  the  Upper  was,  as  I  think  it  is  established  to 
have  been,  to  the  west  of  the  centre  line  of  the  wharf 
produced,  its  position  was  sufficiently  indicated  to  those 
in  charge  of  the  Erie  Belle  by  the  strain  upon  it  in 
hauling  in  the  cable,  and  if,  under  such  circumstances, 
it  was  the  Upper'a  anchor  which  did  to  the  Erie  Belle 
the  damage  complained  of,  I  cannot  see  that  those  in 
charge  of  the  Upper  can  be  said  to  have  been  guilty  of 
any  negligence  to  which  such  damage  can  properly  be 
attributed. 

I  think,  thereforci  that  the  appeal  of  the  defendant 
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should  be  allowed,  and  the  cross  appeal  of  the  plaiutiiBf     ^^82 

dismissedi  with  costs.  McCallux 

o. 
Appeal  and  cross  appeal  dismissed  without  costs.    Odbttb. 

-.,  «^  G  Wynne,  J, 

Solicitors  for  appellant :  Miller  Sf  Cox, 
Solicitors  for  respondent :  Patterson  &  McUvgh. 
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THE  QUEEN Appellant; 

AND  •May  17. 

SIR  NARCISSBFORTUNAT  BEL-I    p...o^^^*.^..o      ^ 
LBAU,  Knt,  and  others \    Respondents.  •Feb^,a 

ON  appeal  from  tub  exchequer  court  of  CANADA. 

16  Vie.f  eh.  235 — Conttruoiion — Dtbentures  issued  by  Trustees  of 
the  Quebec  Turnpike  Roads  ^JLegislatiee  recognition  of  a  debU^ 
TrusteeS'^Parliamentary  agents,  Liability  of  the  Crown  for 
acts  by, 

Beldf  {Ritchie^  C.J.,  and  Gwynne,  J.,  dissenting,)— That  the  trustees 
of  the  Quebec  North  8hore  Turnpike  Trust,  appointed  under 
ordinance,  4  Vie.,  ch.  IT,  when  issuing  the  debentures  in  suit, 
under  16  Vie.,  ch.  235,  were  acting  as  agents  of  the  government 
of  the  late  province  of  Canada,  and  that  the  said  province 
became  liable  to  provide  for  the  payment  of  the  principal  of 
said  debentures  when  they  became  due. 

Per  Henry  and  TasehereaUf  J  J.,  That  the  province  of  Canada  had, 
by  its  conduct  and  legislation,  recognized  its  liability  to  pay  the 
same,  and  that  respondents  were  entitled  to  succeed  on  their 
cross  appeal  as  to  interest  from  the  date  of  the  maturing  of  the 
said  debentures. 

Por  Riiehief  C.J.,  and  Gwynne,  J.:  That  the  Trustees,  being  em- 
powered by  the  ordinance  to  borrow  moneys  "  on  the  credit 
and  security  of  the  tolls  thereby  authorized  to  be  imposed 


•Prbsext: — Sir  William  Johnstone  Ritchie,   Knight,  C,^,^  and 
Foumier,  Henry,  Taschereau  and  Gwynne,  JJ, 
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1880  and  of  other  moneys  '-which  might  come  into  the  p^oaseasion 

and  be  at  the  disposal  of  th^  said  trustees,  under  ^d  by-yirti^ 
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19.         j^^g^pf^thej. ordinance,  and  not  to  be  paid  out  of  or  charge^l;>Je 
HuAau,      I    ag^ins^  the, general  revenue  of  this  province^'  the  debentures 
"■—  did  not  create  a  liability  on  the  part  of  the  province  in  Vespeot 

of  either  the  principal  or  the  interest  thereof  (1).     *  '  '  *'  '^  * 

Appeal  and  cross  appeal  from  a  judgment  of  the 
Kxchequer  Court  of  Canada  (December  24,  lb79)  de- 
creeing that  appellant  was  legally  liable  to  the  respon- 
dents for  the  payment  of  the  principal  of  certain 
debentures  issued  by  the  Trustees  of  the  Quebec  Turn- 
pike roads  under  the  authority  of  IG  Vic.,  c.  235. 

The  respondents  by  petition  of  right  set  forth  in 
substance : 

That  the  province  of  Canada  had  raised,  by  way  of 
loan,  a  sum  of  i!30,000  for  the  improvement  of  provin- 
cial highways  situate  on  the  north  shore  of  the  river  SL 
Lawrence^  in  the  neighbourhood  of  the  city  of  (Quebec — 
and  a  further  sum  of  £  10,000  for  the  improvement  of 
like  highways  on  the  south  shore  of  the  river  Si. 
Lawrence — that  there  were  issued  debentures  for  both 
of  the  said  loans,  signed  by  the  Quebec  turnpike  road 
trustees,  under  the  authority  of  an  act  of  the  Parliament 
of  the  province  of  Canada,  passed  in  the  sixteenth  year 
of  Her  Majesty's  reign,  intituled  :  "An  act  to  authorize 
the  trustees  of  the  Quebec  turnpike  roads  to  issue  de- 
bentures to  a  certain  amount  and  to  place  certain  roads 
under  their  control " — that  the  moneys  so  borrowed 
came  into  the  hands  of  Her  Majesty,  and  were  expended 
in  the  improvement '  of  the  highways  in  the  said  act 
mentioned^— that  no  tolls  or  rates  were  ever  imx)osed  or 
levied  on  the  persons  passing  over  th3  roads  improved 
by  means  of  the  said  loan  of  i;30,000—  that  the  tolls 

(1)  The  judgment  of  the  Supreme  holding  of  the  minority  of 

Court  of  Canada  was  reversed  the  court  was  affirmed.    See 

by  the  Judicial  Committee  of  7   App.  Cases  473.  See  also 

the  Privy  Council  and  the  appendix  to  this  case. 
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imposed  and  collected  on  the  highways  improved  by      ^^^^ 
meansof  the  said  loan  of  <£4O,O0O  were  nerer  applied  Thb^bbm 
to  the '  payment  of  the  debentures  issued  for  the^said  t>    v  * 
last  mentioned  loan  m  interest  or  prindpal-T^thjptt  the     7~' ^ 
trustees  accounted  to  Her  Majesty,  as  well  for  the  said 
loans  as  for  the  tolls  collected  by  them— that  at  no  time 
had  there  been  a  fund  in  the  hands  of  the  said  trustees 
adequate  to  the  payment,  in  interest  and  principal,   of 
the  debentures  issued  for  said  loans— that  the  respon- 
dents are  holders  of  debentures  for  both  of  the  said 
loans  to  an  amount  of  $70,072,  upon  which  interest  is 
due  from  the  first  day  of  July,  1872— that  the  deben* 
tures  so  held  by  them  fell  due  after  the  union,  and  that 
Her  Majesty  is  liable  for  the  same  under  3rd  sec.  of 
British  North  America  Act,  1867,  as  debts  of  the  late 
province  of  Canada  existing  at  the  union. 

In  his  defence  to  this  petition,  Her  Majesty's  Attorney- 
General  did  not  deny  the  liability  of  Her  Majesty  lor 
the  debts  of  the  late  province  of  Canada^  but  he  denied 
that  the  debentures  in  question  were  debentures  of  the 
province  of  Canada — ^that  the  moneys  for  which  they 
issued  were  borrowed  and  received  by  Her  Majesty — 
that  there  was  any  undertaking  or  obligation  in  the 
province  of  Canada  to  pay  the  whole  or  any  part  of  the 
said  debentures. 

The  questions  of  law  arising  out  of  the  defence  set 
up  by  the  Attorney-General  and  argued  at  length  may 
be  resumed  into  the  following  :— 

Whether  the  debentures  in  question  were  or  not  de- 
bentures of  the  late  province  of  Canada  ? 

Whether  the  i^ioney s  for  which  they  issued,  did  or 
not  come  into  the  hands  of  Her  Majesty,  and  were 
expended  in  the  improvement  of  provincial  highways  ? 

Whether  there  was  any  undertaking  or  obligation  in 
the  late  province  of  Canada  to  pay  the  said  debentures  ? 

And  whether  Canada  is  or  not  liable  to  pay  the  8ai4 
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1880      debentures  under  the  provisions  of  the  British  North 
Thi  Qi  sBv  AmeVica  Act,  1S67  ? 

Bblltau.  '^^®  ^^®  ^®®  argued  in  the  Exchequer  Court,  Fournier, 
—  J.,  presiding,  by  Mr.  Irvine,  Q.  C,  and  Mr.  Andrew 
Siuart,  on  behalf  of  the  suppliants,  and  Mr.  Langelier, 
Q.  C,  and  Mr.  Lanvloii,  Q.  0 ,  on  behalf  of  the  Crown, 
and  the  following  judgment  in  fjivor  of  the  suppliants 
was  delivered  :— 

FoURKlEP,  J :  -[Transhited.] 

"This  is  a  petition  of  right,  by  which  the  suppliants 
seek  to  recover  from  Her  Majesty  the  sum  of  $70,072, 
with  interest  from  the  1st  July,  1872,  in  payment  of  an 
equal  sum  .loaned  on  debentures  issued  by  ''the 
trustees  of  the  Quebec  Turnpike  Hoads  "  under,  the 
authority  of  an  Act  passed  by  the  legislature  of  the 
province  of  Canada,  16  Vic.  ch.  235. 

"The  question  submitted  for  the  decision  of  this 
court  is  whether  the  crown  can  legally  be  held  liable 
for  the  payment  at  maturity  of  the  debentures  so  issued. 

"  In  order  to  determine  this  point  it  will  be  necessary 
to  refer  to  the  special  legislation  originally  effected  in 
reference  to  these  turnpike  roads. 

"  It  was  by  the  ordinance  4  Vic.  ch.  17,  that  this  mode 
of  improvement  of  roads  was  introduced  in  the  late 
province  of  Lower  Canada,  now  the  province  ot  Quebec. 
The  object  and  the  intention  of  this  legislation,  in 
making  the  change  in  the  system  then  followed  for  the 
management  of  the  roads,  are  thus  stated  in  the  pre- 
amble to  the  ordinance : 

" '  Whereas  the  state  of  the  roads  hereinafter  men- 
tioned, in  the  neighborhood  of,  and  leading  to  the  city 
of  Quebec,  is  such  as  to  render  their  improvement  an 
object  of  immediate  and  urgent  necessity,  and  it  is 
therefore  expedient  to  provide  means  for  effecting  fiuch 
improvement,  and  to  create  a  fund  for  defraying  the 
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expense  thereof,  and  the  expenses  necessary  for  keeping      18^0 
the  said  roads  in  permanent  repair.'  ThbOokkx 

**It  then  proceeded  to  enact,  that  the  powers  and  ^^J' 
authorities  Tested  by  36  George  IIL^  in  any  magistrate.-*,      — ;- 
grand  voyer  and  other  officers  should  cease  and  deter-  ^hTthe' 
mine  from  and  after  the  time  when  the  trustees,  author-  Exchequer. 
ized  to  bo  named  by  the  ordinance,  should  assume  the 
management  and  control  of  the  roads.    The  governor 
is  authorized  by  letters  patent,  under  the  great  seal  of 
the  province,  to  appoint  not  less  than  five,  nor  more 
than  nine  persons,  to  be,  as  well  as  their  successors  in 
office,  trustees,  for  the  purpose  of  opening,  making  and 
keeping  in  repair  the  roads  specified  in  the  ordinance. 

"  In  case  of  a  vacancy  in  the  said  trust  the  governor 
was  to  supply  and  fill  such  vacancy  by  the  appoint- 
ment by  letters  patent  of  another  trustee. 

"  The  trustees  are  then  declared  to  be  a  corporation 
to  be  known  by  the  name  of  *  The  trustees  of  the  Quebec 
•  Turnpike  Boads '  and  may  sue  and  be  sued,  and  *  may 
acquire  property  and  estate,  movable  and  immovable, 
which,  being  so  acquired,  shall  be  vested  in  Her 
Majesty  for  the  public  uses  of  the  province,  subject 
to  the  management  of  the  said  trustees  for  the  pur- 
poses of  this  ordinance,'  and  who  are  given  all  the 
necessary  x)owers  to  cause  to  be  improved  and  widened, 
repaired  and  made  anew  all  the  roads  and  bridges  put 
under  their  control. 

"  By  the  4th,  5th,  6th  and  7th  sections  provision  is 
made  for  expropriation  and  the  payment  of  compensa- 
tion for  damages. 

"  The  trustees  are  also  authorized  to  levy  on  each  of  the 
said  roads,  at  the  turnpike  gates  or  toll  bars  to  be  there- 
on   established,  the  tolls  specified  in  said  ordinance. 

"  The  trustees  were  authorized  to  raise  by  way  of 
loan,  on  the  credit  and  security  of  the  tolls,  and  of 
other  moneys  in  the  possession  of  the  trustees,  under 


58  SUPEBME  (X)UBT  OF  CANADA.  [VOL.  VII. 

1880      and  by  virtue  of  this ;  ordinance,  'and  not, to  be  paid 
Tea  QoBKN  out  of  or  be  chargeable  against  the  generptl  revenue  of 
BisMAAu   *^  pnovwce,  any  sum  or,  sums  of  money  not  exceejjUng 
— r  '  ^26,000.'  ci  ' 

^inTbd'  '  ^'  The  trustees  are  authorized  to  issue  debentures  in 
Exchequer,  jj^^  foTia  contained  in  the  schedule  A,  bearing  interest  at 
six  per  centum  per  annum,  and  redeemable  at  such 
times  as  the  trustees  may  think  convenient.  With  the 
approval  of  the  governor  the  debentures  may  be  re- 
deemed  before  the  time  they  are  made  redeemable.  All 
arrears  of  interest  were  to  be  paid  before  any  part  of 
the  principal  sum.  In  case  of  deficiency  of  funds  at 
the  disposal  of  the  trustees  to  pay  interest  accrued,  the 
governor,  by  warrant  under  his  hand,  may  authorize 
the  Receiver  General  to  advance  to  the  said  trustees 
out  of  any  unappropriated  moneys  in  his  hands  the 
necessary  amount  sufficient  to  pay  such  arrears  of  in- 
terest, and  which  sum  shall  be  repaid  by  the  trustees 
to  the  Receiver  General  in  the  manner  specified  in  the 
ordinance. 

"  The  trustees  were  also  authorized,  with  the  ap- 
proval of  the  governor,  to  raise  further  sums  to  pay  off* 
the  principal  of  any  loan  becoming  due  at  a  certain  time, 
under  the  same  provisions  as  the  previous  loans. 

"  It  was  further  enacted  that  due  application  of  all 
public  moneys,  whereof  the  exi>enditure  or  receipt  was 
authorized,  shall  be  accounted  for  to  Her  Majesty  through 
the  Lords  Commissioners  of  Her  Majesty's  treasury  for 
the  time  being,  in  such  manner  and  form  as  Her  Majesty, 
her  heirs  and  successors,  shall  be  pleased  to  direct. 

''  The  trustees  were  also  bound  to  lay  detailed  accounts 
of  all  moneys  by  them  received  and  expended,  supported 
by  proi>er  vouchers,  and  also  detailed  reports  of  all 
their  doings  and  proceedings  before  such  officer,  and  in 
such  manner  apd  form,  and  publish  the  same  in  such  a 
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way,  at  the  expense  of  the  trustees,  as  the  governor      i^so 
shall  be  pleased  to  direct.  TnaQniscK 

^liiiphe  ordinance  was  declared  to  be  a  public  and  p^r-  ^^^^^^ 
manent  ordinance.  -  -       —7* 

'**' AH  the  provisions  of  this  ordinance  were  put  into     in  the' 
fore©"  by  trustees  duly  api)ointed,  who  took  the  manage-  Exchequer. 
ment    and    control    of   these   roads  for  the  use  and 
benefit  of  the  public. 

"The  late  province  of  Lower  Canada  borrowed 
through  these  trustees  the  sum  of  jC25,000  for  the 
amelioration  of  these  roads  as  authorized  by  the  said 
ordinance. 

"  This  amount  was  employed  in  conformity  with  the 
provisions  of  the  Act — detailed  accounts  of  the  same  as 
public  moneys  were  rendered  to  Her  Majesty  as  ordained 
by  the  ordinance,  as  well  as  of  the  tolls  collected  on 
said  roads. 

"  After  the  union  of  Canada,  the  provisions  of  this 
ordinance  were  extended  and  made  applicable  to 
divers  other  roads.  The  legislature  and  the  executive 
government  of  the  late  province  of  Canada  have  always 
exercised  over  these  roads,  and  other  property  under 
the  control  of  the  trustees,  the  most  absolute  and 
unlimited  powers. 

"  By  16  Vic.  ch.  235,  the  statute  under  which  tho 
debentures  now  in  question  were  issued,  the  provisions 
of  the  ordinance  4  Vic.  ch.  17  which  I  have  just  sum- 
marized, andthepowers  of  the  trustees,  are  extended  and 
made  applicable  to  a  certain  number  of  other  roads  and 
bridges  therein  mentioned,  and  situated  on  the  north 
and  south  shores  of  the  Si.  Lawrence. 

"  The  principal  provisions  of  this  Act,  which  have 
reference  to  the  point  raised  in  this  suit,  are  contained  in 
the  following  sections : — 

"  The  seventh  section  authorizes  the  issue  of  deben- 
tures for  a  loan  of  <£30,000  for  the  construction  and 
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18S0      completion  of  the  works  authorized  by  this  Act,  and  an 
Thi  Qubbv  Act  of  the  preceding  session,  on  the  roads  on  the  north 

Bbiliau.  b^^^^  ^^  ^^^  '^^*  Lawrence,  and  which  loan  is  made 

— :-      subject  to  the  provisions  of  the  ordinance  4  Vic.  ch.  lY, 

in  the'    as  foUows :  'and  this  loan,  the  debentures  which  shall 

Exchequer.  1^^  issued  to  effect  the  same,  and  all  other  matters 

having  reference  to  the  said  loan,  shall  be  subject  to  the 

provisions  of  the  ordinance  above  cited  with  respect  to 

the  loan  authorized  under  it :   Provided  nevertheless, 

* 

that  the  rate  of  interest  to  be  taken  under  this  act  shall 
in  no  case  exceed  the  rate  of  six  per  centum,  and  no 
moneys  shall  be  advanced  out  of  the  provincial  funds 
for  the  payment  of  the  said  interest,  and  all  the  deben* 
tures  which  shall  be  issued  under  this  act,  so  far  as 
relates  to  the  interest  payable  thereupon,  shall  have  a 
privilege  of  priority  of  lien  upon  the  tolls  and  other 
moneys  which  shall  come  into  the  possession  and  shall 
be  at  the  disposal  of  the  said  trustees,  in  preference  to 
the  interest  payable  upon  all  debentures  which  shall 
have  been  issued  under  the  provincial  guarantee,  and 
also  to  all  other  claims  for  the  reimbursement  of  any 
sums  of  money  advanced  or  to  be  advanced  to  the  said 
trustees  by  the  Seceiver  G-eneral  of  this  province,  and 
the  said  debentures  as  respects  the  payment  of  the 
principal  and  interest  thereof,  shall  rank  after  those 
issued  under  the  act  passed  during  the  last  session  of 
the  parliament  of  the  province  and  hereinbefore  cited. 

"A  further  sum  of  jB  10,000  was  by  the  tenth  section 
of  the  same  act  authorized  to  be  raised  by  way  of  a  loan 
subject  to  the  conditions  in  the  seventh  section  for  the 
construction  and  repairing  of  the  roads  on  tho  south 
shore  of  the  St.  Lawrence. 

*'  These  different  loans  were  made  by  the  issuing  of 
debentures,  and  the  moneys  raised  thereby  were  em- 
ployed by  the  trustees  to  pay  for  the  works  and  improve* 
ments  specified  in  the  said  act. 
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"  Unfortanately    for    the    suppliants   the  revenues      ^^^ 
derived  from  these  new  roads,  as  well  as  from  those  The^Qubbm 
derived  from  the  roads  first  made  by  the  trustees,  and  u^^fl. ^ 
which  constituted  the  si>ecial  fund  created  by  4  Vicy      — :- 
ch.  17,  were  found  insufficient  to  pay  even  the  interest     in  the' 
on  the  amounts  so  borrowed.    The  result  has  been  that  Exchequer. 
the  suppliants  have  not  received  any  interest  since 
1872,  nor  have  the  legislature  taken  any  steps  to  remedy 
the  present  state  of  affairs  by  making  provision  for  the 
repayment  of  the  loans,  which  matured  in  part  on  2nd 
March,  1869,  and  in  part  on  1st  December,  1874. 

"  In  answer  to  this  petition  Her  Majesty  avers  that 
all  the  debentures  guaranteed  by  the  ordinance  of  1841 
were  redeemed  in  1853,  and  that  since  no  debentures 
have  been  issued  guaranteed  by  the  province,  but  that 
on  the  contrary  by  12  Fic,  ch.  115,  14  &  15  Vic ,  ch. 
132,  16  Vic,  ch.  235  and  20  Vic,  ch.  125  it  was  enacted 
'  that  no  guarantee  for  the  said  debentures  should  be 
given  by  the  said  late  province  of  Canada,  that  no 
money  of  the  said  province  should  be  advanced  for  pay 
ing  the  interest  or  the  principal  of  the  said  debentures.' 

"  The  facts  in  issue  between  the  parties  to  this  peti- 
tion  have  been  settled  by  a  special  admission  of  facts 
which  are  sufficient  for  the  determination  of  the  question 
submitted  for  decision.  It  only  remains  for  the  court 
to  decide  whether  the  Government  of  Canada  prior  to 
the  passing  of  the  British  North  America  Act,  was  res* 
ponsible  for  the  repayment  of  the  loans  in  question. 

"Before  taking  this  question  into  consideration,  I 
must  acknowledge  that  I  do  not  do  so  without  great  hesi- 
tation. In  determining  this  i>oint  I  have  not  had  the 
advantage  of  referring  to  previous  decisions.  The 
learned  counsel  for  the  suppliants  as  well  as  for  res- 
pondent, in  answer  to  a  question  I  made  on  the  argu- 
ment, said  that,  notwithstanding  exhaustive  researches 
on  their  part,  they  had  been  unable  to  find  a  decision 
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1880      applicable  to  this  question.    I  have  since  searched  for 

Tab  Qubbk  anthorities  on  this  subject,  but  I  must  confess  with  no 

BujuAu.  ^^^^^^  success.    It  is  therejG3re«by  examining  biu  statutes 

— T"  J  Mid  x:omparing  them  with  those  passed,  an  England 

inibh«     on  Ihd > Same  .fiubj9ct«matter,  thatr- tre-:  will  be  abl&  to 

Exchequer,  jiy^ vo  at  a  solution  of  this  {question.  .  i  :     v     : , ; . 

"  The  extracts  I  have  just  given  of  the  principaj^.proi 
visions  of  the  ordinance  of  1841,  and  of  the  subsequent 
statutes,  when  compared  with  the  provisions  contained 
in  the  imperial  statutes  relating  to  '  turnpike  trusts/ 
show  that  there  are  such  essential  differences  in  these 
institutions  in  both  countries  as  will  justify  me  in 
drawing  certain  inferences  useful  to  the  determination 
of  this  suit. 

"  Before  stating  the  peculiar  provisions  of  the  organi- 
zation of  turnpike  trusts  in  England,  I  will  cite  a  short 
passage  on  their  origin :  '  A  turnpike  road  is  a  road 
across  which  turnpike  gates  are  erected  and  tolls  taken, 
and  such  roads  existed  previous  to  the  passing  of  the 
13  Oeo.  Ill,  ch.  84,  and  independently  of  that  statute 
altogether.  A  turnpike  road  means  a  road  having  toll 
gates  or  bars  on  it,  which  were  originally  called 
''  turns,*'  and  were  first  constructed  about  the  middle  of 
the  last  century.  Certain  individuals,  with  a  view  to 
the  repairs  of  particular  roads,  subscribed  amongst 
themselves  for  that  purpose  and  erected  gates  upon  the 
roads,  taking  tolls  .from  those  who  passed  through 
them.  These  were  violently  opposed  at  first,  and 
petitions  addressed  to  parliament  against  them;  and 
acts  were  in  consequence  passed  for  their  regulation. 
This  was  the  origin  of  turnpike  roads.' 

'^  If  turnpike  trusts  in  England,  in  their  origin,  re- 
semble ours  by  the  opposition  which  was  made  to  their 
establishment,  they  differ  essentially  by  the  fundamen* 
tal  principle  of  their  constitution. 
••The  above  quotation  shows  that  they  were  established 


VOL.  VIL]   SUPRBMB  COUET  OP  CANADA.  63 

by  certain  persons  associated  together  and  subscribing      ^^^^ 
between  themselves  the  amount  necessary  for  repairing  Thb  Queen 
certain  roads.    There  were  quite  a  number  of  turnpike  bk  Jij^^ 
trusts  in  existence  at  the  time  of  the  passings  of  the      — 7- 
t3  Geo.  Ill,  ch«  84y  but  the  statutes  "which  established     in  the 
these  trusts  were  private  statutes,  and  are  not  to  be  found  ^^^^^^^^* 
in  the  collection  of  the  imperial  statutes.    It  is  easy, 
however,  to  ascertain  their  character  by  referring  to 
the  act  of  8  Geo.  lY,  ch.  126,  passed  for  the  purpose  of 
legislating  on  this  subject  in  a  general  manner  for  the 
whole  country.     After  the  1st  January,  1828,  the  pro- 
visions of  that  act  were  made  applicable  to  all  private 
acts,  before,   or    which   might   be    hereafter,  passed, 
relating  to  the  construction,  repair  and  maintenance  of 
turnpike  roads. 

"  I  will  now  refer  to  those  provisions  in  the  English 
statute  which  will  obviously  show  the  difference  that 
exists  between  the  laws  in  force  in  England  and  those 
which  are  under  consideration  in  this  case. 

"  Section  60  of  the  act  enacts  :  '  that  the  right,  interest 
and  property  of  and  in  all  the  toll  gates  and  toll  houses 
weighing  machines  and  other  erections  and  buildings, 
lamps,  bars,  toll  boards,  direction  boards,  mile  stones, 
posts,  rails,  fences  and  other  things,  which  shall  have 
been  or  shall  be  erected  and  provided  in  pursuance  of 
any  act  of  parliament  for  making  turnpike  rpads,  with 
the  several  conveniences  and  appurtenances  thereunto 
respectively  belonging,  and  the  materials  of  which  the 
same  shall  consist,  and  all  materials,  tools  and  imple* 
ments  which  shall  be  provided  for  repairing  the  said 
roads,  shall  be  vested  in  the  trustees  or  commissioners 
acting  in  pursuance  of  such  act  for  the  time  being,  and 
they  are  hereby  authorized  and  empowered  to  apply 
and  di8i>08e  of  the  same  as  they  shall  think  fit,  and  to 
bring  or  cause  to  be  brought  any  action  or  actions,  &c,) 
&c.' 
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^^         "  Sec.  43  gives  power  to  the  trustees  to  increase  or 
Thi  Qubbn  diminish  the  tolls  in  accordance  to  the  provisions  of 

Belleaxt.  the  section. 
— r         "  The  62nd  section  provides  that  the  trustees  shall  be 
in  the'    qualified  in  real  estate  to  the  amount  of  JCIOO  and  shall 

Exchequer,  j^^  ^^  ^^^^  ^f  ^jj^ 

"  The  66th  section,  which  has  reference  to  the  mode 
of  appointing  trustees,  enacts  that  in  case  of  death, 
insolvency  or  incapacity  of  acting,  those  surviving  or 
remaining  in  office  can  elect  trustees  in  their  stead  in 
the  manner  prescribed  by  that  section. 

*'  72.  The  proceedings  and  decisions  of  the  trustees 
shall  be  entered  in  a  book  kept  open  to  the  inspection 
of  the  trustees  and  the  creditors  of  the  trust. 

"  73.  Account  books  shall  be  kept  and  be  opened  to 
the  inspection  of  the  trustees  and  of  the  creditors.  The 
eighty-first  section  empowers  the  trustees  to  borrow 
money  and  to  give  a  mortgage,  in  the  form  given,  as  a 
security  for  the  sum  borrowed. 

"86.  When  a  new  road  has  been  opened  and  pom- 
pleted,  the  trustees  can  sell  the  old  road,  (sec.  89)  but 
giving  to  the  original  proprietor  or  the  adjoining  pro- 
prietors the  right  of  preemption.  Section  135  provides 
for  the  mode  of  recovering  a  sum  of  money  due  by  the 
trustees  and  enacts  '  that  satisfaction  shall  and  may  be 
levied  and  recovered  by  distress  and  sale  of  the  goods 
and  chattels  vested  in  the  said  trustees  or  commis- 
sioners.' 

"  The  above  x^rovisions  taken  in  the  English  statute 
compared  with  those  I  have  before  cited  taken  from  our 
own  statute  clearly  show  that  the  legislatures  have 
given  an  essentially  different  character  to  the  trusts 
in  both  countries. 

"  By  the  English  statute  the  trusts  are  established  by 
private  enterprise  and  the  property  of  the  roads,  tolls, 
&c ,  is  vested  in  the  commission  or  body  of  trustees 
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charged  with  the  duty  of  administering  it  in  the  com-      ^^^ 
mon  interest,  whilst  by  our  statute,  the  trusts  were  Thb  Qubbm 
created  by  the  goTemment  and  the  proi)erty  of  the  Bm^g^^y 
trust  is  declared  to  be  the  property  of  Her  Majesty  for      — 7- 
the  public  use  of  the  province.  in  the 

"The  appointment  of  the  trustees  belongs  to  the  Exchequer. 
governor,  who  appoints  by  letters  patent,  under  the 
great  seal  of  the  province,  persons  who  shall  discharge 
the  duties  of  their  office  gratuitously,  and  without 
deriving  any  benefit  or  profit  out  of  the  revenue  of  the 
roads  they  manage.  On  the  contrary,  in  England^  the 
trustees  appoint  others  to  any  vacancy,  and  choose  per- 
sons who,  like  themselves,  have  a  personal  interest  in 
the  revenues  of  the  roads  under  their  control.  They 
have  the  extraordinary  power  of  increasing  or  diminish- 
ing the  tolls.  Here  the  same  power  could  only  be 
exercised  by  the  Governor-in-Council,  or  by  the  parlia- 
ment. The  necessary  funds  to  construct  and  complete 
the  roads  were  raised  here  by  the  sale  of  debentures 
issued  by  trustees  under  the  authority  of  the  law; 
whilst  in  England  the  commissioners  or  trustees  secure 
the  amount  by  the  private  subscriptions  of  persons 
associated  together  for  that  purpose,  and  who  therefore 
become,  not  merely  creditors,  but  proprietors  of  the 
•  trust.' 

*'  The  English  act  enacts  that  the  trustees  must  keep 
books  of  their  orders  and  proceedings,  and  also  cause  to 
be  kept,  books  of  ac(  cunts  open  to  their  inspection  and 
liable  to  be  audited  in  their  interest.  None  of  these 
privileges  were  granted  by  our  statutes  to  the  holders  of 
the  debentures  of  our  turnpike  roads.  The  accounts  to 
be  kept  of  the  moneys  expended,  which  are  said  to  be 
public  moneys,  are  to  be  rendered  to  Her  Majesty,  her 
heirs  and  successors,  through  the  Lords  High  Commis- 
sioners of  the  Treasury  of  Her  Majesty  for  the  time 
being. 


I 
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I8b0  "  Under  the  English  statnlo  any  goods  or  property 

Thb^bkn  vested  in  the  trustees  may  be  levied  against,  for  the 

B   ^'b  u    P^^P^^®  ^^  payiiig  off  any  liabilities ;  here  they  are 

—7-      declared  to  be  the  goods  and  property  of  the  crown, 

iS^he'  '  and  as  such  inalienable  even  for  debt.     See  Anderson  y. 

Exchequer.  7%^  Quebec  North  Shore  Turnpike  Trust  (1). 

**  From  all  these  differences  it  is  clear  to  my  mind, 
that  under  the  English  law  turnpike  trusts  are  nothing 
more  than  private  corporations,  whilst  in  this  country 
they  are  public  corporations,  acting  as  the  organs  of  the 
state  in  effecting  a  great  public  improvement.  The 
principal  features  of  the  organization  of  the  *  trusts ' 
under  our  system  of  laws  are  precisely  the  characteristic 
features  which  constitute  a  public  corporation,  as 
shown  by  the  following  text  writer  (2). 

"  *  But  where  a  corporation  is  composed  exclusively  of 
officers  of  the  government,  having  no  personal  interest 
in  it,  or  with  its  concerns,  and  only  acting  as  the  organs 
of  the  state  in  effecting  a  great  public  improvement,  it 
is  a  public  corporation.'  Layne  vs.  North-  Western  T,  Co. 
(3).  Then  the  trustees  of  the  university  of  Alabama 
were  held  to  be  a  public  corporation,  because  the 
state  had  the  whole  interest  in  the  institution  with- 
out being  under  any  obligation  of  contract  with  any 
one  (4). 

*'*The  commission  includes  all  the  elements  which 
are  essential  to  a  public  corporation.  It  is  composed 
exclusively  of  officers  appointed  by  the  crown,  having 
no  personal  interest  in  administering  the  things  under 
their  control,  and  only  acting  as  the  organs  of  the  state, 
effecting  a  great  public  improvement.' 

This  last  expression  applied  to  our  turnpike  roads  may 
appear  exaggerated  at  the  present  day,  when  the  country 
is  covered  over  with  a  large  system  of  railways  and 

(1)  14  K  C.  B.  90;  (3)  10  Leigh  454. 

(2)  Angell  &  Ames,  p.  25,  (4)  Angell  k  Ames  p.  26,  No.  34. 
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canals,  but  when  we  bear  in  mind  that  at  the  time  these      ^^^^ 
turnpike  roads  were  contemplated,  there  were  in  the  prov-  Thb  Qitsbn 
ince  of  Quebec  only  a  few  miles  of  railroads  and  two  ^^j^^j^^^ 
canals  of  a  few  miles  in  length ;  that  the  bad  state  of     — :- 
roads  was  one  of  the  great  drawbacks  to  the  opening  of    in  the' 
the  country  ;  and  if  we  recollect,  not  only  the  indiffer-  Exchequer. 
ence,  but  the  opposition  of  the  public  to  make  the 
slightest  sacrifice  in  order  to  repair  the  roads,  it  will  be 
better  understood   why  the  construction  of  turnpike 
roads  was  considered  a  great  public  improvement.  And 
that  in  order  to  effect  it,  it  was  found  necessary  that  a 
public  law  should  be  passed  by  an  irresponsible  legis- 
lature, and  at  the  time  only  such  a  body  could  have 
enacted  such  a  law  and  have  it  put  into  force  in  all  its 
details.    If  this  institution  was  able  to  surmount  all 
obstacles  at  first  and  has  since  been  able  to  aggrandize 
itself,  it  is  solely  because  nothing  was  left,  in  organizing 
it,  to  private  enterprise,  and  because  its  character  was 
such  as  to  make  it  a  public  body,  empowered  by  the 
goTemment  to  effect  loans  of  money  in  order  to  execute 
for  the  government  certain  improvements  with  which 
it  had  been  charged. 

"  If  one  of  the  peculiar  features  in  the  constitution 
of  a  public  corporate  body  is  that  its  members  are 
entirely  without  any  personal  interest,  on  the  other  hand 
one  of  the  essential  elements  of  a  private  corporate  body 
is,  that  its  members  have  a  personal  interest  in  the 
institution.  Whatever  authority  or  power  is  given  to 
the  members  of  a  corporate  body,  or  however  general 
may  be  its  object,  if  the  members  of  the  corporation 
receive  a  consideration  or  an  emolument  to  perform  the 
duties  imposed  upon  them,  then  that  corporate  body  is 
considered  to  be  a  private  corporation. 

*'  But  the  most  numerous,  and  in  a  secular  and  com- 
mercial point  of  view,  the  most  important  class  of 
private  civil  corporations,  and  which  are  very   often 
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1880      called  "  companies,"  consist  at  the  present  day  of  bank- 

ThbQdtbbn ing,  insurance, manufacture  and  extensive  trading  cor- 

Bellbau    porations ;  and  likewise  of  turnpike,  bridge,  canal  and 

— ;-      railroad  corporations.    The  latter  kind  have  a  concern 

in  the'    with  some  of  the  extensive  duties  of  the  state ;  the 

Exchequer.  tpQ^ljle  and    charge   of   w^hich    are  undertaken    and 

defrayed  by  them  in  consideration  of  an  emolument 

allowed  to  their  members ;  and  in   cases  of  this  sort 

there  are  the  most  unquestionable  features  of  a  contract, 

and  manifestly  a  quid  pro  quo  (1). 

"  This  authority,  if  applied  to  *  trusts  '  as  constituted 
in  England^  shows  that  they  are  private  corporations, 
but  the  authority  I  first  cited,  proves  evidently  that  our 
turnpike  trusts  are  public  corporations.  The  conclusion 
I  draw  from  what  I  have  stated  is,  that  the  *  trustees ' 
in  this  case  were  the  agents  of  the  crown,  authorized 
to  put  into  force  a  public  law  relating  to  turnpike  roads. 
This  is  really  what  has  been  decided  already  in  the 
case  of  Anderson  v.  The  Quebec  North  Shore  Turnpike 
Trustees,  viz; — 'That  the  Quebec  turnpike  trustees 
are  the  agents  of  the  crown.'  It  follows,  then,  that 
when  the  trustees,  acting  within  the  scope  of  their 
authority,  enter  into  a  contract,  it  is  the  government, 
tvho,  having  delegated  their  power,  are  liable,  and  not 
the  trustees.  '  It  is  clear,  also,  that  a  servant  of  the 
ctown,  contracting  in  his  official  capacity,  is  not  per- 
iionally  liable  on  the  contracts  so  entered  into  (2).' 

"  Thd  gdvemment  would  therefore  be  liable  in  this 
case,  unless  it  is  shown  that  the  trustees  have  not  acted 
Within  the  scope  of  their  authority  in  issuing  these 
debelntures,  or  unless  there  can  be  found  in  16  Ftc.,  ch. 
£86,  or  in  some  other  act,  a  positive  enactment  leaving 
no  doubt  that  the  government  is  exempted  of  all 
i^sponisibility.    It  was  not  contended  that  the  trustees 

<1)  AngeU  k  Am«8,  p  81;  No.    (2)  Broom's  legal    z&aximB,   p 
40.  830. 
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• 

had  exceeded  the  liinits  of  their  authority.  The  defence      ^8^0 
in  this  case  consists  simply  in  averring  that  the  crown TheQubik 
B  not  responsible  to  the  holders  of  the  bonds,  and  the  jgLLBAiT 
statement  of  defence  is  as  follows  :  *  Not  only  was  no      — 7- 

•  1  ,  •  •  1    1    n       •      /•  Fouruier,  J. 

provincial  guarantee  given  or  provided  for  m  favour  in  the 
of  the  bonds  issued  by  the  said  trust,  from  the  said  Exchequer. 
year,  1853,  but  it  was  especially  provided  in  by  several 
statutes  passed  by  the  parliament  of  the  said  provinqe 
of  Canada,  and,  amongst  others,  by  the  act  12  FVc,  ch. 
116,  by  the  act  14  and  15  Vic,  ch.  132,  by  the  act  16 
Vic,  ch.  286,  by  the  act  20  Vic,  ch.  126,  that  no 
guarantee  for  the  said  debentures  should  be  given  by 
the  said  late  province  of  Canada,  l^at  no  money  of  the 
Bald  province  should  be  advanced  for  paying  the 
interest  or  principal  of  the  sums  borrowed  by  the  issue 
of  the  said  debentures.' 

''  By  referring  to  the  statutes  mentioned  in  that  para- 
graph of  the  defence,  it  will  be  seen  that  what  is  there 
alleged  cannot  be  sustained. 

"In  12  Vic,  ch.  115,  there  is  no  mention  of  any  pro- 
vincial guarantee.  What  is  there  stated  is  :  'No  moneys 
shall  be  advanced  out  of  the  provincial  funds  for  the 
payment  of  the  said  interest.'  It  is  different  from  the  4 
Vic,  ch.  VI,  which  had  provided  the  means  of  paying 
any  arrears  of  interest  on  the  loan  authorized  by  that 
act,  by  allowing  the  Receiver  General  to  advance  out 
of  the  provincial  funds  to  the  trustees  the  necessary 
amount  for  that  purpose.     But  I  cannot   find  in  that 

• 

section  anything  which  limited  the  responsibility  of 
the  government  as  to  the  payment  of  the  capital  except 
by  declaring  that  the  loan  is  made  subject  to  the  con- 
ditions contained  in  the  ordinance  of  4  Vic,  ch.  17.  This 
provision  is  also  found  to  be  inserted  in  the  act  14  and 
16  Vic,  ch.  286.  In  the  extract  I  have  before  given  of 
flee.  7  of  this  act,  there  is  no  question  of  any  provincial 
guarantee  having  been  given  or  refused.    All  we  fin^ 
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• 

1880      is,  as  in  12  Vic ,  ch.  116,  and  in  14  and  16  rtc.,ch.  182, 
The  Qi7bbn  that '  no  moneys  shall  be  advanced  out  of  the  provin- 
Bbllhau    ^^^^  funds  for  the  payment  of  said  interest ; '  as  respects 
— --      the  principal,  it  only  enacts  that :  *  Asrespeotsthepay- 
^^^he'    nient  of  principal  and  interest  thereof,'  the  debentures 
Exchequer,  shall  rank  after  those  issued  under  the  act  passed  during 
"""      the  last  session  of  parliament  of  the  province,  and  here- 
inbefore cited.*    In  this  lengthy  provision,  no  word  or 
expression  can  be  found  which  would  authorize  me  in 
coming  to  the  conclusion  that  there  was  any  repudiation 
of,  or  even  that  it  was  intended  to  repudiate,  all  responsi- 
bility with  respect  to  that  loan.     If  the  inevitable  conse- 
quence of  that  act  was  not  to  make  the  province  respon- 
sible, why  take  the  trouble  oflimi  ting  their  responsibility 
as  regards  interest  only  by  stating,  *  no  moneys  shall  be 
advanced  for  the  payment  of  the  interest  on  the  deben- 
tures.'   If  the  intention  of  the  government  had  been  to 
exempt  the  province  from  all  liability,  why  not  make 
the  same  enactment  with  respect  to  the  capital  as  they 
did  with  respect  to  the  interest  ?    The  absence  of  such 
a  declaration  is  a  strong  argument  that  the  government 
did  not  intend  to  exempt  themselves  from  the  liability 
of  paying  at  least  the  principal  of  the  loan.    This 
section,  in  my  opinion,  instead  of  supporting  the  con- 
tention made  by  the  respondent,  that  the  crown  is  not 
responsible,  on  the  contrary  supposes  the  obligation  of 
reimbursing,  necessarily  arising  out  of  the  loan. 

*'  It  was  also  argued,  on  behalf  of  the  respondent,that 
the  loan  effected  under  the  authority  of  16  Fic,  ch. 
236,  was  subjected  to  the  provisions  contained  in  the 
ordinance  of  4  Vic,  ch.  17,  and  therefore  that  the 
principal  cannot  be  paid  out  of  or  chargeable  against 
the  general  revenue  of  this  province.  The  inference 
which  is  sought  to  be  drawn,  is  that  the  Grown  had  in- 
curred no  responsibility  .for  the  reimbursement  of  the 
loan  made  under  the  authority  of  that  ordinance,  and 
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consequently  the  loan  made  under  16  Vic,  ch.  236  is  in      1^80 
the  same  position.      Nevertheless,  we  find  that  the  Thb^Quebx 
legislature  paid  the  first  loan,  and  the  reason  no  doubt  ^    ^' 

was,  because  they  admitted  the  obligation  to  pay  was  a      

consequence  of  the  provisions  of  the   law.      The  law  °?™he'*^* 
being  the  same  in  both  cases,  the  same  obligation  to  Exchequer. 
pay  the  amount  of  the  loan  for  which  the  present  peti- 
tion  was  brought  certainly  remains. 

"  The  enactment  that  the  general  revenue  shall  not 
be  held  liable  for  the  moneys  borrowed,  is  explained, 
first,  because  the  tolls  levied  by  the  trustees  were 
declared  to  form  a  special  fund  for  the  purpose  of  paying 
off  these  bonds,  then  also  for  this  other  self-evident 
reason,  because  the  ordinary  expenditure  of  the  govern- 
ment was  the  first  charge  upon  the  general  revenue  it 
was  not  intended  to  adopt  a  mode  of  payment  which  at 
that  time  might  have  created  disorder  in  the  financial 
arrangements  of  the  year.  Moreover,  does  not  the  fact 
of  the  legislature  only  stating  in  the  act  in  question  that 
the  general  revenue  shall  not  be  charged  with  this  debt 
virtually  declare  that  the  legislature  shall  provide  other 
means  to  pay  with  than  with  the  general  revenue, 
which  is  exempted  ?  The  government  having  still 
other  means  of  providing  for  the  reimbursement  of  this 
loan,  thereby  contracted  the  obligation  of  providing 
these  means,  viz :  either  by  increasing  the  revenues  of 
the  special  fund,  by  increasing  the  tolls,  or  by  creating 
another  fund.  This  seems  necessarily  to  have  been  the 
intention  of  the  legislature,  for  it  would  be  impossible 
to  explain  their  act  otherwise  than  by  supposing  that 
they  gave  the  power  to  the  government  to  borrow 
money  in  the  name  of  Her  Majesty,  at  the  same  time 
dispensing  with  the  obligation  of  reimbursing  the 
amount.  Such  an  interpretation  of  the  act  being  con- 
trary to  the  dignity  and  honor  of  the  crown,  cannot  be 
entertained  for  a  single  moment. 
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1880  "  To  say  that  the  provisions  of  the  law  contained  an 

Thb  QoiBN  obligation  to  raise  a  special  fund  is  a  much  more  con- 

BarxBAu    '*^'^*®^*  interpretation,  inasmuch  as  at  the  time  this  loan 

— ;-      was  eflPected,  the  government  were  in  the  habit  of  creat- 

in  the'  '^^S  special  funds.     We  find  that  there  was  the  common 

Exchequer.  g^j^Q^jg    f^^d^    superior    education    fund,  the    clergy 

reserves,  the  court  houses  fund,  the  seigniorial  fund, 
&c.,  &c.  It  was  no  doubt  on  the  establishment  of  such 
a  fund  that  the  legislature  relied  to  reimburse  the 
principal. 

"Because  the  intention  has  not  been  carried  into 
effect,  is  not  a  reason  why  there  should  be  any  altera- 
tion in  the  legal  obligation  to  reimburse  the  capital,  an 
obligation  arising  out  of  the  very  terms  of  the  laW.  It 
is  certainly  a  matter  of  indifference  to  the  bondholders 
to  know  what  mode  will  be  adopted  to  procure  the 
money. 

^*  But  if  as  a  matter  of  fact  the  statute  in  so  many 
words  enacted,  that  the  government  were  exempt  from 
all  responsibility,  then  what  I  have  before  said  would 
be  of  no  avaiL  Fortunately  for  the  suppliants  this  is 
not  the  case.  For  nowhere  do  I  find  in  the  quotations 
which  I  have  given  from  4  Vic.  ch.  17,  12  Vic,  ch.  115, 
14  and  15  Vic,  ch.  137  and  1 6  Vic.  ch.  235,  the  state- 
ment put  forward  in  respondent's  defence  *  that  not  only 
was  no  provincial  guarantee  given  in  favor  of  the  bonds 
issued  by  the  trust  under  the  authority  of  16  Vic.  ch. 
235,  in  1853,  but  that  it  was  especially  provided  in  and 
by  several  statutes  that  no  guarantee  should  be  given 
for  the  said  debentures  by  the  said  late  province  of 
Canada  ;  that  no  money  of  the  said  province  should 
bi^  advanced  for  paying  the  interest  of,  or  the  principal 
of  the  sums  borrowed  by  the  issue  of  said'  debentures.' 

**  The  learned  counsel  were  certainly  in  error  when 
they  formulated  that  general  and  sweeping  proposition, 
for  it  cannot  be  sustained  by  any  of  the  acts  I  have  just 


VOL.  VIL]    StJPEBMB  COUBT  OF  CANADA.  M 

cited.    It  may  be  correct  in  so  far  as  it  relates  to  20  Vic.      '880 
ch.  126,  for  there  we  find,  for  the  first  time,  an  enact- TkbQueeit 
ment  stating  that  the  provincial  goTernment  shall  not  ^   ^' 
be  held   responsible  for  the  payment  of  the  principal      — 7- 
and  interest  of  the  debentures  issued  under  that  act.  j^  the    ' 

**  It  was  also  by  this  act  that  the  legislature  divided  Exchequer, 
the  turnpike  trust  into  two  different  trusts,  one  for  the 
north  shore  and  the  other  for  the  south  shore  of  the 
St.  Lawrence.  Sections  8,  9, 1 1  and  12  authorized  these 
trusts  to  effect  new  loans,  and  it  is  with  respect  to  these 
new  loans  that  the  following  proviso  was  enacted : 
'  Provided  always  that  the  province  shall  not  guarantee 
or  be  liable  for  the  principal  or  interest  of  any  deben- 
tures issued  under  this  act,  nor  shall  any  money  be 
advanced  or  paid  therefor  out  of  the  provincial  funds.' 

"If  this  proviso  was  to  be  found  in  16  Vic.  ch.  285 
or  in  the  4  Fic.  ch.  17,  which  is  declared  by  the  eighth 
section  to  form  part  of  the  act,  I  would  not  hesitate  for  a 
moment  and  would  dismiss  the  petition  on  the  ground 
that  the  government  cannot  be  held  liable  either  for 
the  principal  or  for  the  interest  of  the  debentures  issued. 
But  as  I  have  already  stated,  such  a  provision  is  not  to 
be  found  in  the  previous  acts,  and  it  is  enacted  for  the 
first  time  in  20  Vic.  ch.  125.  This  must  necessarily 
have  been  effected  in  consequence  of  a  change  of  policy 
on  the  part  of  the  government  of  the  day,  with  respect 
to  turnpike  roads,  a  change  which  is  there  enacted  for 
the  first  time. 

"  I  know  of  no  rule  of  law  which  would  allow  me 
to  interpret  this  provision  as  being  applicable  to  the 
previous  acts.  In  order  to  do  so  it  would  be  necessary 
for  me  to  find  in  the  text  of  the  law  (what  I  have  not 
found)  a  positive  declaration  stating  that  such  a  pro- 
vision must  be  considered  as  forming  part  of  the 
previous  acts.  In  my  opinion,  far  from  helping  the 
respondents'  contention,  this  declaration  in  this  last  act 
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1^      seems  to  me  to  furnish  a  strong  argument  in  fetvor  of 
THsQuuNthe  suppliants.      The  only  reasonable  conclusion  to 
BbiIeau.  ^^^  seems  to  me  to  be  that  if  the  legislature  had 
— 7*      intended  in  the  previous  acts  to  repudiate  all  guarantee 
in  the'  *or  liability  as  regards  the  principal  and  interest,  they 
^^^J]^"®*'- would  in  those  previous  acts  have  made  use  of  the 
same  language  in  order  to  express  the  same  thing. 
This  provision  may  be  even  considered  as  an  interpreta- 
tion given  by  the  law  itself,  and  declaring  that  as  the 
government  had,  up  till  that  time,  'been  liable,  hence- 
forth it  would  cease  to  be  liable  for  any  new  loan.    This 
interpretation  does  not  extinguish  the  obligation  pre- 
viously contracted.    The  contract  entered  into  legally 
by  the  trustees,  acting  within  the  scope  of  their  authority, 
by  borrowing  the  moneys,  necessarily  implies  the  obli- 
gation to  pay  back  the  same.    And  as  the  loans  were 
effected  by  the  government  through  its  agents  (the 
trustees)  the  payment  of  the   same  devolves  on  the 
government  and  not  on  the  trustees,  who  entered  into 
no  obligation,  as  may  be  seen  by  the  form  of  debenture 
which  was  issued,  viz : 

"  NORTH  SHOBB  ROAD  LOAN  I7NDBR  PROYINOIAL  STATXTTB  OF  1853. 

£250  Cy. 
«  Certificate  No.  257.  Quebec^  24th  March,  1856. 

'*  We  certify  that,  under  the  authority  of  an  Act  of  the  Parliament 
of  Canada,  passed  in  the  Bession  held  in  the  16th  year  of  Her 
Majesty's  reign,  intituled  'An  act  to  authorize  the  trustees  of  the 
Quebec  turnpike  road  to  issue  debentures  to  a  certain  amount  and  to 
place  certain  roads  under  their  control  \  there  has  been  borrowed 
and  reoeiyed  from  Charles  Oethingt,  Esquire,  two  hundred  and  fifty 
pounds,  currencyi  bearing  interest  from  the  date  hereof,  at  the  rate 
of  six  per  cent,  per  annum,  payable  half  yearly,  on  the  first  day  of 
July  and  on  the  first  day  of  January,  which  sum  is  reimbursable  to 
the  said  Charles  Oethings  or  bearer  hereof,  on  the  twenty-fourth  day 
of  March,  in  the  year  of  our  Lord  1 871,  and  is  part  of  the  sum  to  be 
raised  under  the  said  statute  to  make  and  complete  the  roads 
thereby  authorized  to  be  made  on  the  north  shore  of  the  SL  Lawrence. 

Registered  by  J.  Fortrr,  Secretary. 

Trustees. — H.  Gowrn,  L.  G.  Nault,  L.  T.    MaopbirsoKi   A«   C. 

BcrOHAVAN,  JOHK  ROWUT,  DaKIRL  MoCaLLUM,  JaS.  GiRRf 
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"  I  am  therefore  of  opinion  that  the  government  of      1880 
Canada  became  legally  indebted  to  the  suppliants,  and  Thb  Qitbix 
that  under  the  lllth  section  of   the    British    North  BgLLBAu 
America  Act,  the  Dominion  of  Canada  was  made  liable      — 7- 
for  the  principal  of  the  debentures  issued  under  the     in  the' 
authority  of  16  Vic,  ch.  235.    This  interpretation  seems  Exchequer. 
to  be  in  accordance  with  the  letter  and  the  intent  of  the 
act  in  virtue  of  which  this  loan  w^as  effected  as  well  as 
with  the  provisions  of  4  Vic.  ch.  17,  incorporated  in 
ch.  285. 

"  The  suppliants,  however,  did  not  rely  so  much  on 
the  reasons  on  which  I  have  arrived  at  a  favorable  con- 
clusion to  thorn,  as  upon  their  argument  based  on  the 
fact  that  changes  were  effected  by  the  legislatufe  in  the 
laws  relating  to  these  trusts  ;  euch  changes,  they  con- 
tend, having  virtually  destroyed  the  special  fund  which 
was  created  by  means  of  the  levy  of  tolls,  and  which 
was  affected  to  the  reimbursement  of  this  loan,  are 
sufficient  to  render  the  government  generally  liable 
instead  of  leaving  them  as  theretofore  liable  only  for  a 
limited  amount.  If  this  view  of  the  law  could  prevail 
the  suppliants  would,  no  doubt,  benefit  by  it  very  much 
as  the  government  would  then  be  obliged  to  pay  the 
interest  as  well  as  the  principal  of  these  debentures. 

"  I  will  now  examine  if  this  contention  can  be  sus- 
tained. The  act  of  16  Vic.  ch.  235  did  not  create  any 
additional  revenue  in  order  to  pay  the  interest  which 
would  become  due  on  the  loan  of  i):10,000  authorized 
to  be  made  for  the  Quebec  north  shore  roads,  but  tolls 
were  to  be  collected  on  the  south  shore  roads,  for  the 
improvement  of  which  the  act  also  authorized  a  further 
loan  of  i£40,000,  which  sum  was  expended  on  the  said 
roads. 

"Subsequently,  four  years  after,  the  Quebec  turnpike 
trust  was  divided  into  two  trusts  under  the  authority 
of  the  act  I  have  just  mentioned,  20  Vic.  ch.  125,  viz. ; 
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^^  the  Quebec  north  shore  turnpike  roads  trustees  and  the 
Tax  QuBsv  Quebec  south  shore  turnpike  roads  trustees^  charged 
Bbllbau.  respectively  with  the  management  of  the  roads  on  each 
— :-  shore.  By  section  five  of  the  said  act,  all  debts  and 
in  the'  liabilities  made  before  the  said  division,  were  charged 
Exchequer,  against  the  trustees  of  the  north  shore  roads,  as  follows : 
'  The  north  shore  trustees  shall  be  liable  for  the  princi- 
pal and  interest  of  all  debentures  issued  by  the  "  trustees 
of  the  Quebec  turnpike  roads,"  and  for  all  debts  and 
liabilities  of  the  said  trustees,  contracted  before  the  day 
to  be  appointed  as  aforesaid  for  the  separation  of  the 
trusts.'  There  is  a  proviso  which  declares  that  should 
the  trustees  of  the  south  shore  roads  have  a  balance  in 
hand  from  the  roads  under  their  control,  they  shall, 
after  having  paid  all  expenses,  pay  over  said  balance  in 
the  hands  of  the  north  shore  trustees,  in  order  to  aid 
them  to  pay  the  principal  and  interest  on  the  debentures 
issued  prior  to  the  passing  of  said  act. 

''Amongst  the  debts  and  liabilities  for  which  the 
north  shore  trustees  were  declared  to  be  liable  was  a 
loan  of  JS40,000,  borrowed  and  expended  for  the  con- 
struction of  roads  on  the  south  shore  of  the  St,  Lawrence. 

"  It  is  also  proved  by  the  admission  of  facts  filed  in 
this  suit,  that  since  the  separation  of  the  trusts,  no 
moneys  levied  and  collected  by  the  trustees  of  the  south 
shore  were  ever  employed  to  pay  either  the  interest  or 
the  capital  on  the  said  sum  of  <£40,000,  and  that  pay- 
ments of  interest  made  on  account  of  said  sum  were  so 
made  by  means  of  tolls  levied  on  the  north  shore  roads. 

''The  efibct  of  this  legislation  has  been  very  disas- 
trous to  the  bondholders  of  these  two  last  mentioned 
sums.  By  the  separation  of  the  trusts  they  were  first 
deprived  of  a  part  of  the  special  fund  which  was 
created  for  the  purpose  of  paying  their  loans,  to  wit, 
the  tolls  to  be  collected  on  the  south  shore,  and  then  the 
uorth  shore  trust,  bein^  constituted  in  lien  of  the  ol4 
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trnst,  was  declared  to  be  liable  for  the  loan  of  £  10,000,      ^880 

Avhich  were  expended  for  the  construction  of  the  south  THiTouBKir 

shore  roads  and  in  the  interest  of  the  south  shore  trust.   ^    ^* 

Bbllbau. 

"It    cannot  be   denied,   that    such   legislation  has      — -- 
cansed  gpreat  loss  to  the  suppliants.    The  admission  of  ^^he'  ' 
facts  filed  in  this  suit  proves  it.  Exchequer. 

*'  But  can  damages  or  losses  resulting  from  a  law 
enunciated  in  clear,  precise  and  unambiguous  language 
be  claimed  by  suppliants  ?  Certainly  not.  And  it  is 
no  doubt  for  this  reason  that  the  suppliants  have  not 
sought  relief  on  this  ground.  Their  contention  is  that 
the  legislature,  by  abolishing,  without  their  consent,  a 
part  of  the  special  fund  affected  to  the  payment  of  their 
bonds,  and  by  declaring  to  their  detriment,  that  the 
north  shore  trust  should  pay  ^£40,000  expended  on  the 
south  shore  roads,  have  substituted  the  government 
io  the  first  commission,  and  have  thereby  contracted  a 
promissory  obligation  to  pay  the  total  amount  due.  Thus 
we  find  the  suppliants  relying  on  a  contract  alleged  to 
be  implied  from  change  of  legislation,  and  not  on  a 
*  tort,'  which  can  never  arise  from  the  passing  of  a  law, 
nor  consequently  give  a  right  of  action  for  damages.  I 
think  it  correct  to  say  that  the  legislature,  by  passing 
this  act,  have  virtually  taken  upon  themselves  to  dis- 
pose of  the  turnpike  trust  as  being  their  property,  the 
trust  being  in  reality  the  property  of  Her  Majesty,  as  I 
trust  I  have  before  shown  it.  Had  it  been  the  property 
of  the  trustees,  and  not  of  Her  Majesty,  the  government 
could  not  have  disposed  of  it  without  violating  a  well 
known  principle  of  legislation. 

"  The  public  benefit  is  deemed  a  sufficient  considera- 
tion of  a  grant  of  corporate  privileges ;  and  hence,  when 
a  graat  of  such  privileges  is  made  (being  in  the  nature  of 
m  executed  contract)  it  cannot,  in  case  of  a  private  cor- 
piAration  which  involves  private  rights,  be  revoked  (1). 

(1)  Angell  A  AflBMip.  7|  No.  13. 
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1880  (t  This  act  no  doubt  passed  because  the  govemment 
Thb  Quben  considered  itself,  for  the  reasons  I  hare  before  given, 
Bbllbau.  ^^^^^^  f^^  *^^  ^®^*'  created  by  16  Vic.  ch.  285.  If  such 
— :-  was  the  case,  the  government  has  not  changed  its. 
in  the'  position.  Then  also,  the  provision  contained  in  the  fifth 
Exchequer,  section  above  cited,  for  the  reasons  I  have  given,  can  be 
invoked  in  support  of  the  contention  that  the  province 
was  responsible  for  the  principal,  but  there  is  nothing 
in  that  section  to  show  thai  it  was  the  intention  of  the 
legislature  to  contract  a  new  obligation,  viz  :  the  obli- 
gation to  pay  the  interest,  which  they  were  previously 
exempted  from  paying.  To  gather  such  an  intention, 
it  would  be  necessary  to  find  words  which  are  not 
there.  Such  an  interpretation  would  be  in  violation 
of  the  well  known  rule  of  law  '  that  nothing  is  to  be 
added  or  taken  from  a  statute  *  when  you  construe  it. 
The  change  in  this  legislation  cannot  therefore  be  said 
to  have  implied  a  contract  to  pay  the  interest,  as  the 
statute  itself  contains  an  express  provision  as  to  interest, 
as  I  will  show.  By  separating  the  '  old  trust '  into 
two  commissions  the  20  Vic.  ch.  125  enacted  that  the 
previous  acts  applicable  to  turnpike  roads  would 
remain  in  force.  The  third  section  is  as  follows :  *  And 
all  the  provisions  of  the  ordinance  and  acts  hereinbefore 
mentioned  shall  apply  as  they  now  do,  except  in  so  far 
as  they  are  altered  by  or  may  be  inconsistent  with  this 
act.' 

**  I  cannot  find  anywhere  that  the  following  provision 
with  respect  to  interest, which  is  contained  in  the  seventh 
section  of  ch.  235,  16  Vic,  has  been  revoked,  altered  or 
modified :  '  and  no  moneys  shall  be  advanced  out  of  the 
provincial  funds  for  the  payment  of  the  said  interest.' 

"  It  is  utterly  imx>ossible,  with  such  clear  and  precise 
words  before  you,  to  contend  that  the  government  can 
be  made  liable  for  the  interest.  There  is  no  room  for 
construction  in  such  a  case  as  this. 
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"When  the  language  is  free  from  doubt  it  beet      1880 
declares,  without  more,  the  intention  of  the  law-giver,  ThbQueew 
and  is  decisive  of  it.    The  legislature,  in  such  a  case,  ^    '^• 
must  be  intended  to  mean  what  it  has  plainly  expressed,      — ^ 
and  consequently  there  is  no  room  for  construction.  ^  huhl'  ' 

"  The  result  of  this  legislation  is,  in  my  opinion,  that  Exchequer. 
the  bondholders'  position  as  to  interest  since  the  pass* 
ing  of  20  Vic,  ch  125,  remains  exactly  what  it  was 
after  the  passing  of  16  Vic,  ch.  235,  sec.  7,  to  wit :  they 
cannot  in  law  render  the  government  liable  for  the 
interest.  Nevertheless  it  cannot  be  denied,  as  I  have 
before  said,  that  the  guarantee  and  sureties  which  these 
bondholders  had  on  the  tolls  to  be  levied  on  the  south 
shore  roads  have  virtually  been  taken  away,  and  that 
in  this  respect  this  legislation  has  interfered  with  their 
vested  rights. 

"However  serious  may  be  the  pecuniary  losses  the 
bondholders  will  have  to  sustain  in  consequence  of  this 
legislation,  it  is  quite  out  of  my  power  to  give  them  any 
relief.  The  law  not  being  uncertain,  my  only  duty  is  to 
administer  it  such  as  I  find  it.  This  point  is  so  clear 
that  it  ought  not  to  be  necessary  to  cite  any  authorities, 
but  as  it  will  not  add  much  to  this  already  lengthy 
judgment,  I  will  quote  two  or  three  of  them. 

"'Though  vested  rights  are  divested,  and  acts  which 
were  x>erfectly  lawful  when  done  are  subsequently  made 
unlawful  by  a  statute,  those  who  have  to  interpret  the 
law  must  give  efiect  to  it.  And  they  are  bound  to  do 
this  even  when  they  suspect  or  conjecture  that  the 
language  does  not  faithfully  express  what  was  the  real 
intention  of  the  legislature  when  it  passed  the  act,  or 
would  have  been  its  intention  if  the  specific  case  had 
been  proi>oBed  to  it'  (1). 

"  Sedgwick  (2)  argues  that  the  judiciary  have  no  right 
whatever  to  set  aside,  to  avoid,  or  nullify  a  law  passed 

(1)  Maxwell  (m  Statutesi  p.  5.    (2)  Stat,  and  Coiut.  Law    t  p.  187. 
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1880      in  relation  to  a  subject  within  the  scope  of  legislative 
ThbQuibm  authority  on  the  ground  that  it  conflicts  with  the  notions 
Bkllkau    ^^  natural  right,  abstract  justice,  or  sound  morality. 
— 7-  **  And  Kent  (3) — where  it  is  said  that  if  a  statute  is 

Foumidr.J.        j  .  1        1         •.  i        • 

in  the  contrary  to  natural  equity  or  reason,  or  repugnant,  or  im- 
Exchequer,  possible  to  be  performed,  the  cases  are  understood  to  mean 
that  the  court  is  to  give  them  a  reasonable  construction. 
They  will  not,  out  of  respect  and  duty  to  the  lawgiver, 
presume  that  every  unjust  or  absurd  consequence  was 
within  the  contemplation  of  the  law,  but  if  it  should 
be  too  palpable  to  meet  with  but  one  construction, 
there  is  no  doubt  in  the  English  law  of  the  efficacy  of 
the  statute. 

"  Blackslone — *  If  the  parliament  will  positively  enact 
a  thing  to  be  done  which  is  unreasonable,  I  know 
of  no  power  in  the  ordinary  forms  of  the  constitution 
that  is  vested  with  authority  to  contest  it,  and  the 
examples  usually  alleged  in  support  of  this  sense  of  the 
rule,  do  none  of  them  prove  that  where  the  main  object 
of  a  statute  is  unreasontible,  the  judges  are  at  liberty  to 
reject  it  for  that  reason,  for  that  were  to  assert  the  judi* 
cial  power  above  that  of  the  legislature.' 

'*  For  these  reasons  I  am  forced  to  reject  the  proposi- 
tion propounded  that  the  effect  of  the  legislation  of  20 
Vic.  ch.  125,  was  to  create  an  obligation  on  the  part  of 
the  government  to  pay  any  arrears  of  interest  of  the 
debentures  issued  under  the  authority  of  16  Fic.  ch.  2S6. 

"  In  conclusion,  I  am  of  opinion  that  '  the  Queb€c 
turnpike  trust,*  as  it  was  constituted  at  the  time  of  the 
passing  of  the  act  16  Vic.  ch.  235,  was  a  public  corpora* 
tion  charged  with  the  execution,  in  the  interest  of  ihe 
public,  of  great  works  of  improvement. 

'*  That  the  trustees  of  that  trust,  acting  within  the 
scope  of  their  authority,  did  not  incur  any  ji^i^aal 
liabilities,  but  were  the  agents  of  the  Crown. 

(3)  Vol  4,  p.  247. 
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"That  the  roads,  bridges  and  other  property  put      ^^^ 
under  their  control,  were  not  rested  in  them  as  their  Thb'quebn 
property  and  were  not  liable  to  be  levied  against,  be-  ^^j2eau 
cause  by  the  ordnance  4  Vic,  ch.  17,  they  were  declared   '  — 7- 
to  be  the  property  of  Her  Majesty.  in  the'  ■ 

"That  the  said  trustees  in  issuing,  in  conformity^^^®^^^®**-! 
with  the  provisions  of  the  act  16  Vic.  ch.  235,  deben- 
tures for  the  various  loans  therein  mentioned,  loans 
effected  for  the  purpose  of  ameliorating  j^roperties 
declared  to  be  vested  in  Her  Majesty,  and  the  proceeds 
of  which  were  in  fact  employed  in  said  improvements, 
were  in  law  the  agents  of  the  government  who  thereby 
becoine  liable. 

"  That  independently  of  the  obligation  contracted  as 
above  by  the  trustees,  under  the  special  provisions  con- 
tained in  the  above  acts,  viz. :  4  Vic.  ch.  17,  14  and  16 
Vic.  ch.  115,  and  16  Vic.  ch.  235,  the  government  of 
Canada  can  be  held  liable  for  the  repayment  of  the 
principal  of  the  debentures,  which  amount  is  claimed 
by  the  present  petition. 

"That  the  suppliants  have  suffered  losses  by  the 
alterations  made  in  the  law  by  20  Vic.  ch.  125,  but  that 
the  liability  of  the  government  remains  what  it  was 
and  cannot  be  increased  in  consequence  of  said  altera- 
tions, and  therefore  under  the  section  seven  the  govern- 
ment should  be  declared  free  from  all  liability  as  to 
interest. 

"That  as  the  loans  in  question,  at  the  time  of  the 
passing  of  the  British  North  America  Act,  formed  part 
of  the  liabilities  of  the  late  province  of  Canaday  they 
have  become,  by  virtue  of  the  111th  section  of  said  act, 
a  debt  and  liability  of  the  Dominion  of  Canada. 

"  And  lastly,  that  the  suppliants  are  entitled  to  the 
relief  sought  by  their  petition  of  right,  to  the  amount 
of  principal,  without  interest,  but  with  costs  of  said 
petition.*' 
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1880  A  motion  was  made  on  behalf  of  Her  Majesty  for 

Thb  Qubbk  an  order  calling  upon  the  snppliants  to  show  cause 

Bbllhiu    ^^y  ^  ^^^   *^^*^    should  not   be  granted,   or  a  re- 

hearing  or  a  review  of  the  cause  directed,  or    why 

the  judgment  for  the  suppliants  herein  should  not  be 
set  aside  and  a  judgment  entered  for  Her  Majesty  upon 
the  evidenco  adduced  at  the  trial  upon  the  following 
grounds : — 

1.  Because  it  had  not  been  proved  that  the  late  pro- 
vince of  Canada  was  ever  liable  for  the  amount  awarded 
the  suppliants  by  the  judgment  in  this  cause. 

2.  Because  the  said  judgment  was  based  upon  the 
ground  that  the  trustees  of  the  Quebec  North  Shore 
Turnpike  Trust,  when  issuing  the  debentures,  the 
amount  whereof  is  claimed  by  the  suppliants,  were  act- 
ing as  agents  of  the  government,  and  that  the  said  late 
province  of  Canada  was  then  liable  for  their  acts. 

3.  Because  the  said  trustees  never  were  agents  of  the 
government  of  the  said  late  province  of  Canada. 

4.  Because  the  said  trustees  never  had  any  authority 
to  pledge  the  credit  of  the  said  late  province  of  Canada 
to  the  payment  either  of  the  principal  or  of  the  interest 
of  the  said  debentures. 

5.  Because  the  judgment  rendered  in  this  case  on  the 
24th  December,  1:579,  should  have  dismissed  the  petition 
herein  of  the  suppliants. 

6.  Because  the  said  judgment  was  contrary  to  the 
evidence  adduced. 

The  |[court  rejected  the  motion,  and  thereupon  an 
appeal  was  taken  to  the  Supreme  Court  of  Canada, 

The  case  was  argued  in  the  Supreme  Court  by  Mr. 
Church,  Q.  C,  and  Mr.  Langelier,  Q.  C,  on  behalf  of  the 
crown,  and  by  Mr.  Irvine,  Q.C.,  and  Mr.  Dalton  McCarthy/, 
Q.  C,  on  behalf  of  the  respondents. 

The  arguments,  authorities  and  statutes  relied  upon 
are  fully  reyiewed  in  the  judgments  of  the  court. 


Vol.  yn.]  stjpebmb  couet  op  Canada.  83 

RiTOHIK,  C.  J. :  1881 

So  far  back  as  the  year  1796.  an  act,  S6  Oeo.  8,  ch.  9,  "^^^  J'^""^ 
was  passed  in  the  then  province  of  Lower  Canada  for  Bbllbau. 
making,  repairing  and  altering  the  highways  and 
bridges  within  that  province.  By  this  act  it  was  pro- 
vided that  all  the  King's  highways  and  public  bridges 
should  be  made  and  repaired  and  kept  up  under 
the  directions  of  the  grand  voyer  of  each  and  every 
district  within  the  province,  or  his  deputy:  and 
the  act  provides  that  the  occupiers  of  lands,  whether 
proprietors  or  farmers,  adjoining  the  King's  high- 
ways called  front  roads,  should  make  and  keep 
in  good  repair  the  said  highways  and  ditches  upon 
the  breadth  of  their  said  lands  respectively,  and  also 
the  bridges  which  are  not  declared  by  the  proces 
verbauz  of  the  grand  voyers,  or  their  deputies,  to 
be  such  as  ought  to  be  kept  in  repair  at  the  public 
expense.  The  act  contained  many  provisions  and  regu- 
lations, but  all  were  of  a  purely  local  character,  and 
power  was  given  to  the  justices,  in  their  general  quarter 
sessions  of  the  peace,  to  hear,  examine  and  determine 
matters  and  things  relating  to  proces  verbaux,  that 
should  be  made  in  their  districts ;  the  subject  of  the 
care,  management  and  regulation  of  highways  being 
dealt  with  throughout  the  act  as  matter  of  local  and 
municipal  concern,  the  regulations  as  to  the  cities  and 
parishes  of  Qt^bec  and  Montreal  being  dealt  with  in  a 
different  manner  from  the  districts  under  the  care  of 
the  grand  voyer,  but  still  as  of  a  local  and  municipal 
character.  This  continued  until  the  year  1841,  when 
the  governor  of  Lower  Canada  and  special  council,  the 
then  legislative  authority  of  the  province,  under  stat. 
1  &  2  Vic,  chap.  9,  and  2  .&  8  Vic  ,  chap.  58,  passed  a 
certain  ordinance,  entitled  '*  An  ordinance  to  provide 
for  the  improvement  of  certain  roads  in  the  neighbor- 
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JS81      hood  of  and  leading  to  the  city  of  Quebec  and  to  raise 
ThkOuebn  a  fund  for  that  purpose." 

Bkllka         T^^^t  ordinance  proceeded  to  enact  that  all  powers, 
—7—      authorities,  jurisdiction  and  control  over  or  with  regard 

1     *  to  the  roads  therein  mentioned,  or  any  of  them,  which 

then  vested  in  any  magistrate,  grand  voyer,  overseer  of 
roads,  or  road  surveyor  or  other  road  officer,  by  the 
said  act  passed  in  the  thirty-sixth  year  of  the  reign  of 
His  said  l&te  Majesty  George  the  Third,  hereinbefore 
mentioned,  or  by  any  other  act  or  ordinance  or  law 
whatever,  or  in  any  district  council,  should  cease  and 
determine  from  and  after  the  time  when  the  trustees 
authorized  to  be  named  by  the  said  ordinance  should 
assume  tb^  management,  charge  and  control  of  the  said 
roads ;  ai.d  further,  that  it  should  be  lawful  for  the 
governor  of  the  said  province  of  Lower  Canada,  by 
letters  patent,  under  the  great  seal  ot  the  province,  at 
.ny  time  after  the  passing  of  the  said  ordinapce,  to 
/(ppoint  not  less  than  five  nor  more  than  nine  persons 
to  be  trustees  for  the  purpose  of  opening,  making  and 
keeping  in  repair  the  roads  in  the  said  ordinance  speci- 
fied, and  for  acquiring  property  and  estate,  moveable 
and  immoveable,  which  being  so  acquired,  should  vest 
in  her  Majesty  for  the  public  use  of  the  province. 
Suppliants  allege  in  section  ^3  of  their  petition,  that  by 
16  Vic,  chap.  286,  of  province  of  Cana</a,  the  provisions 
of  this  ordinance  of  1841  were  extended  to  certain  other 
roads,  specifying  them. 

And  by  section  25,  that  the  sum  of  ,£30,000  was 
authorized  to  be  raised  by  way  of  loan,  for  which  loan 
trustees  issued  debentures  in  the  form  prescribed  by 
ordinance  of  1841. 

And  by  section  31,  that  the  debentures  so  issued  bore 
date  between  22nd  March,  1854,  and  1st  December,  1859, 
and  fell  due  between  the  2nd  March,  1869,  and  1st 
December,  1874. 
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And  by  section  32,  that  by  said  16  Vic,  chap.  236,      1^81 
the  provisions  of  the  ordinance  of  1841  were  further  Thb  Qukbi? 
extended  to  certain  enumerated  roads  on   the  south  bj„^b^^j 
shore  of  the  St,  Lawrence.  -  

Section  33,  that  a  further  sum  of  iJ40,000  was  by  the      !  '  ' 

said  last  mentioned  act  authorized  to  be  raised  for  mak- 
ing, etc.,  these  last  mentioned  roads  on  the  south  side, 
and  trustees  were  empowered  to  issue  debentures  in 
the  form  prescribed  by  the  ordinance  of  1841. 

And  by  section  34,  allege  that  debentures  were  issued 
for  ,£40,000,  bearing  date  between  8th  June,  1854,  and 
9th  October,  1858,  and  fell  due  between  8th  June, 
1869,  and  9th  October,  1873. 

Section  45,  suppliants  represent  that  they  are  bond 
Ade  holders  of  debentures  issued  for  loan  of  «£30,000,  to 
the  amount  of  <£9,Y08  =  $38,882  currency ;  and  by 
section  46,  that  they  are  likewise  bond  fide  holders  of 
debentures  issued  for  loan  of  <£40,000,  to  the  amount  of 
JE7,810  =  $81,240  currency. 

And  by  section  47  they  further  allege  that  these 
debentures  having  fallen  due,  no  part  of  principal  has 
been  paid  and  the  whole  remains  due,  together  with 
interest  from  1st  July,  1872. 

And  by  section  4^  suppliants  allege  that  there  was 

« 

never  any  fund 'created  for  the  payment  at  maturity  of 
the  said  bonds  and  debentures,  nor  did  there  exist  at 
any  time  in  the  hands  of  the  said  trustees  (to  wit 
the  trustees  of  the  Quebec  turnpike  roads,  the  Quebec 
north  shore  turnpike  trustees  and  the  Quebec  south 
shore  turnpike  trustees)  any  fund  whatever  for  the  pay- 

• 

ment  of  the  said  bonds  and  debentures,  nor  does  there 
exist  now  in  the  hands  of  the  present  trustees  any  fund 
or  funds  whatever  for  the  payment  of  the  same. 

That  the  said  bonds  and  debentures  were  debts  and 
liabilities  of  the  late  province  of  Canada,  at  the  time 
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1881      "The  British  North  America  Act  1867"  came  into  force 
Thb  Quebn  and  the  dominion  of  Canada  came  into  existence. 

Bbllbau       T^^^i  it  is  enacted  by  "  The  British  North  America  Act 

.  -7-  *  1867,"  as  follows : 

*  *  "  Section  111. — Canada  shall  be  liable  for  the  debts 
and  liabilities  of  each  province  existing  at  the  union : '' 
that  all  debts  and  liabilities  of  the  province  of  Canada 
existing  at  the  union,  v^hether  due  in  connection  with 
the  turnpike  trust,  or  from  any  and  every  other  cause, 
were  thus  imposed  on  her  Majesty's  government  of 
Canada  for  payment,  and  the  imperial  legislation  which 
nullified  the  legal  and  political  existence  of  the  sup- 
pliants' debtor,  the  province  of  Canada,  created  in  their 
favor  a  new  debtor  in  her  Majesty's  government  of 
Canada ;  which  sums,  amounting  to  |70,072,  they  now 
seek  to  recover  in  this  proceeding. 

The  trustees  appointed  under  this  ordinance  were,  in 
my  opinion,  constituted  a  (/t/a^t-municipal  corporation, 
not  to  represent  the  crown  or  the  province,  nor  to  act 
as  agents  for  either,  but  to  discharge  municipal  func- 
tions in  the  improvement  and  care  of  certain  local  roads : 
and  to  enable  them  to  accomplish  this  were  clothed 
with  power  to  raise  money  by  means  of  debentures  on 
a  certain  specified  security,  and  so  to  perform  duties 
which  up  to  the  time  of  their  incorporation  had  been 
discharged  by  the  grand  voyer  with  funds  or  means 
raised  directly  from  the  inhabitants  of  the  districts 
through  which  the  roads  passed ;  and  though  these 
trustees  may  be  consideded  in  the  light  of  a  public  cor- 
poration, it  by  no  means  follows  that  the  holders  of  such 
'  debentures  have  therefore  a  claim  on  the  crown  or  on 
the  general  revenues  of  the  country  for  payment  of 
either  principal  or  interest  on  their  debentures.  Though 
a  public  corporation,  these  trustees  can  act  only  within 
the  scope  of  their  legislative  authority  ;  they  can  bind 
neither  the    crown,  the  legislature,  nor    the    public 
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revenues,  nor  any  person  or  fund  beyond  what  the      1881 
statute  permits.    To  the  contracts,   as  contained  in  the ThbQubkn 
debentures  and  in  the  statutes  authorizing  their  issue,  ^   *' 

must  we  look  to  discover  the  liabilities  created  and  the      

fund  or  means  which  the  legislature  has  provided  for     ^J^^-^* 
meeting  such  liabilities. 

The  question  is  not,  have  these  suppliants  in  a  moral 
or  a  political  point  of  view  a  just  and  equitable  claim 
on  the  province  of  Quebec,  which  should  induce  its 
legislature  to  make  provision  for  indemnifying  them 
for  the  money  advanced,  either  by  imposing  the  whole 
burthen  on  the  whole  province  by  granting  the  money 
from  the  general  revenues  of  the  province,  or  by  author- 
izing a  local  assessment  on  the  inhabitants  of  the  districts 
more  immediately  benefited  by  the  expenditure,  and 
upon  whom  before  the  passing  of  the  ordinance  the  legal 
burthen  and  liability  rested,  for  the  reparation  and  main- 
tenance of  the  roads  passing  through  their  respective  dis- 
tricts, either  on  the  ground  that  the  province  or  a  part  of  it 
has  practically  received  the  benefit  of  the  expenditure 
of  the  money  so  advanced,  or  on  the  ground  that  by 
subsequent  legislation  the  security  on  which  the  loan 
was  made  was  impaired,  or  on  any  other  equitable 
ground  which  in  foro  conscientice  ought  to  induce  the 
legislature  to  protect  or  indemnify  the  suppliants,  if  the 
suppliants  can  make  it  appear  that  any  such  ground 
exists. 

But  the  question  we  have  to  determine  is  simply  and 
purely  a  legal  one.  Did  these  suppliants  advance  their 
money  on  the  credit  of  the  acts,  and  on  the  security  of 
the  tolls  and  means  provided  by  the  acts  under  the 
authority  of  which  the  debentures  were  issued,  and  rely 
on  the  funds  and  means  so  provided  for  their  re-im- 
bursement  ?  or  was  there  in  addition  thereto  a  statutory 
contract  or  obligation  (for  there  certainly  was  no  other 
4tity  when  the  money  was  advanced)  between  the 
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1881      debenture  holders  and  the  crown  or  government  of  the 

Thb  Qubbn  province  of  Quebec,  that  the  government  would  gnar- 

Bbilhau    *^^®®  *^^  sufficiency  and  proper  management  and  dis- 

—7-      tribution  of  the  funds  and  means  provided  by  the  act, 

1      and  m  the  event  of  such  funds  and  means  provmg 

inadequate,  or  by  reason  of  mismanagement  or  derelic- 
tion of  duty  on  the  part  of  the  trustees  insufficient,  that 
the  crown  or  government  would  provide  the  money  to 
make  good  any  such  deficiency  ?  For  the  liability  of 
the  crown  must,  if  the  suppliants*  contention  is  correct, 
be  not  only  a  liability  to  pay  in  the  event  of  the  tolls  and 
revenues  being  themselves  inadequate,  but  also  should 
there  be  a  misapplication  of  the  tolls  and  revenues 
when  collected,  or  a  deficiency  from  a  neglect  to  collect 
the  tolls,  or  a  loss  of  tolls  by  exemptions  from  payment 
of  tolls  contrary  to  express  legislative  provisions,  or 
from  other  reasons ;  because,  in  this  case,  it  appears 
there  was  a  misapplication  of  some  of  the  money  and  a 
neglect  to  enforce  the  payment  of  tolls  by  granting 
exemptions  in  direct  defiance  of  legislation  to  the  con- 
trary, and  neglect  to  collect  from  proprietors  the  amounts 
due  and  payable  as  provided  by  law  ;  for  we  see  that 
while  by  the  ordinance  the  proprietors  are  required  to 
commate  by  means  of  an  annual  sum,  the  book  put  in,  to 
be  used  as  evidence,  states  that  it  does  not  appear  that  this 
provision  has  ever  been  put  into  execution  by  the  trustees. 
And  again,  by  the  23  Vic.  ch.  69,  all  exemptions  are 
abolished,  except  funerals,  but  this  same  book  says  that 
the  trustees  have  not  acted  on  this  statute,  but  have 
always  acted  as  if  this  act  had  not  been  passed.  By 
the  same  book  «£404  appears  to  have  been  misappropri- 
ated by  the  secretary  of  the  trustees,  and  though  judg- 
ment was  obtained  the  book  says  no  execution  was  ever 
issued  or  proceedings  taken  against  his  sureties.  In 
other  words,  then,  did  the  crown  or  government  agree, 
in  the  event  of  the  debentures  not   being  paid  at 
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maturity  by  the  trustees,  to  pay  and  discharge  them  ?      18S1 
Did  the  legislature  pledge  the  crown  or  the  general  Thb  Qubbn 
province  for  the  liquidation  of  these  debentures  ?  Or  did  bbj^^, 
the  legislature  create  a  fund  to  which  alone  the  deben-    .  — :— 
ture  holders  were  to  look  for  payment  of  their  interest      — 1"  * 
and  ultimately  for  the  repayment  of  the  principal  sums 
advanced  ? 

To  ascertain  this  we  must  in  the  first  instance  look  to 
1  and  2  Vic.  ch.  9,  and  2  and  3  Vic.  ch  53,  for  the 
authority  of  the  Q-ovemor  in  Council,  and  to  the  ordin- 
ance of  4  Vic.  ch.  17.  By  these  acts  it  is  provided,  in  1 
and  2  Vic.  ch.  9,  section  3,  that  it  shall  not  be  lawful 
by  any  such  law  or  ordinance  to  impose  any  tax,  duty, 
rate  or  impost,  save  only  in  so  far  as  any  tax,  duty,  rate 
or  impost  which  at  the  passing  of  this  act  is  payable 
within  the  province  may  be  thereby  continued. 

By  section  8  of  the  2  and  3  Vic.  ch.  58,  so  much  of 
the  1  and  2  Vic.  ch.  9  as  provides  that  it  shall  not  be 
lawful  by  any  such  law  dOr  ordinance  as  therein  men- 
tioned to  impose  any  tax,  duty,  rate  or  impost,  save  only 
in  so  far  as  any  tax,  duty,  rate  or  impost  which  at  the 
passing  of  that  act  was  payable  within  the  said  pro- 
vince of  Lower  Canada^  or  might  be  continued,  shall  be 
and  the  same  is  hereby  repealed :  Provided  always,  that 
it  shall  not  be  lawful  for  the  said  governor,  with  such 
advice  and  consent  as  aforesaid,  to  make  any  law  or 
ordinance  imposing  or  authorizing  the  imposition  of 
any  new  tax,  duty,  rate  or  impost,  except  for  carrying 
into  effect  local  improvements  within  the  said  province 
of  Lower  Canada,  or  any  district  or  other  local  division 
thereof,  or  for  the  establishment  or  maintenance  of 
police  or  other  objects  of  municipal  government  within 
any  city,  or  town,  or  district,  or  other  local  division  of 
the  said  province ;  provided  also,  that  in  every  law  or 
ordinance  imposing  or  authorizing  the  imposition  of 
any  such  new  tax,  duty,  rate  or  impost,  provision  shal} 


90  SUPBBMB  OOUBT  OP  CANADA:    [VOL.  VII. 

1881      be  made  for  the  levying,  receipt  and  appropriation 

Thb'quben  thereof  by  such  person  or  persons  as  shall  be  thereby 

Bbll*  au    ^PP^i^t®^  ^^  designated  for  that  purpose,  but  that  no 

_—      such  new  tax,  rate,  duty  or  impost  shall  be  levied  by,  or 

1  *  'made  payable  to  the  receiver-general,  or  any    other 

public  officer  employed  in  the  receipt  of  Her  Majesty's 
ordinary  revenue  in  the  said  province,  nor  shall  any 
such  law  or  ordinance  as  aforesaid  provide  for  the 
appropriation  of  any  such  new  tax,  duty,  rate  or  impost 
by  the  said  governor,  either  with  or  without  the  advice 
of  the  executive  council  of  the  said  province,  or  by  the 
commissioners  of  Her  Majesty's  treasury,  or  by  any 
other  officer  of  the  crown  employed  in  the  receipt  of 
Her  Majesty's  ordinary  revenue. 

Here,  then,  we  have  the  governor  and  council  strictly 
limited  to  the  imi)08ition  of  charges  for  local  and  muni- 
cipal purposes. 

By  the  ordinance  4  Ftc,  ch.  17,  the  governor  was,  as 
has  been  stated,  authorized  by  letters  patent  to  appoint 
not  less  than  five  nor  more  than  nine  persons,  who,  and 
their  successors,  should  be  trustees  for  the  purpose  of 
making  and  keeping  in  repair  the  roads  thereinafter 
specified. 

Section  3  provides  that  these  trustees  might  sue  and 
be  sued  by  a  certain  name  and  take  and  hold  property 
and  estate. 

By  section  9  the  roads  to  and  over  which  the  pro- 
visions of  the  ordinance  and  the  powers  of  the  trustees 
should  extend  are  specified. 

Section  10  provides  for  the  trustees  exacting  and 
receiving  tolls.  Sections  13,  15  and  16  provide  for 
certain  exemptions  from  payment  of  tolls,  and  author- 
ize trustees  to  commute. 

Section  17  authorizes  tolls  to  be  let  by  auction. 

Section  18  provides  that  the  roads  are  to  be  under 
the  exclusive  coi^trol  of  the  trustees ;  and  the  powerq 
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of  grand  voyer,  magistrates  and  road  officers  to  cease,  ^^^ 
and  that  the  tolls  shall   be  applied  exclusively  to  the  Thb  Qubbit 

purposes  of  the  ordinance.  Bkllbau. 

By  section  19,  parties  bound  by  law  to  perform  any  .  — 7- 

labor  on  any  of  the  said  roads  must  commute  by  pay-  1 

ment  of  an  annual  sum,  with  a  proviso  lor  compelling 
commutation ;  and  then  we  have  section  21,  authorizing 
the  trustees  to  raise  money  by  loan.  That  section  is  in 
these  words : — 

And  be  it  further  ordained,  etc.,  that  it  shall  be  lawful  for  the  said 
trusteesi  as  soon  after  the  passing  of  this  ordinance  as  may  be  expedi- 
ent, to  raise  by  way  of  loan,  on  the  credit  and  security  of  the  tolls 
hereby  authorized  to  be  imposed,  and  of  other  monies  which  may 
come  into  the  possession  and  be  at  the  disposal  of  the  said  trustees 
under  and  by  viitue  of  this  ordinance,  and  not  to  be  paid  out  of  or 
be  chargeable  against  the  general  revenue  of  this  province,  any  sum 
or  sums  of  money  not  exceeding  in  the  whole  twenty-five  thousand 
pounds  currency ;  and  out  of  the  monies  so  raised,  as  well  as  out  of 
the  monies  which  shall  come  into  their  hands,  and  which  are  not 
hereby  directed  to  be  applied  solely  to  one  special  purpose,  it  shall 
be  lawful  for  the  said  trustees  to  defray  any  expenses  they  are 
authorized  to  incur  for  the  purposes  of  this  ordinance. 

And  next  sections  22  and  23  provide  for  the  issue  of 
debentures  in  these  words  : — 

Section  22. — And  be  it  further  ordained,  etc.,  that  it  shall  be  lawful 
for  the  said  trustees  to  cause  to  be  made  out  for  such  sum  or  sums 
of  money  as  they  may  raise  by  loan  as  aforesaid,  debentures  in  the 
form  contained  in  the  schedule  A.,  to  this  ordinance  annexed, 
redeemable  at  such  time  or  times  (subject  to  the  provisions  herein 
made)  as  the  said  trustees  shall  think  most  safe  and  convenient ; 
which  said  del>entures  shall  be  siirned  in  the  manner  above  provided 
for  in  Uie  wiitten  acts  relating  to  the  said  trust  and  shall  be  transfer- 
able by  delivery. 

Section  23— And  be  it  further  ordained,  etc.,  that  such  debentures 
shall  respectively  bear  interest  at  the  rate  therein  m  ntionoi ;  and 
such  interest  shall  be  made  payable  f  emi-annually,  and  may,  at  the 
discretion  of  the  trustees,  and  with  the  express  approval  and  sanc- 
tion of  the  governor  of  this  province,  and  not  otherwise,  exceed  the 
rate  of  six  per  centum  per  annum,  any  law  to  the  contrary  notwith- 
standing, and  shall  be  the  lowest  rate  at  which  the  said  sum  or  suiris 
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1881       to  be  loaned  on  any  suoh  debentures,  shall  be  offered  or  can  be 
TflaOunir  ®^^*^^®^  ^7  ^^®  ^^  trustees  j  such  Interest  to  be  paid  out  of  the 
9,         tolls  upon  the  said  roads,  or  out  of  any  other  monies  at  the  disposal 
Bbllhau.    of  the  trustees  for  the  purposes  of  thb  ordinance. 

Ritchie,C.T.     The  form  given  of  the  debenture  is  as  follows  : — 

*""^  Certificate  No.        .  j 

Currency.  )     Qubbi^o,  18     . 

Certificate  No.       .        We  certify,  that  under  the  authority  of  the 

Currency  provincial  ordinance  of  Lower  Canada,  passed 

in  the  fourth  year  of  Her  Miyesty's  reign,  and 

Interest  at    per  cent,  intituled  "  An  ordinance  to  provide  for  the  im- 

1 8        .  pro  vemen  t  of  certain  roads  in  the  neighborhood 

of  and  leading  to  the  city  of  Quebec,  and  to 

Interest  on  this  cer-  raise  a  fund  for  that  purpose/'  there  has  been 

tificate  paid         borrowed  and  received  fiom  the 

sum  of  pounds  currency,  bearing  interest 
Jan.  18  Receipt  No.  •  from  the  date  hereof  at  the  rate  of  per  cent. 
July  per  annum,  payable  half-yearly  on  the 

Jan.  18  day  of  and  on  the  day  of 

July  which  sum  is  re-imbursable  to  the  said 

Jan.  1 8  or  bearer  hereof  on  the  day  of 

July  in  the  manner  provided  for  by  the  provincial 

Jan.  18  ordinance  aforesaid. 

July  Registered  by    \ 

Jan.  18  ^Trustees. 

It  is  difficult  to  understand  how  any  lender  or  holder 
of  debentures  issued  under  the  authority  of  this  ordi- 
nance could  be  in  any  doubt  as  to  the  credit  and  security 
on  which  he  loaned  his  money,  or  as  to  the  fund  to 
which  he  was  to  look  for  re-imbursement  of  principal 
and  interest ;  still  less  could  he  have  any  doubt  that  he 
was  not  to  be  paid  out  of,  or  that  his  loan  was  not  to 
be  chargeable  against,  the  general  revenues  of  the 
province,  but  that  his  money  was  to  be  re-imbursable 
to  him,  or  to  the  bearer  of  his  debentures,  in  the  manner 
provided  for  by  the  said  ordinance ;  and  these  provisions 
but  carry  out  the  intention  of  the  legislature  as  expressed 
in  the  preamble,  which  recites  that : 

Whereas  the  state  of  the  roads  hereinafter  mentioned,  in  tU9 
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neighborhood  of  and  leading  to  the  city  of  Quebec  is  such  as  to  render  1881 
tlieir  improvement  an  object  of  immediate  and  urgent  necessity,  and  «  "^^^ 
it  is  therefore  expedient  to  provide  means  for  effecting  such  im-  9. 

provement,  and  to  create  a  fund  for  defraying  the  expense  thereof  Bellkau. 
and  the  expenses  necessary  for  keeping  the  said  roads  in  permanent  Ritc-^c.J. 
repair.  __ 

And  sections  26  and  27  seem  to  me  to  show  very 
conclusively  that  the  province  was  in  no  way  involved 
in  the  transaction  either  as  the  principal,  or  as  a  surety, 
or  guarantor,  but  that  the  legislature  deals  with  the 
province  as  it  would  with  an  outsider  wholly  uncon- 
nected with  the  trustees,  and  in  a  manner  wholly 
inconsistent  with  the  relation  of  principal  and  agent 
which  it  is  now  put  forward  existed  bet  ween  the  province 
and  the  trustees,  wholly  inconsistent  with  the  idea  of 
the  government  of  the  province  being  the  borrower  and 
liable  for  the  repayment  of  the  debentures.  The 
sections  are  as  follows  : 

Section  26. — And  be  it  further  ordained  and  enacted;  that  it  shall 
be  lawful  for  the  governor  for  the  time  being,  if  he  shall  deem  it  ex- 
pedienti  at  any  time  within  three  years  from  the  passing  of  this  ordi- 
nance,  and  not  afterwards,  to  purchase  for  the  public  uses  of  this 
province,  and  from  the  said  trustees,  debentures  to  an  amount  not 
exceeding  ten  thousand  pounds  currency,  and  by  warrant  under  his 
hand  to  authorize  the  receiver-general  to  pay  to  the  said  trustees, 
out  of  any  unappropriated  public  monies  in  his  hands,  the  sum 
secured  by  such  debentures;  the  interest  and  principal  of  and  on 
which  shall  be  paid  to  the  receiver-general  by  the  said  trustees,  in 
the  same  manner  and  under  the  same  provisions  as  are  provided 
with  regard  to  such  payments  to  any  lawful  holder  of  such  debentures, 
and  being  so  paid,  shaU  remain  in  the  hands  of  the  receiver- 
general,  at  the  disposal  of  the  legi<slativo  authority  of  the  province 
for  the  time  being. 

Section  27  — And  be  it  further  ordained,  Ac,  that  if  at  any  time  it 
shall  happen  that  the  monies  then  in  the  hands  of  the  said  trustees 
shall  be  msufficient  to  enable  the  trustees  to  make  any  payment 
required  or  authorized  to  be  made  by  this  ordinance,  all  arrears  of 
interest  due  on  any  debentures  issued  under  the  authority  of  this 
ordinaDce  shaU  be  paid  by  the  said  trustees  before  any  part  of  the 
principal  sum  then  due  upon  and  secured  by  any  such  debenture 
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1881       shall  be  so  paid ;  and  if  the  deficiency  be  such  that  the  fdnds  then 

^^^       at  the  disposal  of  the  trustees  shall  not  be  sufiBcient  to  pay  such 

0^         arrears  of  interest,  it  shall  then  be  lawful  for  the  governor  for  the 

Bblleau.    time  being,  by  warrant  under  his  hand,  to  authorise  the  receiver- 

^'^T'^r  T  S^'^^'*^^  ^  advance  to  the  said  trustees,  out  of  any  unappropriated 

'  *  '  monies  in  his  hands,  such  sum  of  money  as  may,  with  the  funds  then 

at  the  disposal  of  the  trustees,  etc.,  be  sufficient  to  pay  such  arrears 

of  interest  as  aforesaid,  and  the  amount  so  advanced  shall  be  repaid 

by  the  said  trustees  to  the  receiver-general  out  of  the  sums  to  be 

commuted,  levied  and  collected  as  aforesaid,  and  being  so  repaid, 

shall  remain  in  the  hands  of  the  receiver-geneial  at  the  disposal  of 

the  legislative  authority  of  the  province. 

And  sections  25  and  28  likewise  show,  I  think,  that 
the  redemption  of  the  debentures  was  to  be  by  the 
trustees  from  the  funds  collected  by  them,  and  not  by 
the  government,  nor  from  the  provincial  revenues. 

These  sections  are  as  follows : 

Section  25. — And  be  it  further  ordained,  etc.,  that  nothing  herein 
contained  shall  prevent  the  said  trustees  from  voluntarily  redeeming 
any  debentures,  with  the  consent  of  the  lawful  holder  thereof,  at 
any  time  before  such  debentures  shall  be  made  redeemable,  if  the 
state  of  the  funds  of  the  said  trustees  shall  be  such  as  to  warrant 
such  redemption,  and  if  the  said  trustees  shall  obtain  the  approval 
of  t}ie  governor  to  such  redemption. 

Section  28. — And  be  it  further  ordained,  etc.,  that  over  and  above 
the  sums  which  the  said  trustees  are  authorized  by  the  preceding 
sections  of  this  ordinance  to  raise  by  way  of  loan,  it  shall  be  lawful 
for  the  said  trustees  at  any  time,  and  as  often  as  occasion  may 
require,  to  raise  in  like  manner  such  further  sum  or  sums  as  may  be 
necessary  to  enable  them  to  pay  off  the  principal  of  any  loan  which 
they  have  bound  themselves  to  repay  at  any  certain  time,  and  which 
the  funds  in  their  hands,  or  which  will  probably  be  in  their  hands, 
at  such  time  and  applicable  to  such  repayment,  shall  appear  insuffi- 
cient to  enable  them  to  repay  :  Provided  always,  that  any  sum  or 
sums  raised  under  the  authority  of  this  section  shall  be  applied 
.  solely  to  the  purpose  herein  mentioned ;  that  no  such  sum  shall  be 
borrowed  without  the  approval  of  the  governor  of  this  province,  and 
that  the  whole  sum  due  by  the  said  trustees  under  the  debentures 
then  unredeemed  and  issued  under  the  authority  of  this  ordinance 
shall  in  no  case  exceed  thirty-five  thousand  pounds  currency ;  and 
all  the  provisions  of  this  ordinance  touching  the  terms  on  which  any 
shall  be  borrowed  under  the  authority  thereof  by  the  truitees,  the 
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rate  of  iDterest  payable  thereon,  the  payment  of  such  intereat,  the       1881 
advance  by  the  receirer-general  of  the  sums  necessary  to  enable  the  -,   ^^^^  .„ 
trustees  to  pay  such  interest,  and  the  repayment  of  the  sum  tao  ad-  ^, 

yancedy  shall  be  extended  to  any  sum  or  sums  borrowed  imder  the   Bbixbau. 
authority  of  this  section.  RitchieC  J 

I  think  nothing  can  bo  much  more  apparent  than  that 
the  money  to  be  raised  under  this  ordinance  was  to  be 
solely  on  the  credit  and  security  of  the  tolls  and  monies 
which  might  come  into  the  possession  and  be  at  the 
disi)0sal  of  the  trustees  by  virtue  of  the  ordinance,  and 
not  to  be  repaid  out  of  or  chargeable  against  the  generaA 
revenue  of  the  province,  that  the  government  was  not 
authorized  by  the  said  ordinance  to,  and  could  not  by 
virtue  thereof,  legally  raise  a  loan  on  the  faith  and 
credit  of  the  government  or  province,  nor  to  pledge  in 
any  way  the  public  funds  or  property  of  the  province 
for  the  repayment  of  any  debentures  issued  thereunder. 

If  the  language  of  these  enactments  does  not  establish 
this,  I  am  at  a  loss  to  conceive  language  that  could 
make  it  very  much  more  clear.  Looking,  then,  first  at 
the  ordinance,  I  think  it  is  abundantly  clear  that  the 
governor  and  council  did  not  thereby  intend  to  relieve 
the  locality  from  the  burthen  of  repairing  and  keeping 
in  order  the  roads  mentioned  therein,  or  to  cast  the 
obligation  on  the  province  at  large,  but  adopting  the 
turnpike  principle  in  operation  in  the  mother  country 
as  affording  the  means  of  raising  money  for  the  improve- 
ment of  the  roads,  as  well  as  the  permanent  mainten- 
ance, simply  transferred  the  management  of  the  roads 
from  the  grand  voyer  to  the  trustees ;  and  instead  of 
continuing  the  system  by  which  the  proprietors  of  lands 
through  which  the  roads  passed  were  bound  to  keep 
them  in  repair,  created  a  fund  by  imposing  tolls  on 
those  who  should  use  the  roads  and  by  commutation 
money  to  be  payable  by  those  who  up  to  that  time 
were  obliged  by  law  to  repair  or  keep  the  roads  in 
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1881      order,  and  so  on  the  credit  of  those  tolls  and  commnta- 

Thi  Qcbbn  tion  moneys,  to  borrow  for  the  purposes  of  the  ordin- 

Bbllbau.  *^^  ^^^   rooneys    thereby    authorized,    taking    care, 

-^*      however,  from  abundant  caution,  to  declare  that  any 

1    'money  so  borrowed  was  not  to  be  payable  out  of  the 

general  revenues  of  the  province,  no  doubt  to  prevent 
the  possibility  of  any  inference  being  drawn  from  the  re- 
ceiver-general being  permitted  to  advance  by  way  of  loan 
to  the  trustees  to  pay  interest,  that  the  government  were 
to  be  in  any  way  liable  or  responsible  for  the  principal ; 
and  that,  so  far  as  the  borrowing  and  obtaining  money 
was  concerned,  I  think  this  ordinance  was  suggested 
by  and  based  on  the  principles  of  the  English  turnpike 
acts.  In  England  the  trustees  or  commissioners  were 
authorized  to  borrow  on  the  credit  of  the  tolls,  and  to 
mortgage  the  tolls  as  security  to  persons  advancing 
the  money,  and  the  trustees  pursuing  the  form  of 
security  prescribed  by  the  statutes,  were  exonerated 
from  personal  liability,  and  the  lenders  left  to  the 
security  of  the  tolls  for  their  re-imbursement,  a  security 
of  which,  numerous  cases  on  the  books  show,  capitalists 
have  constantly  availed  themselves.  (See  89  Oto.  4, 
c.  126,  sec.  81 ;  5  Oeo,  4,  c.  92,  sec.  61 ;  7  and  8  Oeo.  4, 
c.  2i.) 

Though  from  many  cases  to  be  found  in  the  £nglish 
books  it  is  abundantly  evident  that  frequently  the 
revenues  of  turnpike  roads  have  not  only  been  unequal 
to  the  payment  of  the  monies  due  on  mortgage  of  the 
tolls,  but  also  unequal  to  the  maintenance  of  the  roads, 
it  has  never,  that  I  can  discover,  been  contended 
that  this  cast  on  the  government  a  duty  to  pay  the  one 
or  repair  the  other ;  but  to  meet  such  cases  without 
going  into  the  particular  legislation  on  the  subject,  it 
may  be  said  generally,  either  the  common  law  duty  of 
repairing  the  roads  has  been  invoked,  or  legislative 
provisions  have  been  made,  whereby,  by  aiMMiMat, 
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deficiencies  have  been  made  up,  or  f Sailing  the  security      l^^l 
of  the  tolls  or  revenues,  toll  mortgagees  have  been  com-  Thb  Quebn 
pelled  to  sustain  the  loss  of  a  bad  investment.  BklLau. 

The  cases  of  the  Queen  v.  While  (1)  and  Jleg.  v.  Trus-    .  — 7- 

tees  South  Shields  Tuinpike  Road  (2),  and  Reg.  v.  Hutch'      1 

inson  (3)  afford  illustrations  of  the  course  of  legislation 
in  England  when  tolls  were  not  of  themselves  sufficient 
to  defray  both  the  expenses  of  keeping  the  road  in 
repair,  and  that  of  paying  interest  and  principal  on 
monies  due  and  owing  on  the  credit  of  the  Act,  the 
legislative  remedy  being  by  assessment,  or  from  local 
funds.  I  think  the  legislature,  acted  on  the  principle, 
right  or  wrong,  that  the  roads  and  the  traffic  over  them 
afforded  ample  security  lor  any  money  borrowed  neces- 
saiy  for  their  improvement  and  maintenance,  and  that 
capitalists  would  be  found  ready  and  willing  to  ad- 
vance, as  in  England,  the  necessary  means  on  the 
security  of  the  tolls  and  the  means  provided  by  the 
Act. 

It  has  been  urged  that  in  England  the  turnpike  cor- 
porations are  generally  private  companies,  while  here 
the  trustees  are  acting  not  for  their  own  private  ad- 
vantage but  for  the  benefit  of  the  pixblic,  and  therefore 
there  is  no  analogy,  but  this  does  not,  in  my  opinion, 
in  the  least  affect  the  principle  on  which  the  money  in 
both  cases  is  to  be  raised,  viz.,  on  the  security  of  the 
tolls  and  revenues  of  the  roads,  because  there  as  well 
as  here  the  turnpikes  were  public  highways  and  the 
public  there  derived  as  much  benefit  from  the  expen- 
diture of  the  money  loaned  as  here. 

A  good  deal  of  stress  has  been  laid  on  sections  29  and 
87,  as  indicating  that  the  improving,  care  and  main- 
tenance of  the  roads  under  this  ordinance  was  a  public 

(i)  4  Q.  B.  101.  (2)  3  El.  k  B.  599. 

(3)  28  L.  <&  E.  282. 
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1^80      work  belonging  to  the  province.    The  ejections  are 
Thk  Qubbs  these : 

^*  Section  29 -And  be  it  further  ordained,  &c.,  that  the  due  appli- 

^.^   '    cation  of  all  public  monies  whereof  the  expenditure  or  receipt  is 

RitchieyC J.  authorized  by  the  preceding  eections,  shall  be  accounted  for  to  Her 

""-^       Majesty,  her  heirs  and  successor^;  through  the  Lords  CommiBsioners 

of  Her  Miyesty's  treasury,  for  the  time  being,  in  such  manner  and 

form  as  Her  Majesty,  her  heirs  and  successors,  ^hall  be  pleased  to 

direct. 

Section  37.  And  be  it  further  ordained  and  enacted  that  the  said 
trustees  i»hall  lay  detailed  accounts  of  all  monies  by  them  received 
and  expended  under  the  authority  of  this  ordinance  supported  by 
proper  vouchers,  and  also  detailed  reports  of  all  their  doings  and 
proceedings  under  the  said  authority,  l)efore  puch  officer,  at  such 
times,  and  in  such  manner  and  form,  and  shall  publish  the  same 
in  such  way,  at  the  expense  of  the  said  trustees,  as  the  governor 
shall  be  pleased  to  direct 

But  this  is  no  more  than  was  required  by  the  86  Greo, 
8,*cap.  9,  which  enacts  that  all  the  King's  highways 
and  public  bridges  shall  be  made,  repaired  and  kept 
up  under  the  direction  of  the  grand  voyeroi  each  and 
every  district  within  the  province,  and  which  we  have 
seen  is  an  enactment  containing  provisions  of  a  purely 
local  and  municipal  character,  and  which  imposes  no 
burdens  or  liabilities  whatever  on  the  crown  or  govern- 
ment of  the  province.  By  section  74  it  is  enacted  in 
these  words : 

And  all  monies  arising  by  virtue  of  this  act  are  hereby  granted  to 
His  Majesty  for  the  purposes  hereinbefore  mentioned,  and  the  due 
application  thereof  accordingly  (that  is  to  say,  to  the  repairs  of  the 
highways  and  bridges)  shall  be  accounted  for  to  His  Majesty  through 
the  commissioners  of  His  Miyesty's  treasury  for  the  time  being,  in 
Buch  manner  and  form  as  His  Majesty,  his  heir^  and  succesBors,  shall 
direct. 

These  provisions,  then,  29  and  87  of  the  ordinance, 
were  obviously  not  intended  to,  and  did  not,  any  more 
than  the  similar  sections  in  the  86  Geo,  3,  impose  any 
pecuniary  liability  on  the  crown,  or  establish  any  con- 
tract between  the  crown  and  the  debenture  holders,  or 


VOL.  V1I.J    SOPKBME  COUET  OP  CANADA.  99 

to  take  the  turnpikes  out  of  the  category  of  municipal      1^81 
institutions,  but  they  were,  in  my  opinion,  for  the  Thb^Quben 
protection  of  the  public  interested  in  the  proper  ex-  3,^3.^ 
penditure  of  the  money  on  the  roads,  and  also  for  the   .  —7-^ 

security  of  the  debenture  holders  to  ensure,  by  a  direct      1  * 

accountability  to  a  proper  authority,  the  faithful  dis- 
charge by  the  trustees  of  their  financial  duties  to  the 
public  and  to  the  debenture  holders. 

Then,  again,  it  has  been  urged  that,  as  the  property 
was  vested  in  the  crown  by  the  ordinance,  that  created 
a  contract,  obligation,  or  duty  to  repay  money  borrowed, 
to  be  expended  in  acquiring  or  maintaining  such  pro- 
perty. Vesting  the  property  in  the  crown  was  doubt- 
less to  indicate  that  the  character  of  public  highways 
was  to  be  preserved.  It  is  said  in  Regina  v.  Lordi- 
mere  (1)  *'  arguendo  "  that  "  in  many  of  the  local  turn- 
pike acts  there  is  an  express  enactment  that  the  roads, 
when  made,  shall  be  a  public  highway  ;  "  there  was 
such  a  clause  in  the  act  in  Rex  v.  Nether  ton  (2;. 

But  with  whatever  intent  this  was  done,  this  of  itself 
could  create  no  liability  to  repay  the  sums  loaned  to 
these  trustees,  the  ordinance  and  the  debentures  issued 
under  its  authority  constituted  the  contract  between 
the  trustees  and  the  lenders  outside  of  which  neither 
party  as  against  the  other,  or  as  against  any  third  party 
party,  governmental  or  other,  had,  in  my  opinion,  any 
claim. 

Let  US  now  examine  the  16  Fic,  ch.  235,  which 
was  passed  by  the  legislature  established  under  the 
3  and  4  Fic,  ch.  85,  an  act  to  re-unite  the  provinces 
of  Upper  and  Lower  Canada  and  for  the  government  of 
.  Canada^  and  by  authority  of  which  the  debentures  now 
in  question  were  issued,  to  ascertain  whether  they  were 
placed  on  any  other  or  different  footing  than  those 
issued  under  the  authority  of  the  ordinance ;  to  agcer 

(1)  15  Q.  B.  692.  (2)  8  B.  <fe  Aid.  180. 

7i  » 
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1881      tain  this  it  will  be  only  nec^isary  to  refer  to  those 
The  Qukkn  sections  having  reference  to  the  raising  money  by  loan 
Bbllbau    ^^^  *^®  purposes  of  the  act.    Section  7  provides  that : 

— -.  In  or<ler  to  the  making  and  completion  of  the  several  x*oads  de- 

Ritchie^CKJ .  scribed  and  mentioned  in  the  act  passed  during  the  last  session 
of  provincial  parliament  (14  and  15  Vic.  ch.  132)  and  also  to  the 
improving  and  macadamizing  of  tlie  roads  hereinbefore  men- 
iioned,  and  the  making  of  the  various  improvements  hereinabove 
mention  Oil,  it  shall  bo  lawful  lor  the  said  turnpike  trustees  to 
raise  by  loan,  a  sum  not  exceeding  £30,000  currency,  and  this 
loan,  the  debentures  which  shall  be  issued  to  effect  the  same, 
and  all  otl^er  matters  having  reference  to  the  said  loan,  shall  be 
subject  to  the  provisions  of  the  ordinance  al)Ove  cited  with  respect 
to  the  loan  authorized  under  it :  Provided  nevertheless,  that  the 
rat^  of  interest  to  be  taken  under  this  act  shall  in  no  case  exceed  the 
rate  of  6  jicr  centiun,  and  no  moneys  shall  be  advanced  out  of  the 
l)rovincial  funds  for  the  payment  of  the  said  interest,  and  all  the 
debentures  which  shall  be  issued  under  this  act,  so  far  as  relates  to 
the  interest  payable  thereupon,  shall  have  a  i)rivilege  of  priority  of 
lien  upon  the  tolls  and  other  monies  which  shall  come  into  the 
possession  and  shall  be  at  the  disposal  of  the  said  trustees,  in  pre- 
ference to  the  interest  payable  upon  all  debentures  which  shall  have 
been  issued  under  the  provincial  guarantee,  and  also  to  all  other 
claims  for  the  reimbursement  of  any  sums  of  money  advanced  or  to 
be  advanced  to  the  said  trustees  by  the  receiver-general  of  this  pro- 
vince, and  the  said  debentures  as  respects  the  payment  of  the 
principal  and  interest  thereof,  shall  rank  after  those  issued  under 
the  act  passed  during  the  last  session  of  the  i)arliament  of  the  pro- 
vince, and  hereinbefore  cited. 

And  be  it  enacted  :  That  for  the  completion  of  the  roads,  bridges 
and  improvements  mentioned  in  the  two  next  preceding  sections, 
it  shall  be  lawful  for  the  said  trustees  to  issue  debentures  to  the 
amount  of  forty  thousand  pounds  currency,  which  tlebcntures  shall 
bo  wholly  subject  to  the  provisions  of  the  ordinance  hereinbefore 
cited,  shall  take  precedence  of  those  issued  under  the  provincial 
guarantee!  and  of  the  claim  of  the  government,  to  be  repaid  out  of 
the  revenues  of  the  said  toU-gateSi  and  shall  take  order  and  prece- 
dence and  rank  currently  with  those  to  be  issued  by  and  under  the 
seventh  section  of  this  act. 

Here  we  see  that  this  act,  so  far  as  relates  to  the  bor- 
rowing powers  of  the  trustees,  embodies  the  provisions 
of  the  ordinance  and  makes  the  debentures   issued 
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expressly  subject  to  the  provisions  of  the  ordinance,      1881 
except  that  while  in  the  ordinance  permission  wasTHBQuiBir 
given  the  government  to  advance  by  way  of  loan  to  «    *• 

the  trustees,  to  aid  them  in  paying  interest,  in  this  act      

it  is  declared  that  no  money  shall  be  advanced  out  of  ^'     * 

the  provincial  funds  for  the  payment  of  interest. 

I  do  not  think  it  at  all  necessary  to  inquire  what 
debentures  were  here  referred  to  as  having  been  issued 
under  the  provincial  guarantee,  because,  assuming  the 
provincial  guarantee  to  have  been  given  to  debentures 
theretofore  issued,  that  guarantee  would  not  attach  to 
the  debentures  now  in  question  without  express  legis- 
lative authority,  and  the  fact  that  this  act  expressly 
takes  away  the  right  of  the  government  to  advance  on 
account  of  interest,  and  gives  these  debentures  priority 
over  debentures  issued  under  a  provincial  guarantee, 
and  so  clearly  distinguishes  between  those  issued  under 
this  act  without  a  provincial  guarantee  and  those  that 
may  have  been  issued  under  a  provincial  guarantee, 
without  even  referring  to  the  clause  of  the  ordinance 
declaring  that  the  debentures  shall  not  be  payable  out 
of  the  general  revenues,  shows  as  strongly  as  very  well 
can  be,  that  the  legislature  never  intended  that  the 
crown  or  general  revenues  were  to  become  liable  for 
the  repayment  of  these  debentures.  Thus  we  find  that 
by  the  16  Vic,  ch.  285,  the  loans  authorized  by  that 
act  and  the  debentures  which  shall  be  issued  to  effect 
the  same,  and  all  having  reference  to  such  loan,  shall 
be  subject  to  the  provisions  of  the  ordinance,  except 
that  the  permissive  authority  to  advance  on  account  of 
interest  is  expressly  taken  away,  "  no  monies  shall  be 
advanced  out  of  the  provincial  funds  for  the  payment 
of  the  said  interest "  ;  but  so  far  as  relates  to  the  interest, 
the  debentures  are  to  have  a  privilege  of  priority  of  lien 
upon  the  tolls,  in  preference  to  the  interest  payable  oijl 
debentures  issued  under  the  provincial  guarantee  and 
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1881      other  claims  for  reimbursement  of  any  sums  advanced 

Thb  Qubbn  to  the  trustees  by  the  receiver-general.     As  we  have 

Bbilbau.  seen,  the  4   Fie,  ch.   17   having  allowed  the  receiver- 

•~*^  »  general  to  advance  out  of  the  provincial  funds  monev 

Ritohie,CJ.f  r  •    X        4-  'A'  x   ^u  x- 

to  pay  arrears  oi  interest,   providing  at  the  same  time 

for  its  repayment  by  the  trustees,  as  subsequent  acts 
were  passed,  and  loans  and  debentures  made,  subject  to 
the  provisions  of  the  4  Vic ,  ch.  17,  we  find  that  this 
assistance  from  the  provincial  funds  is  not  to  apply,  and 
therefore  12  Vic.  ch.  116,  14  and  15  Vic,  ch.  13*2,  and 
the  act  under  consideration,  16  Vic,  ch.  285,  all  provide 
that  "  no  money  shall  be  advanced  out  of  the  provincial 
funds  for  the  payment  of  the  said  interest."  It  is  asked, 
why  was  there  no  provision  that  no  money  should  be 
advanced  to  pay  the  capital  ?  The  answer  seems  very 
obvious :  for  the  very  good  reason  that  in  the  4  Vic.  the 
loan  is  made  on  the  credit  and  payable  out  of  the  funds 
of  the  roads,  and  there  is  not  one  word  authorizing  the 
advance  of  a  cent  from  the  provincial  funds  on  account 
of  the  principal,  nor  is  there  one  word  in  that  statute 
directly  or  indirectly  implying  a  liability  on  the  part  of 
the  crown  or  government  to  pay  the  principal  or  any 
portion  of  it.  The  ordinance  which  governs  this  loan 
expr,'ssly  provides  that  it  is  not  to  be  paid  out  of  the 
general  revenues,  and  so  no  necessity  or  reason  for  say- 
ing that  the  principal  should  not  be  advanced  which 
was  never  authorized  to  be  advanced ;  so  that  when 
the  right  to  advance  on  account  of  interest  was  ignored 
the  loans  simply  stood  on  the  security  of  the  act  minus 
the  provision  for  advancing  on  account  of  interest. 
But  may  it  not  be  much  more  pertinently  asked  why, 
if  the  crown  or  government  was  legally  bound  to  pay 
both  principal  and  interest  as  a  debt  contracted  by  the 
agent,  as  now  contended,  what  possible  object  could 
there  be  in  giving  the  receiver-general  a  permissive 
power  to  advance  by  way  of  loan   interest,  when,  if 
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what  is  now  contended  for  is  law,   there  was  a  legal      ^^^^ 
obligatory  duty  growing  out  of  the  act  to  pay  both THBQuBBir 
principal  and  interest ;  and  if  the  crown  or  government  ^^j^^^jj 
were  legally  bound  to  pay  principal  and  interest,  as  on    .  — :— 

a  loan  contracted  by  duly  authorized  agents,  upon  what      1 

principle  was  it  enacted  that  no  monies  shall  be  advanced 
out  of  the  provincial  funds  for  payment  of  interest,  if 
the  loan  was  to  the  government  and  for  the  public 
benefit?  Surely  the  duty  and  obligation  to  see  the 
interest  paid  was  quite  as  great  as  to  see  the  principal 
repaid ;  and  if  liable  for  principal  and  interest,  why 
was  there  such  a  provision  in  tho  4  F/c,  that  any 
money  so  advanced  for  interest  bh  3uld  be  repaid  by  the 
trustees,  the  agents  of  the  government,  to  their  princi- 
pals, and  if  there  was  really  a  loan  to  and  a  debt  due 
by  the  crown,  why  was  there  a  positive  prohibition  to 
its  payment  from  the  general  revenue,  and  there  being 
no  other  provision  made  for  its  liquidation,  how  could 
it  iK)88ibly  be  paid  by  the  government  ? 

But  the  suppliants  in  their  petition,  section  55,  sub- 
section 14,  say, 

The  provision  in  the  said  ordinance  that  the  loans  shonid  he 
made  on  the  credit  and  security  of  the  tolls  to  he  imposed  on  the 
roads  for  the  improvomeuts  of  which  such  loans  were  contracted 
and  should  he  payahle  out  of  t]\o  '<iuno  and  not  out  of  or  chargeable 
againi^t  the  general  ivvonuo  of  tho  iMovinc,  was  one  entirely  in  the 
intei^ests  of  the  lenders  and  was  held  out  as  an  induce.iiont  to  them 
to  lend  their  money,  which  makes  a  contract  ohligation  on  the  jjro. 
vince  of  Canada  to  fulKl,  of  that  highly  obligatory  character  attaching 
to  all  promissory  obligations,  and  created  no  exemptions  of  the 
general  revenues  of  the  i)rovince  of  Canada  from  liability  for  the 
ivpayment  of  such  loans,  except  ujjou  the  double  condition  of  the 
said  province  having  created  such  a<lequate  fun<l  ami  supplying  such 
fund,  in  fact,  to  the  i)ayment  of  such  loans. 

It  passes  my  ability  to  comprehend  and  appreciate 
the  propositions  here  put  forward.  Upon  what  princi- 
ples can  a  statute,  which  enacts  affirmatively  that  a 
loan  shall  be  made  on  the  credit  and  security  of  a  par- 
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1^1      ticular  fund,  such  as  the   tolls  to  be  imposed  on  the 
TiibQuern  roads,  and  should  be  payable  out  of  thef^ame,  and  nega- 

Bbubau    *^^^^y  ^^^^  ^^^^  ^^^^  ®^^^^  ^^^^  ^^  payable  out  of  or 
— ;—      chargeable  against  the  general  revenue  of  the  province, 

1    '  be  construed  into  a  contract  obligation,  binding  on  the 

province  of  Canada,  to  repay  such  loans  in  the  event  of 
such  fund  proving  inadequate,  and  creating  in  such 
case  no  exemption  of  the  general  revenues  of  the  prov- 
ince of  Canada  from  liability  for  the  repayment  of  such 
loans  ?  In  other  words,  to  give  to  the'  language  of  the 
act  a  meaning  the  exact  opposite  of  what  the  language 
used  conveys,  and  while  the  legislature  says  in  plain 
unambiguous  language  that  the  loan  shall  be  made  on 
the  credit  and  security  of  one  fund  and  payable  there- 
out, and  that  such  loan  shall  not  be  payable  out  of  or 
chargeable  on  another  fund,  we  are  asked  to  say  that 
the  legislature  intended  thereby  to  say  that  it  was  to  be 
chargeable  on  and  pnyable  out  of  both  funds — failing 
one,  then  out  of  the  other. 

I  am  therefore  of  opinion  that  this,  though  a  quasi 
public  law,  was  not,  under  the  ordinance,  or  the  16  Vic, 
or  both,  a  government  loan  for  repayment  of  which 
either  the  general  revenues  of  the  country  or  the  faith 
or  credit  of  the  government  of  the  country  were  pledged, 
that  is,  it  was  in  the  nature  of  a  municipal  loan,  for 
repayment  of  which  a  specific  fund  was  provided,  and 
to  which  fund  the  debenture  holder  was  to  look  for 
repayment ;  that  the  debenture  holders  advanced  their 
money  on  the  bargain  contained  in  the  act  16  Vic,  ch. 
235,  incorporating  the  4  Vic,  ch.  17 ;  that  they  must 
be  taken  to  have  full  notice  of  the  provisions  of  those 
acts,  and  of  the  security  those  acts  afforded  those  who 
purchased  the  debentures  issued  by  virtue  of  their 
authority  and  under  their  provisions,  and  have  no  right 
to  look  to  any  other  security  than  those  acts  provided. 
If,  then,  there  was  no  liability  fixed  on  the  crown  by 
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the  combined  effect  of  the  ordinance  of  1841  and  the  16      ^^^l 
Fic,  ch.  235,  has  there  been  any  subsequent  legislation  Thb  Quebm 
imposing  on  the  crown  a  liability  to    discharge    an  BB,ji^^ 
indebtedness  which  was  not  incurred  on  the  faith  or   .  — ;— 
credit  of  the  crown,  and  for  which  it  was  not  primarily  ^ 

liable,  whereby  the  debenture  holders  (who,  when  the 
money  was  loaned,  advanced  it  on  the  credit  of  the  tolls 
and  other  resources  of  the  road)  became  not  only  credi- 
tors on  such  tolls  and  resources  but  creditors  of  the 
crown,  entitled  to  judgment  against  the  crown  in  a 
proceeding  such  as  this  ?  After  a  most  careful  consider- 
ation of  all  that  has  been  urged,  and  a  most  critical 
examination  of  all  legislative  and  governmental  acts,  in 
connection  with  these  turnpikes  and  the  debentures 
issued  in  connection  therewith,  I  am  constrained  to  say 
that  I  have  failed  to  discover  one  legislative  enactment 
or  one  act  creating  such  a  liability. 

My  brother  Owynne  has  kindly  permitted  me  to  see 
the  judgment  he  intends  delivering  in  this  case,  and  he 
has  with  so  much  labor  and  with  such  critical  skill 
analysed  the  legislative  and  governmental  action  in 
connection  with  these  turnpikes,  and  I  so  fully  concur 
in  the  conclusions  at  which  he  has  arrived  in  reference 
to  them,  that  it  would  be  worse  than  waste  of  time 
were  I  to  refer  at  length  to  what  he  will,  so  much 
better  than  I  could,  say  on  the  subject. 

I  will  only  very  briefly  notice  one  or  two  matters 
which  have  been  put  forward  very  prominently  by  the 
suppliants. 

In  section  43  they  say :  debentures  issued  for  loans 
effected  under  the  ordinance  of  1841,  amounting  to 
<£25,000  and  the  debentures  issued  under  7  Vic ,  ch  45, 
to  the  amount  of  <£8,882,  were  paid  at  maturity  by  the 
province  of  Canada  out  of  the  general  revenues  of  that 
province. 

4nd  in  section  44 — ^The  province  of  Canada^  about 
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1881      1850,  paid  out  of  its  general  revenues  large  sums  to  pay 

The  Quben  at  maturity  home  district  turnpike  trust  bonds  and 

Bbllbait    d^^^^t^res,  issued  under  acts  of  the  province  of  Upper 

—7-      Canada,  which  bonds  were  not  payable  by  or  chargeable 

L    '  against  the  general  revenues  of  Upper  Canada,  but  out 

of  the  tolls  levied  on  the  same. 

Section  5Y  of  the  3  and  4  Vic,  ch.  85,  provides  that, 
subject  to  the  charges  on  the  consolidated  revenue  fund 
mentioned  in  the  act,  the  said  fund  shall  be  appropriated 
by  the  legislature  of  the  province  of  Canada  for  the 
public  service  in  such  manner  as  they  shall  think 
proper.  Provided  that  all  bills  appropriating  any  part 
of  the  surplus  of  the  said  consolidated  revenue  fund,  or 
for  imposing  any  new  tax  or  impost  shall  originate  in 
the  legislative  assembly,  and  also  that  it  shall  not  be 
lawful  for  the  legislative  assembly  to  originate  or  pass 
any  vote,  resolution  or  bill  for  the  appropriation  of  any 
part  of  the  surplus,  or  of  any  other  tax  or  impost,  to  any 
purpose  which  shall  not  have  been  first  recommended 
by  a  message  of  the  governor  to  the  assembly  during 
the  session  in  which  such  vote,  resolution  or  bill  shall 
be  passed.  From  these  enactments  they  claim  to  fix  on 
the  crown  a  liability  to  pay  these  debentures  under  the 
16  Vic,  ch  235,  and  so  it  has  been  strongly  urged  that 
because  the  government  paid  the  first  loan  under  the  4 
Vic ,  anJl  the  home  district  bonds,  ergo,  they  became 
liable  to  pay  this  loan  under  the  16  Vic  This,  to  my 
mind,  is  a  pure  fallacy.  The  legislature  in  its  wisdom  or 
or  its  liborahty  continually  grants  money  in  aid  of 
institutions  and  undertakings,  public,  local,  or  indivi- 
dual, but  I  know  of  no  principle  by  which  a  simple 
grant  ol  mon^^y  \o  one  object  can  be  construed  into  a 
binding  contract  to  pay  other  monies,  because  the 
parties  seeking  to  set  up  such  a  contract  are  in  a  position 
similar  to  that  of  those  who,  by  the  grants  made, 
benefited  by  the  bounty  of  the  legislature. 
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Bat  it  has  been  much  urged  that  the  special  fnnd  pro-      ^^^^ 
vided  for  payment  of  these  debentures  haying  proved  Thr  Quaur 
insufficient,  the  government  was  bound  to  increase  the  bkllbau. 
revenues  of  the  special  fund,  or  to  have  created  another      

Ritchie.Cjr, 

fund.     It  appears  to  me  this  is  very  easily  answered :  In      

the  first  place,  where  is  any  such  obligation  to  be  found  ? 
I  can  discover  none,  statutory  or  otherwise,  and  statu- 
tory to  be  obligatory,  I  think  it  must  be ;  and  in  the 
second  place,  it  was  the  legislature,  not  the  crown  or  the 
government,  that  created  the  fund,  a  fund  as  I  have 
observed,  no  doubt  in  estimation  of  the  then  legislature, 
adequate  to  the  repayment  of  the  loans  authorized,  and  it 
is  very  clear  the  lenders  must  have  thought  it  so  or  it  can- 
not be  supposed  they  would  have  invested  their  means  on 
its  security.  If  it  has  unfortunately  proved  insufficient, 
what  i>ower  has  the  crown  or  the  government  to  in- 
crease the  revenues  of  the  special  fund  beyond  what 
the  legislature  has  authorized,  or  what  power  has  the 
crown  or  government  to  create  another  fund  ?  This  is 
all  for  legislative  action. 

It  is  also  suggested  that  the  legislature,  in  this 
act,  having  stated  that  the  genera]  revenues  should 
not  be  charged  with  this  debt,  virtually  declared 
that  the  legislature  would  provide  other  means  to  pay 
with  than  the  general  revenue,  which  is  exempted. 
If  this  is  so,  it  seems  to  me  most  effectually  to  put  the 
suppliants  out  of  this  court,  and  requires  them  to  resort 
for  redress  to  the  legislature,  which  alone  can  give  it  in 
such  a  case.  It  might  be  very  just  and  right  the  legis- 
lature should  consider  the  matter  and  should  come  to 
the  aid  of  the  debenture  holders,  but  surely  if  they  do 
not  do  so  there  is  no  legal  liability  cast  on  the  crown 
or  government,  enforceable  by  petition  of  right,  to  pro- 
vide, unsaactioned  by  the  legislature,  for  the  deficiency 
of  this  special  fund.  There  can  be  no  doubt  that  the 
Investment,  depending  on  repayment  from  tolls,  was«  tg 
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1881      a  certain  extent,  precarious ;  but  the  investor,  on  lend- 

Thb  Qubbn  ing  his  money  on  such  a  security,  assumed  the  risk,  and, 

Bbllbau    ^  stated  in  Chatham  Local  Board  v.  Rochester  Commit- 

—7-      sioners  (1),  in  England  the  character  of  such  investments 

1     *  had  then  greatly  changed  owing  to  railways,  by  reason 

whereof,  it  is  there  said,  turnpike  tolls  do  not  afford  the 
security  they  did ;  but,  as  I  have  before  stated,  in  Eng- 
land, when  the  tolls  proved  insufficient  to  pay  either 
the  interest  or  principal  loaned  on  the  security  and  to 
keep  the  roads  in  repair,  the  remedy  was  not  by  suing 
^  the  Queen,  but  by  seeking  from  the  legislature  frirther 
powers  of  increasing  the  tolls,  or  by  calling  on  the  par- 
ish or  district  to  contribute.  See  4  Ftc,  ch.  85, 4  and  5 
Fit*.,  ch.  59.  So  here,  if  the  suppliants  are  to  have 
any  relief,  the  action  of  the  legislature  appears  to  me 
indispensable,  and  as  was  said  in  Oibson  v.  Ea$t  India 
Co.  (2),  relief  should  be  sought  for  by  petition,  memorial 
or  remonstrance ;  not  by  action  in  a  court  of  law.  In 
that  case  it  was  held  that  the  retiring  pension  of  a  mili- 
tary officer  of  the  E<ist  India  Company,  granted  by  the 
company,  but  not  by  deed,  did  not,  upon  his  bankruptcy, 
pass  to  his  assignee,  as  it  could  not  have  been  enforced 
by  the  officer  against  the  company.  Tyndall,  C.  J.,  says 
of  the  claim  put  forward : 

Although  it  may  differ  in  some  particulars  from  a  grant  of  half-pay 
by  the  crown  to  the  officers  of  the  army  or  navy  upon  their  retire- 
ment from  iictual  service  5  yet  it  bears  a  much  stronger  analogy  to 
it  in  the  mode  of  its  being  granted  and  in  the  consequences  attend- 
ing it  than  to  any  contract.  Now  it  is  clear  that  no  action  could  be 
supported  against  any  one  to  recover  the  arrears  of  half-pay  granted 
by  the  crown,  unless  the  money  has  been  specifically  appropriated 
by  the  government  and  [>laced  in  the  haiids  of  the  paymaster  or 
agent  to  the  account  of  the  particular  officer,  and  there  is  no  ground 
on  general  principle  to  hold  that  an  action  could  be  maintained 
against  any  one  unless  under  the  same  circumstances  as  the  present 
case. 

(1)  L.  R.  1  Q.  B.  31.  (2)  4  B.  &  Aid.  273, 
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He  goes  on  to  say :  ^^^^ 

Tho  grant  in  (juestion,  the ro fore,  appears  to  us  to  rango  itself  under  Thb  Queen 
that  class  of  obligations  which  is  described  by  jurists  as  imperfect    .,     ^' 

obligations,  obligations  which  want  the  vinculum  juriSj  although         

binding  in  moral  equity  and  conscience,  to  bo  a  gi-ant  which  the  Uitchie,C.J. 
Uasi  India  Company,  as  governors,  are  bound  in  Joro  conscimiice  to       """" 
make  good,  but  of  which  the  performance  is  to  l)e  sought  for  by 
petition,  memorial  or  remonstrance,  not  by  action  in  a  court  of  law. 

I  am  therefore  of  opinion  that  the  relief  sought  can- 
not be  granted,  and  that  the  appeal  should  be  allowed 
and  petition  dismissed. 

FouRNiER,  J.  adhered  to  the  judgment  delivered  by 
him  in  the  Court  below. 

Henry,  J. : 

I  have  not  thought  it  necessary  in  view  of  the  very 
exhaustive  and  elaborate  judgment  of  my  brother 
Foumier  and  that  of  my  brother  TaschereaUy  which  I 
have  had  the  advantage  of  seeing,  to  write  out  a  judg- 
ment in  this  case,  and  thereby  add  uselessly  to  the 
volume  of  our  reports.  I  entirely  concur  in  the  judg- 
ment to  be  delivered  by  my  brother  Taschereau  on  this 
appeal,  except  as  to  interest,  for  the  provision  in  the  16 
Vic,  ch.  285,  has  certainly  exempted  the  province  from 
any  liability  as  to  interest,  but  as  to  principal  I  enter- 
tain the  same  views  as  my  brothers  Foumier  and 
Taschereau,  It  is  said  the  roads  were  under  municipal 
control  and  that  the  act  created  a  quasi-municipal 
corporation,  but  by  the  Act  4  Vic,  ch.  17,  I  find  that 
the  policy  of  the  government  as  to  these  roads  was 
entirely  changed.  The  municipal  control  which  pre- 
viously existed  is  taken  away  and  the  legislature 
declares  that  the  government  shall  take  entire  control 
of  the  roads,  and  the  property,  toll  houses,  the  stock 
and  implements,  &c.,  &c.,  are  all  vested  in  the  Grown. 
Here  the  officers  are  appointed  by  the  government  and 
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IB81      no  municipal  officer  or  bondholder  had  any  control  over 

ThkQuken  them.    This  is  certainly  very  different  from  the  turn- 

^    ^'        pike  roads  in  England^  where  although,  as  said  by  the 

Chief  Justice,  the  roads  are  declared  to  be  public  high- 

"'^^  *  ways,  if  the  officers  appointed  did  not  fulfil  their  duties, 
the  bondholders  had  some  remedy.  I  have  also  ascer- 
tained that  the  loan  in  question  has  been  acknowledged 
by  the  legislature  as  a  public  debt,  as  they  had  power 
to  do. 

Moreover,  I  find  that  the  government  have  actually 
paid  previous  loans  made  under  the  same  authority, 
and  having  paid  them  authorized  its  officers  to  effect 
the  present  loan.  If  we  were  to  hold  now  that  this 
is  not  a  public  debt,  it  would  be  declaring  that  the" 
government  had  been  guilty  of  a  moral  fraud.  Then 
also  we  are  told  that  the  loan  is  secured  by  tolls,  &c., 
but  it  has  been  decided  that  a  bondholder  cannot  levy 
against  Her  Majesty's  property,  and  surely  if  a  party 
gives  a  mortgage,  he  is  nevertheless  answerable  for  the 
principal.  True,  the  legislature  has  said  that  payment 
of  this  loan  would  not  come  out  of  the  general  revenue, 
but  if  the  liability  exists,  it  still  throws  upon  the 
government  the  obligation  of  providing  other  means  for 
the  payment  thereof 

Under  all  these  circumstances  I  think  the  suppliants 
are  entitled  to  the  judgment  of  this  court  for  the  prin- 
cipal of  the  overdue  debentures,  with  interest  from  the 
date  of  the  fyling  of  their  petition  of  right. 

Taschereau,  J. : 

By  their  petition  of  right  before  the  Exchequer  Court, 
the  respondents  alleged : — 

That  the  province  of  Canada  had  raised,  by  way  of 
loan,  a  sum  of  J630,000  for  the  improvement  of  provin- 
cial highways,  sifaale  on  the  north  shore  of  the  river 
;S/.  Lawrence^  in  the  neighborhood  of  the  city  of  Quebec — 
and  a  further  sxun  of  JC40,000  for  the  improvement  of 
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like  highways  on  the  south  shore  of  the  river  St  Law-      ^^^l 
re  nee--  that  there  were  issued  debentures  for  both  of  the  The  Qubkn 
said  loans,  signed  by  the  Quebec  turnpike  road  trustees,  ^   ^* 

under  the  authority  of  an  act  of  the  parliament  of  the      

province  of  Canada^  passed  in  the  sixteenth  year  of  Her  j^  ' 
Majesty's  reign^  intituled :  ''  An  act  to  authorize  the 
trustees  of  the  Quebec  turnpike  roads  to  issue  deben- 
tures to  a  certain  amount,  and  to  place  certain  roads 
under  their  control" — that  the  moneys  so  borrowed  came 
into  the  hands  of  Her  Majesty,  and  were  expended  in 
the  improvement  of  the  highways  in  the  said  act  men- 
tioned—that no  tolls  or  rates  were  ever  imposed  or 
levied  on  persons  passing  over  the  roads  improved  by 
means  of  said  loan  of  ^680,000 — that  the  tolls  imposed 
and  collected  on  the  highways  improved  by  means  of 
the  said  loan  of  <£  40,000  were  never  applied  to  the  pay- 
ment of  the  debentures  issued  for  the  said  last  men- 
tioned  loan  in  interest  or  principal — that  the  trustees 
accounted  to  Her  Majesty,  as  well  for  the  said  loans  as 
for  the  tolls  collected  by  them — that  at  no  time  had 
there  been  a  fund  in  the  hands  of  the  said  trustees  ade- 
quate to  the  payment,  in  interest  and  principal,  oi  the 
debentures  issued  for  said  loans  -  that  the  respondents 
are  holders  of  debentures  for  both  of  the  said  loans  to 
an  amount  of  $70,072,  upon  which  interest  is  due  from 
the  1st  day  .of  July,  1872 — that  the  debentures  so  held 
by  them  fell  due  after  the  union,  and  that  Her  Majesty 
is  liable  for  the  same  under  111  sec.  o{ British  North 
America  Act,  1867,  as  debts  of  the  late  province  of  Canada 
existing  at  the  union. 

Wherefore  they  demanded  the  payment  of  the  said 
sum  of  170,072  with  interest  from  the  1st  day  of  July, 
1872. 

The  attorney  general,  for  Her  Majesty,  by  his  plea  to 
the  said  petition  of  right,  denied  that  the  act  of  the  said 
trustees,  when  issuing  the  debentures  sought  to  be 
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i^      recovered  from  Her  Majesty  by  the  respondents,  was 

Tub  Queen  the  act  of  the  late  province  of  Canada^  or  that  the 

Bhllkau    "^^^i®'^  obtained  from  the  respondents  had  been  so 

obtained  for  and  in  the  name  of  the  said  province,  and 

T«cherc»u,^^^j  there  never  was  any  undertaking  from  the  said 

—  late  province  of  Canada  to  pay  the  whole  or  any  part 
of  the  debentures  sought  to  be  now  recovered  by  the 
respondents. 

It  is  admitted  that  under  the  one  hundred  and 
eleventh  section  of  the  B.  N.  A.  Act,  the  Dominion  of 
Canada  is  liable  for  the  payment  of  these  debentures,  if 
the  late  province  of  Canada  was  responsible  for  them, 
and  the  case  is  to  be  considered  as  being  against  the 
said  province  as  constituted  before  confederation.  The 
question  to  be  determined  is,  in  what  capacity  did  the 
said  trustees  act  when  they  issued  the  said  debenturo^j. 
Were  they  acting  for  the  province  or  for  a  private  cor- 
poration, and  was  there  any  undertaking  on  the  part  of 
the  said  province  to  pay  the  said  debentures  ?  At  the 
hearing  it  struck  me  that  there  was  a  misjoinder  of  the 
suppliants  in  this  case,  and  that  they  could  not,  as  they 
have  done,  being  each  of  them,  without  any  relation 
whatsoever  to  the  others,  holder,individually  and  for  his 
sole  benefit,  of  debentures,  join  in  one  action  for  the 
recovery  thereof;  not  more  than  four  different  persons 
holding  promissory  notes  against  a  fifth,  could  join  in 
one  action  for  the  recovery  of  these  notes.  However,  no 
objection  on  this  ground  seems  to  have  been  taken  on 
the  part  of  the  defense.  On  the  contrary,  we  were  told 
at  the  hearing  by  both  parties,  that  any  irregularity  of 
this  kind  in  the  record  was  to  be  considered  as  waived 
so  as  to  have  a  decision  on  the  merits  of  the  contestation 
between  the  parties. 

It  has  been  contended  on  the  part  of  the  respondents 
that  the  trustees  under  4  Vic,  ch.  17,  do  not  constitute 
a  body  in  the  nature  of  a  corporation.    This  contention 
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has  not  been  sustained  by  the  Exchequer  Oourt,  and      ^^^^ 
rightly  so,  in  my  opinion.  Thb^Q^bbn 

The  words  "  corporation  "  or  "  incorporated,"  it  is  true,   ^    ''• 

are  not  used  in  the  statute,  but  no  precise  form  of  words      

is  necessary  for  the  creation  of  a  corporation,  and  the^*®^^^^"' 

assent  of  the  legislative  power  to  grant  an  incorporation      

may  be  given  constructively  or  presumptively. 

Aldridge  vs.  Cats(\)\  Conservators  oj  River  Tone  vs. 
Ask  (2) ;  Dean  vs.  Davis  (3) ;  Angelf  &  Ames  on  Corpora- 
tions (4).  In  Slandley  vs.  Perry  (6),  the  commissioners 
of  the  Cobourg  town  trust  were  held  by  this  court  to 
have  been  duly  incorporated  by  the  Act  22  Ftc,  ch.  t2, 
though  this  statute  did  not,  in  express  words,  enact  it. 

Here  it  is  still  clearer  that  the  intention  of  the  Act,  4 
Vic ,  ch.  1*7,  was  to  incorporate  the  said  (Quebec  Turn- 
pike Road  Trustees.  But  are  they  a  private  corpora- 
tion i  Undoubtedly  no.  This  has  been  so  conclusively 
demonstrated  by  Mr.  Justice  Fournier  in  the  Exchequer 
Court,  that  I  deem  it  unnecessary  to  dwell  on  this 
point  at  any  length.  The  Quebec  Turnpike  Roads 
Trustees  are  a  quasi  corporation  only,  what  I  might  call 
a  state  corporation.  They  have  no  interest  whatsoever 
in  the  undertaking  authorized  and  ordered  by  the  act. 
They  are  not  only  offic*  rs  of  the  body  created,  but  they 
are  the  only  members  of  this  body.  They  and  they 
alone  constitute  it  in  its  entirety.  They  cannot  own 
any  property,  real  or  personal ;  everything  they  acquire 
belongs  to  the  crown.  It  is  crown  property  that  they 
have  to  administer  and  ciown  property  alone  that  they 
control.  This  4  Kic,  ch.  17  which  creates  them  is  clear 
on  this.  A  reference  to  two  statutes  of  the  very  same 
year,  1841  (4  Ftc,  chs.  11  and  22),  shows  the  difference 
between  a  private  turnpike  road  corporation  and  the 
quasi  corporation  of  the  Quebec  turnpike  roads  created 

(1)  L.  R.  4  P.  C.  4\\i,  (3)  51  Cal.  406. 

(2)  10  Bam.  &  C.  349.  (4)  Ppg.  76,  77,  78,  80. 

(5)  3  Can.  Sup.  Court  B.  356. 
8 
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1881      by  the  4  Vic,  ch  1*7.     By  these  i  wo  first  statutes  (4  Vic, 

TubQukbn  chs.  11  and  22)  companies  are  incorporated  for  the  con- 

j.    ^'        stmction  of  turnpike  roads,  from  the  river  Richelieu  to 

Oranby,  and  from  Montreal  to  a  neighboring  parish. 

J,  '  And  it  is  precisely  because  no  such  company  was  forth- 
coming  to  macadamize  the  Quebec  roads,  that  the 
legislative  authority  had  to  intervene  and  take  upon 
itself,  for  the  common  weal,  to  order,  as  a  part  of  the 
public  works  of  the  country,  the  construction  of  those 
roads.  The  very  preamble  of  the  ordinances  establishes 
this  proposition.  It  cannot  be  taken  as  having  been 
enacted  in  the  interest  of  the  landholders  of  the  vicinity 
for  they  pay  the  tolls  as  the  rest  of  the  public  when 
they  use  these  roads,  and  those  bound  before  this  act  to 
perform  any  labor  on  any  of  these  roads,  have  (sec.  19) 
to  pay  an  annual  sum  in  commutation  of  such  obliga- 
tion. In  their  report,  filed  in  this  case,  the  commissioners 
appointed  in  1876  to  inquire  into  the  affairs  of  this  trust, 
state  that  it  does  not  appear  that  these  commutation 
moneys  were  ever  levied.  This  is  an  error.  In  state- 
ments Nos.  3  and  7,  appendix  AA,  for  1860,  and  in 
appendix  0-  for  1852-68,  and  appendix  I  for  1854-55,  the 
trustees,  in  their  accounts  to  the  government,  acknow- 
ledge having  received  such  commutation  from  a  number 
of  persons.  However,  this  is  immaterial,  the  law 
ordered  this  commutation,  and  if  the  trustees  did  not 
do  their  duty  in  the  matter  the  crown  would  be  estopped 
from  invoking  its  own  officers'  dereliction  of  duty.  But, 
moreover,  this  is  not  put  in  issue  by  tlio  crown  on  this 
record.  There  is  no  plea  that  the  suppliants  would 
have  been  paid  if  the  trustees  had  strictly  obeyed  the 
law.  It  is  the  state  then  which  assumed  the  burthen 
of  making  these  roads  and  of  creating  a  fund  for  that 
purpose.  When  in  8  Fie,  ch.  65,  sec.  4,  for  instance, 
the  purchase  of  the  Dorchester  bridge,  by  these  trustees, 
is  mentioned,  it  is  called  a  purchase  by  the  provincial 
government. 
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It  is  tho  state  which,  through  the  instrumentality  of      ^^^^ 
the  body  created  by  the  act   and  by  and  through  its TukQubkn 
administrators,  issued  the  debentures  authorized  by  the  33^^^^ 

act.     The  very  form  of  these  debentures  shows  this.      

Debentures  issued  by  incorporated  companies  in  their        j.      ' 

name  are  and  have  always  been  in  an  entirely  different      

form.  It  is  the  state  which  borrowed,  from  the  pur- 
chasers of  these  debentures,  the  moneys  necessary  to 
form  the  fund  required  for  the  purposes  of  the  act,  a 
special  fund  certainly,  but  a  fund  belonging  to  the 
state ;  a  fund  to  be  employed  as  directed  by  the  act  cer- 
tainly, but  always  in  the  name  of  and  for  the  state, 
acting  through  its  own  officers,  through  its  own  agent, 
this  quasi  corporation,  through  its  own  trustees.  It  is 
upon  the  state's  property  that  the  i)25,000  borrowed 
from  the  debenture  holders  were  expended,  audit  is  the 
state  which  benefited  from  this  expenditure.  A  con- 
trary interpretation  has  been  suggested  on  the  part  of 
Her  Majesty,  but  the  act  itself  says  so  in  clear  terms. 
It  enacts  in  so  many  words  that  all  property  whatso- 
ever, moveable  or  immoveable,  in  the  hands  of  the  said 
trustees,  shall  be  vested  in  Her  Majesty  for  the  public 
uses  of  the  province.  That  the  tolls  to  be  levied  are 
included  in  this  enactment  admits  of  no  doubt,  and  is 
made  still  clearer  by  the  preamble  of  12  Vic.y  ch.  115. 
The  ordinance  adds,  it  is  true,  that  such  property  ^'  shall 
be  subject  to  the  management  of  the  said  trustees  for 
the  purposes  of  this  ordinance ;  "  but  may  I  ask  if,  after 
paying  these  debentures  and  making  all  the  works 
ordered  by  the  act,  a  surplus  had  remained  in  the 
trustees'  hands,  would  not  this  surplus,  would  not  the 
surplus  of  the  tolls  every  year,  have  belonged  to  the 
crown  and  formed  part  of  the  public  revenue  of  the 
country  1  May  I  ask  also,  could  this  corporation  make 
an  assignment  under  the  bankruptcy  laws,  or  could  it 
be  forced  into  bankruptcy  ? 
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1881  I  £ud  two  state  corporations  of  the  same  kind  created 

Thb  Qubbn  by  OUT  statutes. 

Bklleau.       ^y  *^®  ^  ^^^'  ^^'  ^^'  "*^®  principal  oflBcers  of  Her 

Majesty's  Ordinance"  are  incorporated,  authorized  to 

J,      'sue  and  to  be  sued,  and  to  hold  in  trust  for  Her  Majesty 

all  Her  Majesty's  property  connected  with  the  defence 

of  the  country. 

By  the  14  and  15  Vic,  ch.  67,  the  Commissioners  for 
executing  the  office  of  Lord  High  Admiral  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  are  in  the  same 
manner  created  a  quasi  corporation,  empowered  to 
sue  and  be  sued,  and  authorized  to  hold  in  trust  for  Her 
Majesty  the  property  therein  described. 

Under  these  statutes  which  are  in  fact  mere  re-enact- 
ments, for  this  country,  of  Imperial  statutes  to  the 
same  effect,  the  bodies  thereby  created,  can,  as  the 
Quebec  Turnpike  Road  Trustees,  sue  and  be  sued,  but 
everything  in  their  possession,  as  also  in  the  trustees' 
possession,  is  vested  in  Her  Majesty.  A  judgment  can 
be  obtained,  but  it  cannot  be  executed  against  the 
board  of  ordinance  or  against  the  Commissioners  for 
executing  the  office  of  Lord  High  Admiral.  So  it  was 
held  by  the  Superior  Court  of  Quebec  for  the  Turnpike 
Road  Trustees  in  Anderson  v.  The  Quebec  North  Shore 
Turnpike  Roads  (1).  The  pUintiff,  in  that  case,  having 
obtained  judgment  against  the  trustees,  seized  in  the 
hands  of  the  Quebec  Bank  a  sum  of  $5,386.74  which 
stood  there  deposited  in  their  name.  The  trustees  con- 
tested the  validity  of  this  seizure,  on  the  ground  that 
this  sum  of  money,  though  deposited  by  them,  belonged 
to  Her  Majesty,  under  the  4  Vic,  The  plaintiff  de- 
murred to  this  contestation,  but  the  court  held  that  this 
seizure  was  null,  as  these  moneys  and  all  property- 
whatsoever  in  the  hands  of  these  trustees  belong  to  Her 
Majesty. 

(1)  14  L.  a  R  90. 
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So  was  in  England^  the  property  vested  in  the  board      ^^81 
of  ordinance  by  the  statute  incorporating  it,  of  which  ThiQubik 
I  have  sjwken,  declared  to  continue  to  be  the  crown's  ^    *• 

property,  Dor,  Leigh  v.  Roe  (1).     In  its  various  clauses      

and  enactments,  this  ordinance  of  1841  demonstrates  ^^  j^^' 

conclusively  that  such  is  the  case,  for  the  property      

under  the  control  of  the  trustees. 

A  reference  to  the  preamble  of  the  16  Vic.  ch.  235 
itself,  under  which  the  debentures  here  claimed  were 
issued,  demonstrates  that  the  legislature  considered 
these  roads  as  public  works  and  the  trustees  as  govern- 
ment officers.  It  reads  thus  :  '"  Whereas  it  is  exi>edient 
#  #  *  to  make  further  improvements  in  the 
vicinity  of  Quebec  through  the  frustt  es  of  the  turnpike 
roads  established  under  the  said  ordinance  4  Vic.''  Is 
this  language  used  in  the  statute  book,  when  the 
legislature  gives  additional  powers  to  a  private  com- 
pany ?  Certainly  not.  These  improvements  that  the 
legislature  desires  and  declares  to  be  expedient,  are  to 
be  made  through  the  trustees  ;  but  .by  whom  and  for 
whom  ?  This  preamble  does  not  say  in  express  terms, 
but  I  read  it  as  meaning  by  and  for  the  government, 
by  and  for  the  province  through  its  officers,  the  said 
trustees  to  whom  has  been  given  the  form  of  a  corpora- 
tion that  they  might  the  more  effectually  discharge 
their  appointed  duties,  but,  in  the  performance  of  these 
duties,  always  acting  in  the  name  of  and  for  the  pro- 
vince. 

Now,  if  it  is  the  province  which  borrowed  these 
moneys,  it  follows,  as  a  matter  of  course,  that  the  pro- 
vince is  obliged  to  re-imburse  them.  By  the  very  fact 
of  borrowing,  the  borrower  obliges  himself  to  refund. 
No  express  undertaking  is  required,  there  is  an  implied 
promise  to  pay.  These  debenture  holders  lent  money 
to  the  province.    To  the  province  they  look  for  pay- 

(1)  8  M.  AW.  579. 
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1^81      ment.    They  had  a  right  to  expect  an  immediate  re- 

TubQitren imbursement.     But  such  is  not  the  case.     Since  1872 

B«i  LKAc    *^®y  have  not  received  a  single  cent  of  interest  on  these 

loans,  and  now  that  the  capital  is  due   and  overdue, 

asc  jeiea  ;^jjgy  ^^^  refused  both.     But  how  are  they  met  ?    Upon 

what  grounds  is  it  contended  that  he  who  borrows  has 

not  to  re-imburse  ?  Upon  a  plea  of  payment  ?  No ! 
Of  prescription  ?  No!  Of  set  off  ?  No!  But  upon 
the  most  extraordinary  contention  that  the  state  did 
not  guarantee  the  repayment  of  this  loan !  That  the 
borrower  did  not  guarantee  the  repayment  of  this  loan ! 
That  the  borrower  did  not  guarantee  the  payment  of 
the  money  lent  to  him ! 

But  since  when  is  it  necessary  for  the  borrower  to 
guarantee  the  re-imbursement  of  the  loan  made  to  him  ? 
Is  it  not  the  very  essence  of  this  contract  that  the 
borrower  must  re-imburse  the  lender  ?  Certainly,  a 
stipulation  in  a  private  contract  that  the  borrower 
would  not  be  in  any  way  personally  liable  for  the 
moneys  lent,  and  that  the  only  recourse  of  the  lender 
would  be  against  a  certain  security  given,  would  be 
lawful ;  as  also,  in  the  case  submitted,  it  would  have 
been  in  the  power  of  the  legislative  authority  to  enact 
that  the  province  would  never  be  liable  for  the  pay- 
ment of  these  debentures,  or  that  they  were  to  be  issued 
without  any  guarantee  whatsoever  on  the  part  of  the 
province.  But  a  stipulation,  in  a  private  contract,  of 
such  a  novel,  unusual,  and  I  might  say  startling 
character,  would  require  to  be  couched  in  very  clear 
terms  to  be  sanctioned  by  a  court  of  justice.  And  on 
the  same  principle,  if  in  this  statute  the  state  wants  the 
court  to  find  that  it  was  empowered  to  borrow  upon 
the  condition  that  it  should  never  repay,  I  take  it  that 
it  is  incumbent  upon  its  representatives  to  show  a  very 
clear  and  unambiguous  text  to  that  effect,  and  that  the 
Qourt  will  not  by  interpretation  or  implication   find 
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such  an  enactment  if  it  does  not  appear  upon  the  face      ^^^^ 
of  the  statute  itself,  in  so  many  words.    Now,  no  such  TbeQubiit 
enactment  can  be  found  in  the  4  Vic  ch.  17,  or  the  16   -^^^^^^j 

Vic.  ch  235.     And  it  is  no  doubt  by  inadvertence  that      

in  the  third  paragraph  of  the  plea  filed  in  this  case  on        j.      ' 
the  part  of  Her  Majesty,  it  is  alleged  that  the  Act  16      •"" 
Vic,  ch.  285  contains  such  an  enactment  as  to  the 
principal  of  these  debentures. 

There  is  not  a  word  in  this  statute.  The  only  words 
therein  having  reference  to  the  nature  of  the  deben- 
tures are  as  follows : 

Section  7  :  And  this  loan  and  the  debentures  which  shall  be 
issued  to  effect  the  same,  and  all  other  mat  tors  having  reference  to 
the  said  loan,  shall  be  subject  to  the  provisions  of  the  ordinance 
above  cited  with  respect  to  the  loan  authorized  under  it. 

Now  the  ordinance  here  referred  to  is  the  4  Vic,  ch. 
17,  and  the  only  words  therein  upon  which  the  state 
could  perhaps  contend  that  it  was  authorized  to  borrow 
and  relieved  at  the  same  time  of  the  obligation  of  re- 
funding, are  in  the  21st  section,  to  the  effect  that  the 
trustees  are  authorized  '*  to  raise  by  way  of  loan,  on  the 
credit  and  security  of  the  tolls  hereby  authorized  to  be 
imposed,  and  of  other  moneys  which  may  come  into  the 
possession  and  be  at  the  disposal  of  the  said  trustees, 
under  and  by  virtue  of  this  ordinance,  and  not  to  be 
paid  out  of  or  chargeable  against  the  general  revenue 
of  this  province,  any  sum  or  sums  of  money  not  ex- 
ceeding in  the  whole  twenty-five  thousand  i>ounds 
currency." 

On  the  part  of  Her  Majesty  it  was  alleged  in  the 
plea  on  the  record  and  argued  before  us  that  the  words 
"on  the  credit  and  security  of  the  tolls  "  means  on  the 
sole  credit  and  security  of  the  tolls.  I  do  not  see  how 
this  contention  can  be  sustained,  for  the  simple  reason 
that  the  word  "  sole  "  is  not  in  the  statute.  Upon 
what  principle  could  we  so  make  an  Act  of  Parliament 
say  what  it  does  not  say  ?    If  a  private  individual  is 
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1881      gaid  to  borrow  money  on  the  credit  and  security  of  the 

Tn  Qvanr  indorser,  for  instance,  is  it  meant  by  this  that  the  knder 

Bbllbav.  reii^iiiices  to  his  recourse  against  the  borrower  per- 

sonally  ?      Surely  not !   Can  such  a  renunciation  be 

J.  ^^  ever  presumed  ?      Is  it  not  the    obligation    on    the 

""^  borrower  to  refund  that  is  on  the  contrary  to  be  pre- 
sumed. As  I  have  remarked  before,  a  special  promise 
to  refund  is  unnecessary  in  this  contract.  By  the 
acknowledgment  of  a  loan,  there  is  an  implied  promise 
by  the  borrower  to  refund 

As  to  the  enactment  that  this  loan  was  not  to  be  paid 
out  or  chargeable  against  the  general  revenue  of  the 
province,  I  have  very  little  to  add  to  what  Mr.  Justice 
Fournier,  in  the  Exchequer  Court,  has  said  on  this  part 
of  the  case.  The  province,  by  the  very  preamble  of  the 
act,  assumes  the  obligation  to  make  these  roads  and  to 
create  a  fund  for  that  purpose.  It  borrows  money  so 
to  create  this  special  fund,  and  says  to  the  leitders 
'*  you  shall  be  paid  out  of  this  special  fund  and  not  out 
of  the  general  revenue  of  the  Province."  But  tjiey  are 
not  and  cannot  be  paid  out  of  this  special  fund ;  does 
it  follow  that  they  will  not  be  paid  at  all  ?  Does  it 
follow  that  because  a  pledge  or  security  given  for  the 
payment  of  a  debt  proves  to  be  worthless  or 
insufficient  to  pay  the  debt  the  debtor  is 
relieved  from  all  personal  liability  ?  I  take 
it  that  the  fair  and  reasonable  construction  to  be 
put  on  these  words  is  : — 1st,  that  as  the  debentures  to 
be  issued  were  to  be  redeemable  only  at  a  remote 
period,  the  contingent  liability  of  the  province  was  not 
to  appear,  and  the  amount  of  these  debentures  was  not 
to  be  considered  before  they  matured,  as  a  debt  of  the 
province,  and  2nd,  that  it  was  enacted  they  were  not 
to  be  paid  out  of  the  general  revenue  of  the  province, 
because  it  was  taken  for  granted  that  they  would  be 
paid  out  of  the  special  fund.    The  contingency  of  the 
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special  fund  proving  worthless  was  not  provided  for.      ^^ 
It  may  be  that  a  finance  minister,  with  these  words  on  Thb  Qubrh 
the  statute  book,  could  not  pay  the  amount  of  these  j^^J^^^jj^ 

debentures  without  a  special   authorization  of  parlia-      

ment,  and  that  he  cotild  not,  without  such  authoriza-        j.      ' 

tion,  fill  up  a  deficiency  in  a  special  fund  from   the      

pvooeeds  of  the  general  fund.  But  this  is  a  matter  of 
administration  with  which  the  suppliants  have  nothing 
to  do.  The  fact  that  by  the  statute  which  authorizes 
the  loan,  parliament  did  not  then  provide  for  the  re- 
payment of  this  loan,  in  case  the  special  fund  created 
thfifeby  should  turn  out  to  be  inadequate  for  that  pur- 
pose, may  so  i)ut  the  executive  under  the  necessity  to 
gat  an  appropriation  from  the  parliament  to  make  this 
payment,  but  surely  does  and  cannot  relieve  the  state 
from  the  obligation  of  repaying  that  loan. 

If  there  was  any  doubt  on  the  construction  of  these 
words  of  this  said  21st  clause  of  the  ordinance,  it  seems 
to  me  that  the  lender,  not  the  borrower,  should  have 
the  benefit  of  it,  and  that  the  presumption  in  such  a 
case  is  altogether  against  the  borrower.  But  whatever 
doubts  there  might  arise  in  this  case  at  the  reading  of 
this  clause  by  itself,  are  entirely  removed  by  the  inter- 
pretation of  it  given  later,  by  the  legislative  and  ad- 
ministrative authorities  of  the  province  itself. 

By  the  Act  12  Vic.^  ch  6,  intituled  :  "  An  act  for  the 
better  management  of  the  public  debt,  accounts,  revenue 
and  property,"  it  is  ordered,  "  that  whereas  it  is  ex- 
pedient to  make  better  provision  for  the  management 
of  the  public  debt  of  this  province,  it  shall  be  lawful 
for  the  Governor  in  Council  to  redeem  or  purchase  on 
account  of  the  province  all  or  any  of  the  outstanding 
debentures  constituting  the  public  debt  of  the  Province 
of  Canada^  or  all  or  any  of  the  debentures  issued  by 
Oommissioners  or  other  public  officers,  under  the 
Mithority  of  the  Legislature  of  Canada  or  of  the  late 
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1881      Province  of  Canada,  the  interest  or  principal  of  which 
ThkOubbn  debentures  is  made  a  charge  on  the  consolidated  revenue 

Bbl!;au.  ^^^^  ^^  *^^  province." 

Now,  under  this  act  the  government  has  paid  (see 

a8c^ereau,p^l^|.^  accounts  for  1853,  No.  4 1,  under  heading*'  state- 

ment  of  debentures,  redeemed  under  authority  of  12 

Vic,  ch.  5  ")  je38,8S2  for  the  redemption  of  the  deben- 
tures issued  under  this  4  Vic,  ch.  17  and  the  8  Vic, 
ch.  55.  And  though  (document  No.  47  of  1852  and  No. 
43  of  1853  public  accounts)  special  statements  are  given 
of  the  debentures  for  which  the  government  is  only 
partially  liable,  or  is  liable  for  the  interest  thereof  only, 
the  Quebec  Turnpike  debentures  are  not  included  in 
these  statements  Now,  if  it  had  been  considered  that 
the  government  was  liable  for  the  interest  only  on 
those  debentures,  they  would  certainly  have  been  so 
therein  included.  On  the  contrary,  in  document  44 
(public  accounts)  for  1852,  all  the  payments  made 
according  to  No.  45  thereof,  including  £11,700  then 
paid  for.  the  Quebec  Turnpike  Trust  debentures  are 
given  as  made  under  the  12  Vic,  ch.  5,  which  relates 
to  the  public  debt  of  the  province  and  as  effected  for 
the  construction  of  public  works  Is  not  that  acknow- 
ledging that  these  roads  are  public  works  ?  Is  not  that 
acknowledging  as  expressly  as  possible  that  these  de- 
bentures formed  part  of  the  public  debt  ? 

Now,  in  the  public  accounts  for  185  (  and  those  for 
1855  there  is  something  showing  yet  more  clearly  that 
the  government  always  considered  these  roads  as  public 
works  and  these  debentures  as  a  provincial  debt. 

I  have  just  said  that  by  the  public  accounts  of  1858 
the  sum  of  ^£33,882  was  charged  as  paid  by  tho  province 
for  redeeming  the  debentures  in  question.  Now,  if  we 
refer  to  the  public  accounts  for  the  year  1854,  page  6, 
(and  the  debentures  held  by  the  suppliants  were  to  a 
large  amount  thereof  issued  9ubse(juently  to  this),  and 
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to  the  public  accounts  for  the  year  1855,  statement  No.      ^881 
2,  page  6,  it  will  be  seen  first  that  nowhere  is  the  pro-  ThbQ^sn 
vince  credited  (or  ever  was  at  any  time  subsequently  3^'^^,^ 

credited)  for  that  sum  as  a  creditor  of  the  turnpike      

trust :  and  this  shows  that  the  payment  of  these  deben-  j,  ' 
tures  was  not  made  as  a  loan  to  the  trustees,  but  en-  "~ 
tirely  as  a  payment  by  the  province  of  one  of  its  own 
debts.  Statements  are  to  be  found  in  the  documents 
referred  to,  headed  "  Loans  to  incorporated  companies." 
If  the  contention  on  the  part  of  Her  Majesty  was 
correct,  surely  this  sum  oi  <£33,882  which  had  then 
been  paid  by  the  government  for  these  debentures, 
would  be  found  in  these  statements  But  not  a  word  of 
it  is  to  bo  found  therein.  Was  it  an  omission  1  Clearly 
not,  for  in  the  very  same  statement  we  find  this  very 
same  sum  accounted  for,  or  charged,  and  under  what 
heading  ?  Under  the  heading  "  Provincial  Works, 
Quebec  Turnpike  Trust  <£33,882,"  in  the  same  list  and 
category  as  the  St.  Lawrence  Canals,  the  Welland  Canal, 
the  Provincial  Penitentiary  and  such  other  works  and 
institutions, the  character  of  which  cannot  be  questioned. 
And  in  document  40  (public  accounts  for  1863),  headed 
"  A  statement  showing  the  amount  of  legislative  grants 
towards  the  construction  of  public  works,  and  of  the 
outstanding  debentures  issued  under  the  several  acts 
of  appropriation  on  account  thereof,'*  (viz.,  on  account 
of  the  legislative  grants  towards  the  construction  of 
public  works),  Quebec  road  trust  debentures  to  the 
amount  of  ^622,092,  paid  in  1853,  as  per  statement  No. 
41  of  the  said  public  accounts,  are  included 

It  has  been  contended  on  the  part  of  Her  Majesty 
that  those  debentures  were  so  paid  by  the  province 
under  the  12  Ftc,  ch.  5,  simply  because  tlie  interest, 
and  the  interest  only,  thereof  was,  under  the  clause 
of  the  ordinance  which  authorized  the  government  to 
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1881      advance  it  to  the  trustees,  a  charge  on  the  con^lid^ted 
ThbQubw revenue  fund  of  the  province. 
^   ^'  But  1st,  this  interest  was  not  a  charge  on  the  consoli- 

dated  revenue  of  the  country  by  this  clause  of  the  4  Ftc, 

asc  loreau,  ^j^j^jj  simply  authorized  a  loan  for  the  payment  thereof 

— —  by  the  government  and  at  its  discretion,  to  the  trustees, 
a  loan  from  the  unappropriated  funds  of  the  oountry  to 
a  special  fund,  a  loan  which  undoubtedly  the  govern- 
ment would  have  ceased  to  make,  if  these  debentures 
had  not  been  its  own  debt,  when  those  trustees  found 
themselves  in  the  impossibility  to  refund  the  advances 
previously  made. 

2nd.  If  the  government  had  been  liable  for  the  interest 
only  of  these  debentures,  they  would  have  been  included 
in  the  statements,  Nos.  4*7  of  1852  and  43  of  1858,  of 
the  public  accounts  for  those  years,  headed  ''  A  state- 
ment of  debentures  for  which  the  government  are  par- 
tially liable,"  and  under  which  are  included  debentures 
for  the  interest  of  which  only  the  government  is  liable ; 
and  they  are  not  so  included. 

8rd.  If  the  government  had  not  been  liable  for  the 
principal  of  these  debentures,  when  it  paid  it  .in  185  4  it 
would  have  included  it  in  the  statements  of  1854  and 
1855,  headed  "  Loans  to  incorporated  companies ;  "  and 
it  is  not  so  included. 

4th  The  government,  if  the  contention  on  this  point 
on  the  part  of  Her  Majesty  was  correct,  would  not  have 
included  the  capital  of  these  debentures  in  their  state- 
ments of  the  public  accounts  of  185^  and  1855  as  paid 
for  one  of  the  public  works  of  the  country,  crediting 
the  country  for  the  amount  thereof  as  an  asset,  because 
these  roads,  the  property  of  the  country,  on  which  this 
amount  had  been  expended,  were  to  that  amount  in- 
creased in  value. 

It  has  been  said  that  those  Quebec  roads  were  local 
VTorks,  and  that  we  cannot  presume  that  the  province 
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intended  so  to  benefit  a  particular  locality  at  the  expense      l^^i 
of  the  public  chest.    But  a  reference  to  the  statute  book  ThbQuekm 

and  the  public  accounts  of  that  period  will  show  that,   „   *• 

-  .         «  -,  Bkixbau. 

at  that  time,  the  construction  of  local  works  of  that      — 

nature  by  the  province  was  not  an  unusual  thing.    In  ^^*^^^^^'^*"' 

1841,  for  instance,  I  find  that  the  legislature  voted      

fifteen  thousand  pounds  to  macadamize  the  road  between 
the  Cascades  and  the  province  lino,  forty-five  thousand 
pounds  to  macadamize  the  roads  in  the  district  o{  Brant- 
ford,  and  thirty  thousand  pounds  for  a  road  from  Haviil" 
ton  to  Port  Dover, 

In  the  public  accounts  of  1863,  for  another  instance, 
I  find  the  home  district  roads,  the  Chambly  roads,  the 
Montreal  roads,  the  Hamilton  and  Branlford  roads,  the 
Queenston  and  Grimsby  road,  the  Kingston  and  Napanee 
road,  the  Yo'fc  roads,  the  Yonge  street  roads,  paid  for 
in  whole  or  in  part  by  the  provincial  government ;  yet 
all  of  them  were  clearly  local  works 

But  I  find  in  the  statute  book  additional  evidence 
that  the  legislature  did  not  enact,  and  cannot  be  inter- 
preted to  have  enacted,  that  the  province  would  never 
be  liable  for  the  amount  of  these  debentures. 

By  the  14  and  16  Vic,  ch  138  (1851),  these  trustees 
are  authorized  to  purchase  the  Montmorency  bridge,  and 
for  the  payment  thereof  to  issue  debentures,  but  for 
these  debentures  the  legislature  did  not  want  the  prov- 
ince to  be  responsible.  Undoubtedly  because  this 
bridge  was  of  such  a  well  established  value  that  it  was 
taken  as  a  certainty  that  the  said  debentures  would  be 
easily  negociated  without  such  guarantee.  How  for 
that  purpose  was  this  statute  framed  ?  Does  it  say  that 
these  debentures  and  the  loan  made  thereby  will  be 
subject  to  the  provisions  of  the  ordinance,  4  Vic,  1  No 
such  words  as  these  are  to  be  found  here,  and  undoubt- 
edly because  they  would,  in  the  mind  of  the  law  giver, 
have  rendered  the  province  liable.    But  it  enacts  in 
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1881      express  terms  that  "  neither  the  principal  or  interest  of 
TnB^HEN  the  debentures  to  be  issued  under  this  act,  shall  be 
''•        guaranteed  by  the  province  or  payable  out  of  any  pro- 
^'llf^""'   vincial  funds."    Now.  when  we  see  this  proviso  struck 
Ta8chereau,^^^  in  the  very  next  statute,  passed  by  the  same  legis- 
— ^      lature  in  relation  to  these  turnpike  roads,  and  this  only 
two  years  later.  ( the  16  Vic,  ch.  235,  under  which  the 
suppliants  hold  the  debentures  in  question  here)  and 
replaced  by  one,  saying  that  the  loan  will  be  ruled  by 
the  provisions  of  the  4  Vic,  have  we  not  clear  and  un- 
mistakable evidence  that  the  legislature  did  not  intend 
that  these  last  debentures  should  not  be  guaranteed  or 
paid  by  the  province?     If  this  had  been  intended, 
would  they  not  have  said  so   in   the  same  clear  and 
express  terms  of  the  preceding  statute? 

Here  is  a  statute  saying  in  so  many  words  that  ihe 
province  will  not  be  liable,  and  another  and  the  very 
next  one,  on  the  same  subject,  in  which  these  words 
are  struck  out.     Surely  the  fair  and  reasonable  con- 
struction is  that   these  words  were  left  out,  because 
under  this  one  the  province  was  to  be  liable,  if  the 
special  fund  turned  out  to  be  unable  to  pay  these  de- 
bentures.    In  1861  the  legislature  says  debentures  shall 
be  issued,  but  neither  capital  or  interest  shall  be  guaran- 
teed  by   the  province  ;   in  1858  it  says  :  "  debentures 
shall  be  issued,  but  these  debentures  will  be  ruled  by 
the  provisions  of  4  Vic''     It  seems  to  me  that  the  legis- 
lature here  purposely  made  a  distinction,  so  as  not  to 
exempt  the  province,  the  special  fund  being  insufficient 
from  paying  the  debentures  of  1 853,  as  it  had  done  for 
the  debentures  of  1851.    Otherwise  it  would  have  said 
so  in  the  same  terms,  and  this,  I  apprehend,  the  legis- 
lature did  for  the  best  possible  reason.     It  is  evident 
that  the  sale  of  a  single  one  of  these  new  debentures  of 
1853  would  have  been  utterly  impossible  if  the  legis- 
lature had  enacted  that  the  province  would  not  at  all  be 
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liable  for  them.     If  we  consider  the  circumstancefi  under      1881 
which  the  debentures  previously  issued  through  these ThbQuebn 
trustees  were  paid  at  their  maturity  by  the  province,  ^    ^' 

and  if  we  compare  the  date  of  this  statute  16   Vic ,  ch.      

286,  under  which  the  suppliants  base  I  heir  claims  ^^  J^^^' 

against  the  crown,  with  this  payment,  we  find  why      

the  legislature  did  not  enact  that  the  new  debentures 
of  1868  would  not  be  guaranteed  by  the  province,  and 
why  the  province  did  pay  the  old  debentures.  In 
1858  (public  accounts  of  1858,  statement  No.  41)  a  sum 
of  jC22,092  was  due  to  the  holders  of  matured  deben- 
tures issued  under  the  ordinance  and  the  8th  Vic , 
ch.  56.  lu  the  same  year  the  legislature,  by  this 
16  Ftc,  ch.  285,  authorizes  the  issue  of  ^70,'  00  more 
of  debentures  through  the  said  trust.  Now  how  would 
these  «£70,000  of  debentures  have  been  received  on  the 
money  market,  if  the  government  had  repudiated  the 
payment  of  the  .£22,092  then  overdue  by  this  trust  ? 
How  could  it  have  been  expected  that  this  trust  could, 
on  its  own  credit,  obtain  a  loan  of  ^70,000,  when  it  had 
at  this  very  time  JC22,092  of  debentures  overdue  and 
unpaid,  when,  in  fact,  as  a  special  fund,  it  was  and  had 
always  been,  utterly  insolvent  ?  For,  though  a  priority 
over  the  claims  of  the  province  is  given  by  the  act  to 
the  new  debentures,  this  priority,  in  the  very  words  of 
sec.  7  is  only  for  the  interest  payable  on  the  said  de- 
bentures and  not  for  the  capital  thereof,  and  there  were 
then  on  the  market,  besides  the  amounts  issued  under 
the  ordinance  and  the  8  Ttc,  £46,000  of  debentures  not 
yet  matured  issued  by  the  trust  under  the  12  Ft c,  ch. 
116,  and  the  14  and  16  Vic,  ch.  182  and  188.  Oan  we 
not  presume— nay,  even  take  as  a  certainty — that,  if 
the  government  had  not,  before  these  new  debentures 
were  put  on  the  market,  paid  the  old  debentures  then 
matured,  the  sale  of  a  single  one  of  these  new  debentures 
would  have  been  absolutely  impossible.      Who  would 
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18S1      have  lent  money  to  an  insolvont  special  fand  on   the 

TugQuBBN  guarantee  of  that  fond  alone  ?    To  obviate  this  and  to 

^   ^*        secure  the  new  loan,  the  legislature  strikes  out  from 

this  statute  the  enactment  thxt  the  province  would 

^^  ^^'®*"' not  be  liable  for  the  new  debentures,  which  was  in- 

—  serted  in  the  very  next  preceding  statute  on  the  same 
subject,  and  the  government  pay  in  the  very  same  year 
the  old  debentures  :  they  pay  these  .£22,092  overdue, 
making,  with  what  they  had  paid  previously,  .£83,882 
paid  for  the  redemption  of  the  debentures  of  this  trust. 
They  thus  admit  the  state's  responsibility  for  the  debts 
of  this  trust,  and  by  so  doing  secure  the  new  loan  and 
the  sale  of  the  new  debentures.  And  they  make  this 
payment,  not  as  a  loan  to  this  trust,  not  as  if  this  trust 
was  anything  but  itself  a  department  of  state,  but  as 
the  province's  own  debt,  as  a  payment  done  in  the 
ordinary  course  of  the  government  business,  for  provin- 
cial public  works  ;  as  appears  by  statement  No.  2  of  the 
public  accounts  of  1855,  to  which  I  have  already 
referred,  headed  "  A  statement  of  the  affairs  of  the 
province  of  Canada.''  They  could  not  have  made  a 
loan  or  a  payment,  still  less  a  gratuity,  to  a  private  cor- 
poration without  the  authority  of  the  legislature,  but 
for  this  authority  they  did  not  ask  a  special  act,  they 
found  it  in  the  4  Vic.  itself  They  come  before  the 
legislature,  they  lay  before  them  a  statement  of  this 
transaction,  and  of  these  payments  made  in  this  manner. 
The  Legislature  ratifies  and  sanctions  them,  not  only 
tacitly,  but  also  as  expressly  as  possible,  by  voting  the 
supplies  and  the  moneys  required  for  the  service  of  the 
country,  according  to  this  statement  of  its  executive 
department.  Were  not  the  suppliants  induced,  under 
these  circumstances,  to  lend  their  monies  by  the  &ct 
thai  the  province  having  been  responsible  for  the  ante- 
rior loans  would  be  so  for  the  new  loans,  declared  in 
express  terms  by  the  16  Ff  c,  authorizing  the  mkvf  loan, 
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to.  be  ruled  by  the  provisions  of  the  ordinance  anthoriz-      1^^^ 
ing  the  old  loan.    It  is  a  well  settled  rule  of  law,  that TebQumx 
he  who  holds  himself  resx)onsible  towards  the  world  3,,^^^^, 
for  the  debts  of  another  person  cannot  later  repudiate     ^— 
the  debts  of  this  other  person, without  some  notification        j.      ' 
of  his  intention  not  to  be  any  longer  so  responsible.  This      ""^ 
principle  must  rule  the  governments  in  their  dealing 
with  the  individuals,  as  well  as  the  individuals  them- 
selves.   Here  the  case  is  stronger  against  the  Govern- 
ment, as  they  paid  these  old  debentures,  not  as  the 
debt  of  another,  but  as  their  own  debt  and  debentures. 
In  fact  it  appears  to  me  that,  under  these  circumstances, 
not  only  was  not  this  new  loan  obtained  on  the  sole 
credit  of  this  trust,  but  that  it  was,  on  the  contrary, 
obtained  on  the  sole  credit  of  the  province. 

I  find  further  that  in  the  estimates  for  1852  (last 
document  in  the  public  accounts  for  1851)  it  is  provided 
for  the  interest  on  these  debentures  as  a  permanent 
charge  under  the  4  Vic^  chap.  17,  and  8  Vic.y  chap.  55, 
on  the  public  revenue,  and  that  in  document  No.  16  of 
the  public  accounts  for  the  same  year,  1851,  the  interest 
is  charged  as  paid  by  the  government,  not  as  a  loan  or  • 
advance  to  the  trustees,  but  as  a  debt  of  the  province. 
Now  sec.  27  of  the  4  Tic,  ch.  17  merely  authorized 
the  government,  at  their  discretion,  to  advance  fts  a 
loan,  such  sums  as  would  be  necessary  to  enable  the 
trustees  to  pay  the  arrears  of  interest  on  these  deben- 
tures And  sec.  28  of  this  ordinance  enacted  in  express 
terms  that  the  interest  on  these  debentures  was  to  be 
paid  out  of  the  tolls  or  out  of  any  other  moneys  at  the 
disposal  of  the  trustees  for  the  purposes  of  the  ordinance^ 
whilst  sec.  21,  already  referred  to,  expressly  enacted 
that  the  loan  to  be  raised  by  the  trustees  was  not  to  be 
paid  out  of  the  general  revenues  of  the  country,  yet  in 
the  public  accounts  and  in  the  estimates  for  the  public 
service  laid  before  the  legislature  of  the  country»  the 

8 
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1881  government  treats  the  interest  thoy  have  already  paid 
Tdb  Quxbh  and  those  that  they  intend  to  pay  thereafter  on  these 
T^„f^^„  debentures  as  a  debt  of  the  country,  as  a  permanent 
*--«  charge  on  the  revenue,  and  not  due,  for  v%  hich  a  vote  is 
J.  'required  ;  for  supplies  are  not  voted  for  them  (16  Ftc, 
chaps.  255  and  156),  but  one  already  provided  for  by 
law,  that  is  to  say,  by  the  4  Fic,  chap.  17,  and  8  Vicy 
ch.  55.  Now,  here  again  is  a  clear  and  unambigu- 
ous admission  that  these  debentures  were  a  debt 
of  the  province  by  the  government,  which  submitted 
these  accounts  and  estimates  to  the  legislature,  and  by 
this  legislature  which  accepted  them,  and  this  not  only 
for  the  interest  but  for  the  capital,  as  it  is  evident  that 
the  province  in  admitting  the  payment  of  the  interest 
under  the  provisions  of  the  ordinance,  not  as  a  loan  or 
advance,  but  as  a  permanent  charge  on  the  public 
revenue  and  as  one  of  the  public  debts  of  the  country, 
impliedly  admitted  its  liability  to  the  same  extent  for 
the  capital  of  those  debentures,  authorized  by  the  said 
ordinance.  That  the  province  thus  paid  this  interest 
because  it  was  its  own  debt  and  not  as  a  loan  under 
section  17  of  the  ordinance,  cannot  be  denied  when  the 
public  accounts  give  this  payment  as  a  permanent 
charge  on  the  revenue  of  the  country.  And  then  if  it 
had  paid  it  as  a  loan,  the  payment  would  be  inserted 
under  the  heading  "  Loans  to  incorporated  companies ; " 
and  it  is  not  thus  inserted.  Moreover,  the  government 
had  already  in  1850  advanced  a  sum  of  over  £16,000 
for  the  payment  of  these  interests:  (Journals  of  1851, 
page  218).  Now  clearly  they  would  not,  in  1851  and 
1852,  have  paid  another  large  sum  for  these  interests  as 
a  loan  to  this  trust  when  this  trust  was  already  so 
largely  indebted  for  amounts  previously  advanced  and 
was  moreover  actually  insolvent ;  but  they  paid  it,  not 
under  sec.  17  of  the  ordinance,  as  a  loan,  but  as  one  of 
the  liabilities  of  the  province  and  as  interest  on  sums 
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borrowed  for  public  works  by  the  country  itself.  Now,      ^^1 
I  repeat  it,  by  paying  the  interest  of  these  debentures, TbbQusih 
as  a  j[>ermanent  charge  on  its  revenue,    when    the  ^  ^^ 
special  fund  proyided  is  insuihcient  for  that  purpose,      — ^— 
the  province  admitted  that  the  capital  also  df  the  said       j.      ' 
debentures  was  its  debt  and  would  have  to  be  paid  out      ""^ 
of  the  public  funds,  at  their  maturity,  if  the  special 
fund  should  then  also  prove  insufficient  to  pay  the  said 
capital. 

I  find  further  that,  at  the  very  outset,  the  legislature 
itself  and  the  executive  of  the  late  province  of  Canada^ 
considered  the  statute  IG  Vic.  ch.  235,  and  the  loan 
authorized  thereby  for  these  roads,  as  containing  an 
appropriation  of  public  monies. 

By  the  9  Tic,  ch.  114,  sec  8,  of  the  said  province, 
combined  with  the  10  and  11  Vic.  ch.  ^71,  of  the 
imperial  parliament,  it  was  enacted  as  follows :  "  The 
legislative  assembly  shall  not  originate  or  pass  any 
vote,  resolution  or  bill  for  the  appropriation  of  any 
part  of  the  consolidated  revenue  fund,  or  of  any  other 
tax  or  impost  to  any  purpose  which  has  not  been  first 
recommended  by  a  message  of  the  governor  to  the  said 
legislative  assembly  during  the  session  in  which  such 
vote,  resolution  or  bill  is  passed." 

In  conformity  to  this  enactment  in  the  journals  of 
1853,  p.  894,  after  the  entry,  that  the  house  do  resolve 
itself  into  committee  on  the  bill  relating  to  these  turn- 
pike roads,  now  the  said  statute  16  Vicy  ch.  285,  under 
which  the  suppliants  hold  their  debentures,  we  find 
the  following  words :  *'  The  honorable  Mr.  Hincks^  a 
member  of  the  executive  council,  by  command  of  His 
Excellency  the  Gbvernor  General,  then  acquainted  the 
the  house  that  His  Excellency,  having  been  informed 
of  the  subject-matter  of  this  motion,  recommends  it  to 
the  consideration  of  the  house." 

In  the  like  manner,  when  the  resolutions  introducing 
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1S81      the  bill,  which  is  now  the  14  and  15  Tic,  ch.  182, 

TioQorBiir entitled,  '-An  act  to  authorize  the  Quebec  tnrnpike  road 

Bmumav.  trostees  to  effect  a  new  loan"  were  first  mored  before 

— —  the  house, ''  the  honorable  attomey-general  Baldwin^  by 
J.***"' command  of  His  Excellency  the  QoTemor.  General, 

—  acquainted  the  house  that  His  Excellency,  having  been 
informed  of  the  subject  of  this  motion,  recommended  it 
to  the  consideration  of  the  house  (Journals  of  1851,  p. 
106)."  Why  was  His  Excellency's  recommendation 
deemed  necessary  and  actually  given  for  the  introdnc* 
tion  of  this  bill,  now  on  the  statute  book,  as  the  16  Ftc , 
ch.  235,  as  well  as  for  the  14  and  15  Ttc,  ch.  132  ?  Un- 
questionably, because  this  loan,  and  the  appropriation 
of  it  to  these  roads,  authorized  by  these  acts,  were  an 
appropriation  of  the  public  moneys  of  the  country.  Yet, 
in  these  two  statutes  is  to  be  found  the  proviso  that 
the  interest  on  the  debentures  to  be  issued  in  accord- 
ance thereof,  was  not  to  be  advanced  out  of  the  prorin- 
cial  funds.  As  to  the  capital,  both  of  them  enact  that 
the  debentures  to  be  issued  and  the  loan  to  be  effected 
thereby  shall  be  ruled  by  the  provisions  of  the  4th  Vic. 
Now,  between  these  two  statutes,  another  one  was 
^passed  in  relation  to  this  turnpike  trust,  the  li  and  15 
Fir.,  ch.  138,  entitled :  "  An  act  to  authorize  the  trustees 
of  the  Quebec  turnpike  roads  to  issue  debentures  to  a 
limited  amount,"  and  if  we  refer  to  page  186  of  the 
journals  of  1851,  we  find  that,  for  this  last  statute,  His 
Excellency's  recommendation  was  not  obtained  and 
communicated  to  the  house.  Why  this  difference  be- 
tween the  two  first  named  statutes  and  this  last  one'? 
Why  for  the  two  first,  have  His  Excellency's  recom- 
mendation, and  not  for  the  last  ?  Here  are  three  con- 
secutive statutes  in  relation  to  the  same  matter.  For 
the  first  and  third  the  royal  authorization  is  obtained, 
but  not  for  the  second.  Evidently  the  house  and  the 
executive  saw  a  distinction  between  the  last  one  and 
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the  two  others.    Bat  where  is  the  difference  between      ^^^ 
them ?    It  appears  plainly,  it  seems  to  me,  on  the  face Tstu^ns 
of  them.    For  this  last  one,  the  14  and  15  Vic.^  ch.  188,  billbau 
the  royal  authorization  was  not  deemed  necessary,      — - 
bocaase  it  contains  a  special  proviso  that  neither  the  "^  /.  *"' 
principal  or  interest  of  the  debentures  to  be  issued      ""^ 
under  it  shall  be  guaranteed  by  the  province  or  payable 
out  of  any  provincial  funds,  whilst  in  the  two  others, 

14  and  15  Vic^  ch.  132  and  16  Ftc,  ch.  235,  this  proviso 
does  not  appear,  and  the  only  words  to  be  found 
therein  concerning  the  capital  of  the  debentures  they 
authorized,  is  to  the  effect  that  they  are  to  be  ruled  by 
the  provisions  of  the  4th  Vic.  It  has  been  suggested 
that  for  these  two  the  royal  permission  was  thought 
necessary,  because  they  contain  enactments  relating  to 
tolls  and  taxes.  But  this  cannot  have  been  the  reason 
for  it,  because  first,  bills  imposing  local  tolls  and  taxes 
though  they  are  generally  introduced  in  committees  of 
the  whole  house,  never  require  to  be  accompanied  by 
the  royal  recommendation,  and  then  that  reason  would 
apply  entirely  to  the  other  one,  which  is  as  much  as 
the  other  two  in  relation  to  tolls  and  taxes ;  the  14  and 

15  Vic ,  ch.  132  more  especially  authorizing  no  new 
tolls  on  toll*gates— neither  can  it  have  been  because 
these  two  statutes  give  a  priority  for  the  interest  of  the 
debentures  they  authorize  over  the  claims  of  the  pro- 
vince, for  the  other  one  contains  a  clause  to  the  same 
effect.  Nor,  because  by  the  4th  Vic,  whose  provisions 
were  extended  to  these  two  statutes,  the  interest  of 
these  debentures  was  considered  to  be  guaranteed  by 
the  province,  but  not  the  principal,  for  as  to  the  interest 
it  is  expressly  enacted  in  both  of  them  that  the  section 
of  the  ordinance  relating  to  interest  shall  not  apply  to 
the  new  debentures.  It  must  have  been  then,  because 
under  the  4th  Vic,  the  capital  was  considered  to  be 
guaranteed  by  the  province  in  the  event  of  the  special 


131  SDPBBHB  CODET  OF  CANADA,    [70L.1YIL 

18S1     fond  proving  insufficient  and  becaoBo  the  enactment 

Thb  Qfxnv  that  the  pioTisions  of  the  said  4th  Vic.  wonld  rule  the 

BcixiAu.  ^^^  debentures  was  equivalent  to  an  enactment  that 

-~  the  capital  of  these  new  debentures  would  likewise  be 
J.  'guaranteed  by  the  government ;  whilst  in  the  other 
one,  the  14  and  15  Vic ,  ch  133»  the  debentures  to  be 
issued  were  not  so  enacted  to  be  ruled  by  the  provi- 
sions  of  the  4th  Vic.^  but  on  the  contrary  were  especially 
said  to  be,  either  for  capital  or  interest,  not  payable  by 
the  province ;  this  last  one  not  containing  an  appropri- 
ation  of  public  moneys,  whilst  the  other  two  did  so — I 
fail  to  see  any  other  reason  for  the  distinction  thus  made 
between  these  statutes. 

And,  if  we  refer  to  the  legislation  on  another  trust 
created  at  the  same  time  for  analogous  purposes,  the 
Chavtbiy  turnpike  roads  trust,  this  is  made  still  more 
apparent.  The  construction  of  these  roads  is  authorized 
in  the  very  same  year  as  the  Quebec  roads,  by  an  ordin* 
ance  on  the  very  next  preceding  page,  the  4  Fi'c,  eh.  16, 
and  under  precisely  the  same  provisions  and  conditions 
as  to  the  issue  of  debentures  as  those  for  the  Quebec 
roads.  In  fact  one  is  almost  verbatim  the  copy  of  the 
other.  Now  the  government  in  1850  and  1851  paid 
£  19,000  of  matured  debentures  issued  by  the  trustees  of 
these  Chambly  roads  (statement  No.  45  of  public  accounts 
for  1852) ;  here  also  acknowledging  the  liability  of  the 
province  for  these  debentures,  though  as  for  the  Quebec 
roads,  the  ordinance  authorizing  them  had  enacted 
that  they  should  be  issued  on  the  credit  of  the 
tolls,  axid  were  not  to  be  paid  out  of  the  general 
revenue  of  the  province.  But  moreover,  it  being 
thought  expedient,  for  reasons  whieh  do  not  appear,  to 
take  the  said  Chambly  roads  from  the  hands  of  the  trust 
created  by  the  ordinanoe  or  statute,  the  18  and  14  Vic, 
ch.  106  was  i>assed  for  this  purpose.  And  under  whose 
pontrol  are  the  roads  then  put  ?    Under  the  control  of 
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the  commissioners  of  public  works.    The  statute  enacts      ^^1 
in  a  very  few  words  that  "  Whereas  it  is  exi)edient  that  TasQiDrBBv 
the  turnpike  road  hereinafter  mentioned  should  be  BgJi^,; 

placed  under  the  control  of  the  commissioners  of  public      

works,  the  said  road  is  and  shall  be  thereby  transferred  j.  ' 
from  the  control  of  the  trustees  to  that  of  the  commis- 
sioners of  public  works."  It  enacts  also  that  this  pro- 
perty shall  be  rested  in  Her  Majesty;  but  this  was 
mere  surplusage,  as,  by  the  express  terms  of  the  ordi- 
nance, all  the  property  under  the  control  of  the  said 
trustees  was  already  so  vested  in  Her  Majesty.  The 
evident  purport  of  the  statute  is  maroly  to  transfer  a 
part  of  the  public  works  of  the  country  from  the  control 
of  one  state  department  to  another.  Now  if  the  Chambly 
roads,  under  the  4  Vic.  ch.  15,  were  part  of  the  public 
works  of  the  country,  clearly  the  Quebec  roads,  under 
the  4  Vic.  ch.  17,  are  so ;  this  admits  of  no  doubt.  And 
then,  though  this  statute  clearly  enacted  an  appropri- 
ation of  public  moneys,  as  the  province  is  thereby  in 
express  words  charged  with  the  liabilities  of  this  trust, 
j£  19,000  of  which  appear  to  have  been  actually  paid 
out  of  the  provincial  chest  very  soon  after,  in  1850  and 
1851  (public  accounts  of  1854,  statement  No.  41).  Yet 
not  only  was  not  His  Excellency's  previous  recommen- 
dation of  it  obtained  and  communicated  to  the  house  as 
required  by  the  9  Vic.  ch.  114,  before  the  house  could 
constitutionally  take  into  consideration  any  such  pro- 
posed appropriation  of  public  money,  but  moreover,  the 
bill  originated  in  the  upper  house  (journals  of  1850, 
page  142).  Now  all  money  bills,  it  is  well  known, 
must  originate  in  the  lower  house.  Why,  then,  though 
on  the  face  of  it,  it  would  at  first  sight  seem  io  contain 
an  appropriation  of  the  public  funds,  was  this  bill  so 
allowed  to  be  originated  in  the  upper  house,  and  why 
was  His  Excellency's  previous  recommendation  of  it  not 
considered  necessary  in  the  lower  house  ?    Because  th^ 
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^^^     province  was  already  liable  for  the  debts  of  this  CUambly 

Thb  Qcsbm  trust,  before  this  statute,  and  independently  of  it,  by 

BEixaAu.  the  operation  of  the  4th  Fic,  chap.  16,  itself ;  andcon- 

sequently,  this  new  statute  imposed  no  additional  lia* 

J.  '  bility  on  the  public  chest,  but  merely  transferred  an 
existing  liability  from  the  control  of  the  Government's 
agents  or  representatives  to  one  of  the  regular  depart* 
mcnts  of  state,  in  respect  to  one  of  the  public  works  of 
the  country.  Now,  if  these  Chambly  roads  were  a  part 
of  the  public  works  and  if  the  ordinance  providing  for 
their  construction,  though  not  saying  so  in  express 
words,  was  to  be  read  as  imposing  upon  the  country 
the  cost  of  that  construction  in  the  event  of  the  tolls 
proving  insufficient  for  it,  clearly,  the  Quebec  roads  are 
on  the  same  footing,  and  the  cost  thereof  must,  as  the 
revenues  from  the  tolls  have  also  proved  to  be  insuffi- 
cient to  provide  for  it,  fall  in  the  like  manner  upon  the 
province.  I  have  referred  to  the  statemei  ts  in  the  pub- 
lic accounts  of  the  province  concerning  the  debentures 
issued  by  this  trust  under  the  4th  Tic,  chap.  17,  and 
8th  Vic.  chap.  55,  after  their  maturity,  and  have  shewn 
that  these  roads,  then,  were  considered  as  public  works, 
and  these  debentures,  at  and  since  their  maturity,  as 
provincial  debentures.  That  they  were  also  held  to  be, 
before  their  maturity,  is  made  apparent  by  a  reference 
to  the  public  accounts  of  the  province  prior  to  1850 ; 
and  it  seems  to  me  great  weight  must  be  attached  to 
the  official  interpretation  of  the  first  legislative  acts  on 
these  roads,  given  by  those  who  were  at  the  head 
of  the  affairs  of  the  province  at  that  time,  or  a  very  few 
years  after, when  the  spirit  and  intent  of  the  legislation 
could  not  have  been  but  well  known  and  understood. 
In  statement  No.  19  of  the  publio  accounts  of  1842  (ap- 
pendix E),  in  statement  £  of  the  public  accounts  of 

r 

1848,  in  statement  No.  28  of  the  public  accounts  of 
1844-45,  in  statement  No  25,  a^t>endix  A,  of  the  public 
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accounts  of  1846   (vol.   6,  appendix  No.  1  of  1846) ;  in      ^^1 
s^tatement  No.  23  of  tho  public  accounts  of  1847, and  in TasQuBEx 
statement  No.  26  of  the  public  accounts  of  1849, 1  find  BgLi*EAr 

as  assets  of  the  province  under  the  heading  "loans  to^     

incorporated  companies  "  as  the  Quebec  turnpike  trust,        j.      ' 

in  1842,  ^400   19s.   Tjd  ;    in    1843,  i;21,600 ;    1844,      

£2 1,600,  and  in  the  said  subsequent  years,  JC38,850. 
Now,  the  province  then  had  not  paid  any  money  in 
cash  to  or  for  this  trust.  It  was  the  purchasers  of  the 
debentures  who  alone  had  advancec  these  amounts. 
What  is  it  then  that  the  province  credits  itself  for  as  a 
loan  to  this  trust?  Clearly  for  the  debentures  as  suc- 
cessively issued  under  the  statutes.  Whatever  may  be 
said  of  this  perhaps  singular  mode  of  book-keeping,  do 
we  not  find  hero  again  as  expressly  as  possible  that 
these  debentures  were  considered  to  be  provincial 
debentures  ?  The  province  had  loaned  its  debentures 
to  this  trust  and  credits  itself  for  their  amount.  The 
province  of  course  had  its  recourse  against  the  trust  for 
the  repayment  of  this  loan,  but  the  purchasers  of  the 
debentures  had  their  recourse  against  the  province  for 
the  moneys  by  them  loaned  on  the  said  debentures.  I 
have  fhoflvn  that  the  province,  when  these  debentures 
matured,  did  acknowledge  its  liability  therefor,  and 
paid  them  all  in  capital  and  interest.  Now  there  can 
be  no  doubt,  and  it  was  conceded  at  the  argument, 
that  if  the  province  was  liable  for  the  capital  of  the 
debentures  issued  under  the  4th  Vic ,  ch.  17,  it  is 
liable  to  the  same  extent  for  those  issued  under  the  16th 
Fic,  ch.  235,  the  amount  whereof  is  claimed  by  the 
suppliants  in  this  case ;  for  this  last  statute,  as  already 
stated,  positively  enacts  (sections  7-10)  that  as  to  the 
capital,  the  debentures  to  be  issued  in  virtue  thereof 
and  all  other  matters  having  reference  thereto,  shall  be 
subject  to  the  provisions  of  the  4th  Vic ,  ch.  17.  It 
is  because,  in  the  same  terms  the  provisions  of  the 
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1881  ordinance  were  extended  to  the  debentures  issued 
TiiB^QuBKir  under  the  8th  Vic.^  ch.  55,  that  the  province  paid 
ti,t!  o .  wr    these  last  debentures. 

The  point  was  taken  on  the  part  of  Her  Majesty  that 

AS(.ieied  ,.^  jjeing  enacted  by  section  17  of  this  16  th  Fic,  ch.  235 

"""^  that  the  new  debentures  should  take  precedence  of  those 
issued  under  the  provincial  guaraqitee,  this  shows 
that  these  new  debentures  were  not  issued  under  such 
guarantee.  Head  alone,this  provision,  which,  as  I  have 
remarked  before,  applies  to  these  debentures  only  so  far 
as  relates  to  the  interest  payable  thereupon,  to  use  the 
words  of  the  act,  would  bear  that  construction.  But  if 
it  is,  as  it  must  be,  taken  in  its  entirety  and  connection 
with  the  other  parts  of  the  section  and  the  ordinance, 
it  not  only  does  not  sustain  the  contention  on  the  part 
of  Her  Majesty  on  this  point,  but,  it  seems  to  me,  that, 
on  the  contrary,  it  repels  absolutely  the  theory  relied 
upon  to  contest  the  suppliant's  claim  that  none  of  the 
debentures  of  this  trust  were  ever  issued  with  the 
provincial  guarantee.  For  there  is  here  an  express 
admission  by  the  legislative  authority  that  deben- 
tures  had  been  issued  with  such  guarantee.  Now 
to  which  debentures  does  the  statute  refer,  as 
having  been  so  issued?  Clearly  to  the  debentures 
issued  under  the  ordinance,  which  the  province  had 
then  paid  to  tne  amount  of  .£11,790.  (Public  accounts 
for  1852,  statements  Nos.  41  and  45.)  The  legislature, 
in  so  many  words,  admits  then,  in  this  section,  that  the 
debentures  issued  under  the  ordinance  were  guaranteed 
by  the  province.  Now,  the  first  part  of  the  section  7 
enacts  that  the  debentures  to  be  issued  shall  be  subject 
to  the  provisions  of  the  said  ordinance.  That  is  saying 
clearly  that  as  the  debentures  issued  under  the  ordi- 
nance were  to  be  considered  as  guaranteed  by  the 
province,  in  case  the  trustees  should  be  unable  to  pay 
them,  the  debentures  issued  under  this  new  statute 
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would  be  so  guaranteed.    And  when  the  statute  adds      1881 
that  these  new  debentures  as  to  the  interest  shall  take  TnE^QoBBK 
precedence  of  those  issued  under  the  provincial  guaran-  gg^LEAu 

tee,  nnd  of  any  claims  by  the  government  for  moneys      

advanced  to  the  said  trustees,  this  has  reference  exclu-  ^  j.  ' 
sively,  and  the  Act  says  so  expressly,  to  the  special 
fund  and  the  tolls  in  the  hands  of  the  trustees.  The 
legislature,  by  this  enactment,  merely  authorizing  the 
trustees  to  give  to  the  new  debentures  priority,  for  the 
interest,  over  the  old  ones  on  the  moneys  in  their  hands, 
but  not  providing,  as  it  had  not  provided  in  the  ordi- 
nance for  the  old  debentures,  for  the  contingency  of  the 
trustees  having  no  funds  to  pay  the  new  debentures. 
Ilere  again  the  fact  that  this  contingency  was  not  pro* 
vided  for  probably  would  put  a  Finance  Minister  under 
the  obligation  to  get  an  appropriation  from  the  Parlia- 
ment before  he  could  pay  these  debentures,  but  could 
not  be  invoked  as  relieving  the  province  of  a  liability 
which  is  imposed  upon  it  by  the  very  same  clause  of 
the  statute,  a  contingent  liability  only  then,  but  now, 
the  special  fund  being  exhausted,  an  immediate  and 
direct  liability. 

I  may  here  remark,  that  it  is  admitted  on  the  record 
that  all  matters  of  fact  which  appear  by  the  public 
accounts  of  the  Dominion  of  Canada^  or  of  the  late 
province  of  Canada^  or  of  the  late  province  of  Lower 
Canada^  ^  as  well  as  all  facts  which  appear  by  the 
journals  of  the  different  branches  of  the  legislatures  of 
the  Dominion,  or  of  the  said  late  provinces,  or  by  the 
sessional  papers  thereof,  shall  be  taken  to  be  proved  by 
reference  to  the  official  publications  thereof,  Vilhout  it 
being  necessary  to  specially  produce  the  same  in  this 
cause,  so  that  the  ruling  in  Poliny  v.  Gray  (1),  that 
reports  of  the  public  departments  of  state  are  not  ad- 
missible as  evidence  of  facts  stated  therein,  does  not 
govern  this  case. 

(1)  12Cli.Div.411. 
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1881         Another  view  of  the  case  sugg^ts  itself  to  my  mitid. 

Tbb  QcTExir  Leaving  aside  the  ordinance,  or  supposing  that  unddr 

Bbllsau    ^^  ^^^  province  would  have  had  the  right  to  repudiate 

its  liabilitv  for  the  debentures  then  issued  and  might 

J.      *  have  refused  to  pay  them,  is  the  said  province  not  pre- 

*^  eluded  now  from  repudiating  the  payment  of  the 
debentures  issued  ux>on  the  same  conditions  and  pro- 
visions  ? 

I  have  shown  how,  as  a  matter  of  fact,  the  province 
has,  before  their  maturity,  treated  these  debentures  as 
provincial  debentures,  and  credited  itself  for  the  loan 
of  them  to  this  trust.  Now,  at  their  maturity,  the 
province  had  paid  them  as  its  own  debt ;  how,  since 
their  maturity,  and  since  that  payment,  it  had  con- 
tinued to  treat  the  amount  paid  therefore  as  a  payment 
of  a  provincial  debt  for  a  provincial  work;  how  the 
interest  on  these  debentures  has  been  considered  in  tho 
legislature  itself,  not  as  the  loan  authorized  by  the 
ordinance,  but  as  a  permanent  charge  on  the  revenue 
of  the  country;  how  the  legislature,  when  ordering 
the  issue  of  the  debentures  now  held  by  the  suppliants, 
avoided  purposely,  to  my  mind,  to  reproduce  the  enact- 
ment contained  in  the  preceding  statute  upon  identical 
debentures,  that  these  debentures  would  not  stand 
guaranteed  by  the  province ;  all  of  these  were  facts 
amounting  to  representations,  by  the  province  to  the 
general  public,  of  whom  the  suppliants  form  part, 
that  these  debentures  were,  as  a  matter  of  fact,  pro- 
vincial debentures. 

See  remarks  of  Blackburn,  J.,  in  Sivan  v.  The  North 
British  Australasian  Co.  (1). 

By  these  representations,  the  suppliants  have  been 
induced  to  invest  their  moneys  in  these  debentures. 
Now,  it  is  a  rule  of  law  that,  if  any  one,  by  a  course  of 
conduct  or  by  actual  expressions,  so  conduct  himself 

<1)  2  H.AC.  175. 
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tliat  another  may  reasonably  infer  an  agreement  and     ^^^ 
nndertaking  by  the  one  so  conducting  or  expressing  Thb  Quebn 
himself,  the  party  so  conducting  or  expressing  himself  ^^J;;^^^^ 

cannot  afterwards  gainsay  the  reasonable  inference  to      

be  drawn  from  his  words  or  conduct,  even  if  he  nerer        j.      ' 
made  such  agreement  or  undertaking.  — 

Per  Pollock^  0.  B.,  Cornish  y.  Abingdon  (1),  or,  in 
other  words,  when  any  one,  by  his  expressions  or  con- 
duct, voluntarily  causes  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  and  induces  him 
to  act  on  that  belief  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things. 

Per  Denman^  0.  J.  (2) ;  see  also  Stone  v.  Oodfrey  (3) ; 
Thane  v.  Rogers  (4) ;  Newton  v.  Liddeard  (5)  ;  Cairn* 
cross  V.  Lorimer  (6) ;  Carr  v.  London  and  North  Western 
Railway  Co.  (I)  ;  and  cases  collected  in  2  Smith's  lead* 
ing  cases  (8). 

According  to  these  universally  admitted  rules  of  law, 
the  province  in  the  case  submitted,  is  estopped,  both 
by  statements  and  by  conduct,  from  now  denying  its 
liability  for  the  debentures  held  by  the  suppliants,  even 
if  it  could  have  done  so  at  first  under  the  ordinance  (9). 

I  have  only  one  more  observation  to  make.  It 
is  with  reference  to  the  remark  made  by  one  of 
the  learned  counsel,  heard  before  us  on  the  part 
of  Her  Majesty  in  the  course  of  his  argument, 
that  it  would  be  unjust  to  make  the  whole  of  the 
province  pay  for  the  roads  of  a  particular  locality.  I 
have  already  quoted  the  public  accounts  to  show  that 
the  policy  of  the  government  at  that  time  was  to  so 
build  and  improve  roads  in  different  parts  of  the  pro- 

(1)  4  n.  &  N.  549.  (5)  12  Q.  B.  925. 

(2)  6  Ad.  &  E.  469.  (6)  3  Macq.  H.  L.  Cases  829. 

(3)  5  Do  G.  M.  &  G.  76.  (7)  L.  B.  10  C.  P.  307. 

(4)  9  Barn.  &  C.  586.  (8)  7th  Edit.  851  et  scq. 

(9)  OomnumweaUh  v,  Audrey  3  Pick.  224. 


142  SUPEBMB  COtTBT  OP  CANADA.    [VOL.  YIL 

1881      vince  and  do  not  intend  to  revert  to  that.    What  strikes 

Thb  Qukbx  my  mind  now  is  this.    These  debenture  holders  cannot 

BbiIbau   ^^  ^^^^  ^y  *^®  inhabitants  of  the  locality  where  these 

roads  have  been  made,  no  liability  is  imposed  on  this 

J.  'locality  by  the  statutes;  and  this  is  admitted,  they 
cannot  be  paid  out  of  the  special  fund  in  the  hands  of 
the  trustees,  for  this  fund  cannot  meet  their  claim ; 
this  is  also  admitted.  It  follows,  that,  if  the  province 
docs  not  pay  them,  they  will  lose  every  cent  of  tie 
moneys  they  have  lent  for  making  these  roads,  that 
consequently  they,  who  may  not  have  the  least  interest 
in  the  locality  where  these  roads  have  been  made,  who 
may  reside  in  England  or  the  United  Stales,  or  in  any 
other  part  of  the  world,  will  be  made  to  pay  for  making 
and  improving  the  said  roads  to  the  amount  of  the 
.£70,000  they  have. so  lent,  that  the  province  whose 
property  these  roads  are,  would  thus  have  become 
richer  by  .£70,000  at  the  expense  of  the  said  debenture 
holders.  Now,  for  slates  as  for  individuals  "  jEquum 
sit  neminem  cum  allerius  detrimento  locuplctariy  And 
would  there  not  be  a  greater  injustice  in  cau&ing  these 
debenture  holders  to  lose  their  ^70,000,  than  in  oblig. 
ing  the  province  on  whose  property  this  money  has 
been  expended  to  repay  it  ?  By  the  construction  I  give 
to  this  statute,  16  Vic,  ch.  285,  read  in  connection  with 
the  prior  and  subsequent  acts  and  proceedings  of  the 
pr^yincCi  concerning  this  trust,  not  only  is  such  a  grave, 
very  grave  injustice  prevented,  but  moreover  the 
repudiation  of  a  public  debt  by  the  province  of  Canada 
as  constituted  before  confederation  does  not  receive  the 
sanction  and  authority  of  the  courts  of  justice. 

I  am  of  opinion  that  the  judgment  of  the  Exchequer 
Court  awarding  to  the  suppliants  the  capital  of  the  de- 
bentures held  by  them  is  right,  and  that  the  appeal 
from  the  said  judgment  taken  on  the  part  of  Her 
Majesty  should  be  dismissed  with  costs. 
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On  the  croa8-api>eal  the  suppliants  complain  of  that      ^^^^ 
part  of  the  judgment  of  the  Exchequer  Court  by  which  Tab  Qctisx 
they  were  refustd  the  interest  accrued  on  the  deben-  ^EUJikv. 
tures  held  by  them.  -- — 

The  proviso  in  the  16  Vic,  ch.  285,  sec.  7,  relating  to        j.      ' 

this  part  of  the  case,  reads  as  follows : — "  Provided      

nevertheless  that  no  moneys  shall  be  advanced  out  of  the 
provincial  funds  for  the  payment  of  the  said  interest'^ 

The  point  was  taken  by  the  suppliants  that  the 
enactment  that  the  interest  was  not  to  be  advanced  out 
of  the  provincial  funds,  referred  only  to  the  issue  of 
.£30,000  made  under  this  seventh  section  of  the  act  and 
did  not  apply  to  the  issue  of  .£40,000  made  under  the 
tenth  section,  but  this  is  an  error.  This  enactment  in 
section  7  applies  by  its  very  terms,  not  only  to  the  de- 
bentures issued  under  the  said  section,  but  also  gene* 
rally  to  all  debentures  issued  under  the  act,  including 
those  issued  under  section  10,  so  that  they  all  stand  on 
the  same  footing,  and  must  be  governed  by  the  same 
rules. 

It  is  clear,  and  I  apprehend  not  contested,  that  tha 
only  thing  that  the  legislature  intended  by  so  enacting 
that  no  moneys  were  to  be  advanced  out  of  the  provin* 
cial  funds  for  the  payment  of  the  interest  on  these  new 
debentures,  was  to  repeal,  quoad  the  said  debentures, 
the  enactment  contained  in  section  27  of  the  ordinance 
4th  Ftc,  ch.  17,  by  which  the  Governor  General  was 
empowered  to  authorize  the  loan  to  the  special  fond  in 
the  hands  of  the  trustees,  of  any  sum  of  money  neces- 
sary  to  pay  any  arrears  of  interest  that  might  be  due  on 
the  debentures  issued  by  the  trust,  which  loan  the 
trustees  were  ordered  by  the  same  section  of  the  or- 
dinance to  repay  to  the  receiver  general  out  of  the  said 
special  fund.  Now,  the  suppliants  here  have  nothing 
to  do  with  this  loan  which  was  a  mere  matter  of  ad- 
ministration between  the  executive  authority  and  i(s 
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1881      oiEcers,  the  trostees.    Whether    the  executive  lends 
IhiQchn money  to  the  trustees  and  whether  the  trustees  repay 

Bbluau    *^^'  ^^^^  ^  ^^'  *^^  could  not  be  the  ground  of  their 

claim.    They  ask  the  amount  of  the  interest  on  their 

asc  ^''®*"^  debentures,  not  as  a  loan,  but  as  a  debt  of  the  govcm- 

ment  to  them.    The  government,  in  their  legislature, 

as  I  have  shown  by  the  public  accounts,  has  considered 
this  interest,  when  it  paid  it  before,  not  as  a  loan  to  an 
iucorx>orated  company,  but  as  a  permanent  charge  on 
the  public  revenues  of  the  country,  as  a  debt  of  the 
country.  It  is  as  such  that  the  suppliants  claim  it 
now.  Having  come  to  the  conclusion  that  the  pro- 
vince was  responsible  for  the  capital  of  these  deben- 
tures  as  one  of  its  debts,  it  seems  to  me  that  it  follows 
as  a  necessary  consequence  that  the  interest  of  these 
debentures,  which  on  their  face  are  payable  with 
interest,  is  likewise  a  debt  of  the  province.  There 
might  be  some  doubt  as  to  the  liability  of  the  province 
for  this  interest  before  these  debentures  matured.  But 
since  their  maturity,  since  they  have  become  a  direct 
liability  of  the  province  for  their  capital,  the  province, 
if  liable  at  all,  is  liable  for  them  as  they  are,  that  is  to 
say  with  interest.  The  provincial  chest  has  received 
the  interest  on  these  moneys ;  that  interest  belonged 
to  the  suppliants.  If  the  province  was  not  condemned 
to  repay  it  to  the  suppliants  as  accrued  since  the  matu* 
rity  of  these  debentures,  it  would  have  derived  a 
benefit,  and  a  very  large  one  indeed,  from  the  non-ful- 
filment of  its  obligation  to  pay  the  capital  when  it 
matured.  The  only  way  to  cause  this  interest  to  cease 
to  accrue  after  the  maturity  of  these  debentures,  was  to 
call  them  in,  according  to  section  2i  of  the  ordinance, 
and  this  has  not  been  done.  It  would  be  unnecessa- 
rily going  over  the  same  ground  again  for  me  to  repeat 
here  at  length  what  I  have  said  on  the  first  part  of  the 
case  as  to  the  capital.    The  province  heretofore  paid 
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the  interest  of  the  moneys  lent  by  the  debenture  holders      1^81 
tinder  the  ordinance,  and  the  8th  Vic,  as  its  debt,  not  The  Queen 
as  the  loan  authorized  by  the  ordinance.    The  snppli-  Bg^LgAu 

ants  ask  the  same  thing  for  the  debentures  issued  under      

.  the  16th  Vic,  which  are  ruled  by  the  same  provisions.        j.      ' 

The  fact  that  this  last  statute  enacts  that  the  loan  au-      

thorized  by  the  ordinance  to  be  made  by  the  crown  to 
the  trustees  for  the  payment  of  the  interest  shall  not  be 
made  for  the  new  debentures  cannot  affect  them  ;  par- 
ticularly for  the  interest  accrued  since  the  maturity  of 
these  debentures,  since  they  have  become  payable  by 
the  province ;  as,  in  any  case,  this  enactment  would 
probably  be  construed  to  apply  only  to  the  interest 
accruing  before  the  maturity  of  these  debentures,  and 
then,  it  is  not  under  that  clause  of  the  ordinance  at  all 
that  they  here  claim  these  interests  but  purely  and 
simply  as  a  liability  of  the  province  ;  as  an  accessory 
of  the  capital  due  to  them  by  the  said  province,  which 
capital  carries  interest  on  the  face  of  the  contract. 
Indeed,  even  if  the  interest  had  not  been  settled  by  the 
contract,  I  apprehend  that,  as  the  detention  of  these 
moneys  by  the  province  since  the  maturity  of  the  de* 
bentures  has  been  a  wrongful  detention,  the  said  pro- 
vinces should  be  mulcted  in  interest. 

I  am  of  opinion  to  allow  the  cross-appeal  of  the 
suppliants  with  costs  and  to  modify  the  judgment  of 
the  Exchequer  Court  so  as  to  allow  them,  in  addition 
to  the  capital  awarded  by  the  said  court,  the  interest  at 
six  per  cent,  on  the  debentures  held  by  them  since  the 
maturity  thereof,  with  the  costs  in  the  Exchequer 
Oourt. 

(JWYNNK,  J. : 

The  question  which  we  have  to  determine  in  this 
case  is  whether  or  not  the  amounts,  or  any  part  of  the 
amounts,  purported  to  be  secured  by  bonds  or  deben- 

10 
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1881      tures  iaeued  by  the  Trustees  of  the  Quebec  Turnpike 

The  QuMsir  Trust,  under  the  authoiity  of  the  act  of  the  parliament 

Bkllkau    ®^  ^^®  province  of  Canada,  before  Confederation,  being 

16  Vic,  ch.  235,  constituted,  at  the  time  of  the  passing 

""^^^f  '  of  the  B.  N,  A.  Act,  a  debt  or  liability  of  the  province , 
of  Canada,  existing  at  Confederation,  so  as  to  become 
imposed  upon  the  Dominion  of  Canada,  by  the  lllth 
sec.  of  the  B,  N.  A.  Aot.  In  the  view  which  I  take,  it 
appears  to  me  to  be  free  from  all  doubt  that  such  liabi- 
lity did  not  then  exist,  unless  it  was  expressly  imposed 
by  the  Imperial  Act,  3  and  4  Vic,  ch.  35,  or  by  some 
acts  or  act  of  the  legislature  of  the  province  of  United 
Canada,  as  constituted  by  that  act. 

Such  was  the  nature  of  the  constitution  given  to  the 
province  of  Canada,  by  3  and  4  Vic,,  ch.  35,  that  no 
debt  or  liability  could  be  enforced  against  the  executive 
government,  even  in  a  proceeding  by  petition  of  right, 
or  become  imposed  upon  it  by  any  executive  oflBicer,  or  by 
all  the  executive  officers  of  the  government  combined, 
without  the  sanction  of  an  act  of  parliament,  or  a  vote 
or  rescdution  of  the  legislative  assembly.  No  contract 
or  obligation,  arising  by  way  of  estoppel,  from  state- 
ments made  by  a  finance  minister  or  other  public  ser- 
vant appearing  in  the  public  accounts  or  elsewhere,  or 
from  any  conduct  of  any  of  the  executive  officers  of  the 
government,  can  be  implied  against  the  government  of 
the  province.  The  doctrine  of  estoppel  in  pais, 
which  is  recognized  in  dealings  between  individuals  or 
eorporations,  the  principle  of  which  is  explained  in 
Pickard  v.  Sears  (1),  Freeman  v.  Cooke  (2),  Swan  v. 
N.  B.  Australasian  Co.  (3),  Cornish  v.  Abingdon  (4), 
Oarr  v.  London  Sf  N,  W,  Railway  Co.  (5),  and  such 
like  cases,  has,  in  my  judgment,  no  application  to  the 

(1)  6  Ad.  &  El.  274.  (3)  2  H,  &  C.  175. 

(2)  2  Ex.  6fi2.  (4)  4  H.  A  N.  549. 

(6)  L  R.  10  C.  P.  316. 
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case  before  us,  which  must  be  determined  upon  the      ^^^^ 

constraction  simply  of  the  act  or  acts  of  parliament,  The  Qubbn 

vote  or  resolution  which  is,  or  are,  relied  upon  as  creating  ^^J^^ 

the  debt  or  liability.    I  shall,  I  think,  best  be  able  to      

convey  the  mode  of  reasoning,  which  has  led  my  mind   ^^*' 

to  the  opinion  I  have  formed,  by  dealing  with  the 

subject    in  a  chronological  order  of    events  from  the 

earliest  statute  which  appears  to  have  any  bearing  upon 

the  case. 

At  the  time  of  the  passing  of  the  Imperial  Statute  1 

&  2  Fie,  ch.  9,  whereby   the  constitution  of  Lower 

Canada,  as  theretofore  existing,   was    suspended,   the 

management  and  repair  of  the  public  highways  in  Lower 

Canada  were  provided  for  and  regulated  under  the  pro- 

visions  of  the  provincial  statute  86  Oeo,  8rd,  ch.  9.    By 

the  Ist  sec.  of  1  &  2    Ftc,  ch.  9,  the  constitution    of 

Lower  Canada  ware  declared  to  be  suspended,  from  the 

time  of  the  proclamation  of  the    act  in  Canada,  until 

the  first  day  of  November,  1840.  By  the  second  section, 

provision  was  made  for  the  constitution  of  a  special 

council  for  the  government  of  the  province,  and  by  the 

third  section  it  was  enacted :  "  that  from  and  after  such 

proclamation,  as  aforesaid,  until  the  said   1st  day  of 

November,  1840,  it  should  be  lawful   for  the  governor 

of  the  province  of  Lower  Canada,  with  the  advice  and 

consent  of  a  majority  of  the  said  councillors  present, 

&;c.,&c.,  to  make  such  laws  or  ordinances  for  the  peace, 

welfare  and  good  government  of  the  said  province  of 

Lower  Canada  as  the  legislature  of  Lower  Canada  aa 

theretofore  constituted  was  empowered  to  make,  &c., 

&c.,  provided  always  that  no  law  or  ordinance  so  made 

should  continue  in  force  beyond  the  1st  day  of  Novem- 

bar,  1842,  unless  continued  by  competent  authority  ; 

provided  also  that  it  should  not  be  lawful,  by  any  such 

law  or  ordinance,  to  impose  any  tax,  duty,  rate  or  impost, 

save  only  in  so  &r  as  any  tax,  duty,  rate  or  impost,  which 
lot 
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1^81      at  the  time  of  the  passing  of  the  act  was  payable  within 
Thb"qI^bbn  the  said  province,  might  be  thereby  continued.      Upon 

Bklleau  *^®  ^"^^^  ^^y  August,  1839,  the  Imperial  Statute,  2  and 
8  Fic,  ch.  53,  was  passed  in  amendment  of  the  act  just 

^J^f  •  recited,  and  the  duration  of  the  special  council  was  ex- 
tended. By  the  third  section  of  this  act  it  was  enacted 
that  so  much  of  the  said  recited  act,  1  and  2  Vic,  ch.  9, 
as  provided  that  it  should  not  be  lawful  by  any  such 
law  or  ordinance  as  therein  mentioned  to  impose  any 
tax,  duty,  rate  or  impost,  save  only  in  so  far  as  any  tax, 
duty  or  impost  which  at  the  passing  of  that  act  was 
payable  within  the  said  province  of  Lower  Canada 
might  be  continued,  should  be  and  was  thereby  repealed, 
subject  however  to  this  proviso— that  it  should  not  be 
lawful  for  the  said  governor  and  special  council  to 
make  any  law  imposing  or  authorizing  the  imposition 
of  any  new  tax,  rate,  duty  or  impost,  except  for  carrying 
into  effect  local  improvements  within  the  said  province 
of  Lower  Canada^  or  any  district  or  other  local  division 
thereof,  or  for  the  establishment  or  maintenance  of 
police  or  other  object  of  municipal  government 
within  any  city,  town  or  district  or  other  local  division 
of  the  said  province  ;  and  provided  also  that  in  every 
law  or  ordinance  imposing  or  authorizing  the  im- 
position of  any  such  new  tax,  duty,  rate  or  impost,  pro- 
vision should  be  made  for  the  levying,  receipt  and  ap- 
propriation thereof  by  such  person  or  jiersons  as  should 
be  thereby  appointed  or  designated  for  that  purpose, 
but  that  no  such  new  tax,  duty,  rate  or  impost  should 
be  levied  by  or  made  payable  to  the  Receiver-General  or 
to  any  other  public  officer  employed  in  the  receipt  of  Her 
Majesty's  ordinary  revenue  in  the  province ;  nor  should 
any  such  law  or  ordinance  aforesaid  provide  for 
the  appropriation  of  any  such  new  tax,  duty 
rate  or  impost  by  the  said  governor  either  with 
or  without  the  advice  of  the  executive  council  of  the 
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said  province,  or  by  the  commissioners  of  Her  Majesty's      l^^l 
treasury,  or  by  any  other  officer  of  the  crown  employed  Thb  Quhk 
in  the  receipt  of  Her  Majesty's  ordinary  revenue.  Bhllhau 

Now,  it  seems  to  me  that  by  this  very  precise  Ian-      

guage.  the  Imperial  parliament,  while  impressed  with '*'^'' *'• 
the  necessity,  for  the  preservation  of  the  peace,  order 
and  good  government  of  the  province,  of  temporarily 
Buspending  the  exercise  of  its  ancient  representative  in- 
stitutions, was  scrupulously  careful  to  interfere  as  little 
as  possible  with  the  right  of  the  people  to  impose  upon 
themselves  their  own  burthens,  and  that  they  therefort 
thus,  in  what  appears  to  be  very  plain  language,  de- 
clined to  invest  the  special  council,  so  exceptional  in 
its  construction,  with  power  to  make  any  law  which 
could  be  construed  as  imposing,  directly  or  indirectly,  a 
new  burthen  upon  the  public  revenues  of  the  province  ; 
and  in  express  terms  limited  the  council's  power  of 
imposing  any  rate,  duty,  tax  or  impost,  of  whatever 
nature  or  amount,  to  matters  of  a  purely  local  or  muni- 
cipal character,  in  respect  of  the  levying  or  receipt  of 
which,  neither  the  Lords  of  Her  Majesty's  treasury  nor 
the  Receiver-General  of  the  province,  nor  any  other 
public  officer  ordinarily  employed  in  the  collec- 
tion and  receipt  of  Her  Majesty's  reveiiue  in  the  pro- 
vince, should  be  in  any  wise  concerned  or  be 
accountable. 

The  special  council  whose  powers  were  thus  restricted 
passed  an  ordinance  upon  the  30th  day  of  January, 
1841,  in  the  first  section  of  which  it  was  enacted :  That 
it  should  be  lawful  for  the  governor  by  letters  patent 
under  the  great  seal  of  the  province  to  appoint  not 
less  than  five  nor  more  than  nine  persons  to  be,  and 
who  and  their  successors,  to  be  appointed  in  the  manner 
thereinafter  mentioned  should  be  trustees  for  the  pur- 
pose of  opening,  making  and  keeping  in  repair  the 
roads  thereinafter  specified.    The  second  section  pro- 
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1881      yided  for  the  appointment  of  successors  to  the  trustees, 

Ths  QusBir  By  the  third  section  it    was   enacted    that    the  said 

Bblubau.  trustees,  for  all  the  purposes  of  the  ordinances  might,  by 

the  name  of  "  The  Trustees  of   the    Quebec  Turnpike 

' ' "  Roads,"  sue  and  be  sued,  answer  and  be  answered  unto, 

in  all  courts  of  justice  and  might  acquire  property  and 
estate,  moveable  and  immoveable,  which  being  so  ac- 
quired should  be  vested  in  Her  Majesty  for  the  public 
uses  of  the  province,  subject  to  the  management  of  the 
said  trustees,  for  the  purposes  of  the  ordinance,  and 
might,  in  the  manner  which  they  should  deem  fit, 
cause  the  said  roads  and  each  of  them,  and  the  bridges 
thereupon,  to  be  improved,  widened  and  repaired,  etc., 
etc.,  and  might  from  time  to  time  appoint  and  remove 
surveyors,  officers  and  other  persons  under  them  as  they 
might  deem  necessary  for  the  purposes  of  the  ordinance, 
and  pay  them  such  reasonable  compensation  as  the  said 
trustees  should  deem  meet,  and  might  generally  do  and 
perform  all  such  matters  and  things  as  might  be  ne- 
cessary for  carrying  the  ordinance  into  effect  according 
to  the  true  intent,  meaning  and  object  thereof.  By  the 
ninth  section  it  was  enacted  that  the  roads  over  which 
the  provisions  of  the  ordinance  and  the  powers  of  the 
trustees  should  extend  should  be  seven  in  number, 
covering  thirty  miles  in  the  whole,  as  appears  by  a 
paper  subsequently  laid  before  the  legislature  of  United 
Canada,  but  consisting  of  several  short  roads  varying 
from  one  to  six  or  seven  miles  each  in  length,  radiating 
in  every  direction  from  the  city  of  Quebec. 

By  the  10th  section  it  was  enacted  that  the  said 
trustees  might  erect  toll  gates  and  collect  certain  speci- 
fied  tolls  and  rates  thereat  upon  each  of  the  said  roads, 
and  that  the  said  trustees  might  establish  the  regula- 
tions under  which  such  tolls  and  rates  should  be  levied 
and  collected,  and  that,  with  the  consent  of  the  gover- 
nor, they  might  from  time  to  time,  as  they  should  see 


VOL-  Vn.]    SUPEBMB  COUBT  OP  CANADA.  151 

fit,  alt^,  change  and  modify  the  said  rates  and  tolls  and      ^^^^ 
the  said  regulations.  Thb^.bic 

By  the  14th  section  it  was  enacted  that  the  said  tolls  sgLLEAu 

might  be  levied  by  the  said  trustees  on  the  said  roads,      

or  on  any  of  them,  or  on  any  part  of  them,  or  of  ^]^' 
any  of  them,  from  and  after  the  day  when  the 
said  trustees  should  have  assumed  control  and  manage- 
ment of  such  roads  or  road  or  part  of  a  road  in  the 
manner  in  the  ordinance  provided  and  not  before,  but 
that  the  time  of  such  assumption  should  be  at  the  dis- 
cretion of  the  said  trustees  and  should  not  depend  ui>on 
the  completion  or  non -completion  of  the  improvements 
on  the  roads,  road  or  part  of  road  of  which  the  control 
and  management  should  be  so  assumed. 

By  the  16th  section  it  was  enacted  that  the  said  trus- 
tees might  if  they  should  think  proper  commute  the 
tolls  on  any  road  or  portion  thereof  with  any  person  by 
taking  a  certain  sum  either  monthly  or  yearly  in  lieu  of 
such  tolls.  By  the  18th  section  it  was  enacted  that  the 
said  roads  should,  respectively,  from  the  time  thereinafter 
mentioned,  be.  and  remain  in  and  under  the  exclusive 
management,  charge  and  control  of  the  said  trustees, 
and  that  the  tolls  thereon  should  be  applied  solely  to 
the  necessary  expenses  of  the  management,  making  and 
repairing  of  the  said  roads  and  the  pa3rment  of  the  in- 
terest on,  and  principal  of,  the  debentures  thereinafter 
mentioned. 

By  the  19th  section  it  was  enacted  that  from  the  time 
when  the  said  trustees  should  assume  the  control  and 
management  of  any  part  of  any  road  mentioned  in  the 
9th  section  of  the  ordinance,  every  person,  body  politic 
or  corporate,  who  might  be  bound  by  any  law  of  the 
province,  or  any  proces  verbal,  duly  homologated  (and  all 
such  laws  and  procts  verbaux  were  declared  to  remain 
in  full  force  except  in  so  far  as  they  were  thereby  ex- 
pressly derogated  from)  to  repair  or  keep  up  or  to  per- 
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18S1      Jorxn  any  service  or  labor  on  or  with  regard  to.  any  por- 

TuB  QuuN  tion  of  such  road,  should,  and  were  thereby  required,  to 

Bbllbau.  <^o^ii^^^^  ^U  such  obligations  with  the  said  trustees, 

—      for  such  sum  of  money  as  might   be  agreed  upon,  by 

'  '  such  parties  respectively  and  the  said  trustees,  and 

that  such  commutation  money  should  be  paid  annually 
on  the  Ist  day  of  May  in  each  year,and  that  in  default  oi 
payment  the  trustees  might  sue  for  and  reoover  the 
same  in  any  court  having  jurisdiction  to  the  amount, 
and  that  if  no  such  agreement  should  be  effected  in 
any  case,  the  trustees  might  sue  the  party  refusing  to 
come  to  an  agreement  and  might  recover  such  sum  for 
such  commutation  as  the  court  should  award. 

By  the  20th  section  it  was  enacted  that  it  should  be 
lawful  for  the  governor,  at  any  time,  and  whenever  he 
should  deem  it  expedient,  to  appoint  the  said  trustees 
commissioners  for  carrying  into  effect  an  ordinance  of 
the  special  council,  passed  in  the  same  year,,  intituled 
**  An  ordinance  to  dec.'lare  and  regulate  the  tolls  to  be 
taken  on  the  bridge  over  the  Cap  Souge  Biver,  and  for 
other  purposes  relative  to  the  said  bridge/'  and  that 
during  the  time  the  said  trustees  should  be  such  com- 
missioners the  said  bridge  should  be  held  to  be  part  of 
the  roads  and  bridges  under  the  management  of  the 
said  trustees  as  if  it  had  been  mentioned  in  the  9th 
section  of  the  ordinance,  and  that  the  tolls  authorized 
to  be  levied  by  the  ordinance  relating  to  the  said  bridge, 
from  the  persons  using  the  said  bridge  and  collected 
during  the  said  time,  should  form  part  of  the  funds 
thereby  placed  at  the  disposal  of  the  said  trustees,  and 
should  and  might  be  applied  by  thein  in  the  same 
manner  as  the  other  tolls  authorized  to  be  levied  under 
the  ordinance. 

By  the  21st  section  it  was  enacted  that  it  should  be 
lawful  for  the  said  trustees  to  raise,  by  way  of  loan,  on 
the  credit  and  security  of  the  tolls  thereby  authorized 
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to  be  imposed,  and  of  other  monies  which  might  come      ^^^ 
into  the  possession  of,  or  be  at  the  disposal  of,  the  said  Thb  Qubbk 
trustees,  under  and  by  virtue  of  the  ordinance,  and  not  3^1^^^^ 

to  be  paid  out  of  or  chargeable  against  the  general  re-      

venue  of  the  province,  any  sum  of  money  not  exceeding  ' 

on  the  whole  twenty-five  thousand  pounds  currency. 

By  the  22nd  section  it  was  enacted  that  it  should  be 
lawful  for  the  said  trustees  to  cause  to  be  made  out,  for 
such  sum  or  sums  of  money  as  they  might  raise  by 
loan  as  aforesaid,  debentures  in  the  form  contained  in 
Schedule  A  of  the  ordinance,  redeemable  at  such  times, 
subject  to  the  provisions  of  the  ordinance  as  the  said 
trustees  should  think  most  safe  and  convenient. 

By  the  23rd  section  it  was  enacted  that  such  deben- 
tures should  respectively  bear  interest  at  the  rate 
therein  mentioned,  and  that  such  interest  should  be 
made  payable  semi-annually,  and  might,  at  the  dis- 
cretion  of  the  trustees,  and  with  the  express  sanction 
and  approval  of  the  governor  of  the  province,  and  not 
otherwise,  exceed  the  rate  of  six  per  cent  per  annum, 
any  law  to  the  contrary  notwithstanding,  and  that  the 
interest  should  be  paid  out  of  the  tolls  upon  the  said 
roads,  or  out  of  any  other  monies  at  the  disposal  of  the 
trustees  for  the  purposes  of  the  ordinance. 

By  the  26th  section  it  was  enacted  that  it  should  be 
lawful  for  the  governor  for  the  time  being,  if  he  should 
deem  it  expedient  at  any  time  within  three  years  from 
the  passing  of  the  ordinance,  and  not  afterwards,  to 
purchase  for  the  public  uses  of  the  province,  and  from 
the  said  trustees,  debentures  to  an  amount  not  exceed- 
ing ten  thousand  pounds  currency,  and  by  warrant, 
under  his  hand,  to  authorize  the  receiver-general  to  pay 
to  the  said  trustees  out  of  any  unappropriated  public 
monies  in  his  hands  the  sum  secured  by  such  deben- 
tures, the  principal  and  interest  of,and  on  which,  should 
be  paid  to  the  Beceiver-Q-eneral  by  the  said  trustees  in 
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1881      the  same  manner  and  under  the  same  proyiBions  as  are 
ThsQctbkn provided  with  regard  to  such  payments  to  any  lawful 

Bbllbau   ^^ld®r  ^^  s^^^  debentures,  and  being  so  paid  should 
—      remain  in  the  hands  of  the  Receiver-General  at  the 

^'^^^^^  '  disposal  of  the  legislative  authority  of  the  province  for 
the  time  being. 

By  the  27  th  section  it  was  enacted  that  all  arrears  of 
interest,  due  on  any  debentures  issued  under  the  au- 
thority of  the  ordinance,  should  be  paid  by  the  toid 
trustees  before  any  part  of  the  principal  sum  then  due 
and  secured  by  any  such  debenture  should  be  so  paid, 
and  that  if  the  deficiency  of  the  funds  then  in  the 
hands  of  the  said  trustees  should  be  such,  that  the 
funds  then  at  their  disposal  should  not  be  sufficient  to 
pay  such  arrears  of  interest,  it  should  be  lawful  for  the 
governor  for  the  time  being,  by  warrant  under  his  hand, 
to  authorize  the  Keceiver-G-eneral  to  advance  to  the 
said  trustees  out  of  any  unappropriated  monies  in  his 
hands,  such  sum  of  money  as  might,  with  the  funds 
then  at  the  disposal  of  the  said  trustees,  be  sufficient  to 
pay  such  arrears  of  interest  as  aforesaid,  which  being 
repaid  should  remain  in  the  hands  of  the  Beceiver- 
Gheneral,  at  the  disposal  of  the  legislative  authority  of 
the  province. 

By  the  28th  section  it  was  enacted,  that  it  should  be 
lawful  for  the  said  trustees  at  any  time,  and  as  often  as 
occasion  might  require,  to  raise  in  like  manner  such 
further  sum  or  sums  as  might  be  necessary  to  enable 
them  to  pay  off  the  principal  of  any  loan  which  they 
might  bind  themselves  to  repay  at  any  certain  time, 
and  which  the  funds  in  their  hands,  or  which  would 
probably  be  in  their  hands  at  such  time,  and  applicable 
to  such  repayment,  should  appear  insufficient  to  enable 
them  to  repay  ;  provided  always  that  any  sum  or  sums 
so  raised  should  be  applied  solely  to  the  purfKwe  in 
this  section  mentioned,  and  that  no  such  sum  should 


VOL.  "VII.]   SUPREME  COURT  OP  CANADA.  166 

be  borrowed  without  the  approval  of  the  governor  of      1881 
the  province,  and  that  the  whole  sum  due  by  the  said  Thb  Qubbit 
trustees  under  the  debentures  then  unredeemed  and  Ti„,fl,„ 

issued  under  the  authority  of  the  ordinance  should  in      

no  case  exceed  thirty-five  thousand  pounds  currency,  iL-.' 
and  that  all  the  provisions  of  the  ordinance  touching 
the  terms  upon  which  any  sum  should  be  borrowed 
under  the  authority  thereof  by  the  trustees,  the  rate  of 
interest  payable  thereon,  the  payment  of  such  interest, 
the  advance  by  the  Eeceiver-General  of  the  sums  ne- 
cessary to  enable  the  trustees  to  pay  such  interest,  and 
the  repayment  of  the  sums  so  advanced  should  be  ex- 
tended to  any  sum  or  sums  borrowed  under  the  author- 
ity of  this  section. 

By  the  29th  section  it  was  enacted  that  the  due  ap- 
plication of  all  public  monies  whereof  the  expenditure 
or  receipt  is  authorized  by  the  preceding  sections  should 
be  accounted  for  to  Her  Majesty,  her  heirs  and  sucessors, 
through  the  Lords  Commissioners  of  Her  Majesty's 
Treasury  for  the  time  being,  in  such  manner  and  form 
as  Her  Majesty,  her  heirs  and  successors  should  be 
pleased  to  direct,  and : 

By  the  37th  section  that  the  said  trustees  should  lay 
detailed  accounts  of  all  monies  by  them  received  and 
expended  under  the  authority  of  the  ordinance,  sup- 
ported by  proper  vouchers,  and  also  detailed  reports  of 
all  their  doings  and  proceedings  under  the  said  author- 
ity, before  such  officer,  at  such  times  and  in  such 
manner  and  form,  and  should  publish  the  same  in  such 
way  at  the  expense  of  the  said  trustees  as  the  governor 
should  be  pleased  to  direct. 

The  true  construction  of  this  ordinance,  as  it  appears 
to  me,  was  to  constitute  the  trustees,  when  appointed 
in  the  manner  directed  by  the  ordinance,  a  body 
corporate,  not,  it  is  true,  for  purposes  of  private  profit, 
or  for  trade,  but  for  a  special  limited  public  purpose  of 
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1881      a  puYely  local,  sectional  or  municipal  character,  and 

Trb  Qubbn  not  at  all  of  a  public  character,  in  the  .sense  of  being 

Bbllbau.  provincial ;  composed  of  persons  who  were  no  doubt 

selected  and  appointed  trustees,  in    consequence   pf 

'  *  their  having  an  interest  in  the  contemplated  local  im- 
provements as  residents  in  the  locality ;  but  whether 
the  trustees  were  constituted  a  body  corporate  for  a 
private  or  for  a  public  purpose  seems  to  me  to  be  of  no 
importance,  for  the  first  question  which  arises  for  our 
consideration  is :  Was  that  body  corporate  invested 
with  power  to  impose,  and  did  it  impose,  by  the  deben- 
tures issued  by  it  under  the  ordinance,  any  burthen 
upon  the  public  revenues  of  the  province  of  Lower 
Canada^  for  the  payment,  either  of  the  interest  or  the 
principal,  secured  by  those  debentures,  or  was  it  in- 
vested with  power  to  contract,  and  did  the  debentures 
issued  by  the  corporation  constitute  a  contract,  entered 
into  for  and  in  behalf  of  Her  Majesty,  with  the  respec- 
tive purchasers  of  the  debentures?  The  answer  to 
these  questions  must  be  sought  for  solely  within  the 
four  comers  of  the  ordinance  itself,  which  alone  gives 
to  the  debentures  whatever  validity  and  effect  they  had. 
The  ordinance,  it  is  true,  in  its  8rd  section,  provides 
that  the  body  corporate  constituted  by  the  ordinance 
might  acquire  property  and  estate,  moveable  and  im- 
moveable, which  being  so  acquired  should  be  vested, 
as  indeed  all  the  public  highways  are,  in  Her  Majesty, 
for  the  public  uses  of  the  province,  but  subject,  as  is 
provided  by  the  Srd  and  18th  sections,  to  the  exclusive 
management,  charge  and  control  of  the  body  corporate 
so  created,  and  upon  the  expr.3ss  trust  that  the  tolls  and 
rates  which  the  corporation  was  authorized  to  imjwse, 
levy  and  collect,  should  be  applied  solely  to  the  neces- 
sary expenses  of  the  management  of  the  trust — the 
making  and  repairing  of  the  roads,  and  the  payment  of 
the  interest  on,  %s  well  as  the  principal  of,  the  deben- 
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tares  which  they  were  authorized  to  issue.    Now,  these      ^^^1 
toils  aad  rates,  which  they  were  authorized  to  impose,  Thb  Qubrn 
levy  and  collect  upon  and  from  all  persons  using  the  bbllbau. 

roads,  or  who,  by  the  provisions  of  the  law  previously      

in  force,  were  made  liable  to  contribute  to  the  repair  of  — . ' 
the  roads  abutting  upon  their  lands,  were  in  no  sense 
public  monies  of  the  province  of  Lower  Canada,  nor 
monies  received  by  Her  Majesty  either  through  the 
Lords  of  Her  Majesty's  Treasury,  or  through  the  Receiver 
General  of  the  province,  or  through  any  other  oflBcer 
employed  in  the  collection  or  receipt  of  Her  Majesty's 
provincial  revenue,  or  for  the  receipt  or  appropriation 
of  which  any  of  these  officers  were  accountable  or  with 
which  they  had  anything  to  do.  This  is  conclusively 
established  by  the  terms  of  2  and  3  Vic,  ch.  53,  which 
alone  gave  to  the  special  council  power  to  enable  the 
trustees  to  deal  with  the  work  and  fund  placed  under 
their  control  as  a  work  and  fund  of  a  purely  local  and 
sectional  and  municipal  character.  It  is  therefore 
erroneous  to  speak  of  the  work  as  provincial,  or  the 
rates,  tolls  and  commutation  monies  constituting  the 
fund  created  by  the  ordinance  as  being  part  of  the 
public  funds  or  revenue  of  the  province  of  Lower 
Canada,  The  87th  section  of  the  ordinance  must  be 
read  as  referring  to  those  rates,  tolls  and  other  monies 
coming  into  the  hands  of  the  trustees  to  be  applied  by 
them  to  the  specially  prescribed  purposes  of  the  trust, 
its  object  being  to  afford  evidence  of  the  manner  in 
which  they  should  be  fulfilling  their  trust ;  and  the 
29th  section,  to  haye  any  application,  must  be  applied  to 
all  such  public  monies,  if  any,  as  should,  in  the  discre- 
tioA  of  the  governor,  be  advanced  under  his  warrant 
out  of  the  unappropriated  publicmonies  of  the  province, 
as  a  loan  to  the  corporation. 

It  is,  howerer,  to  the  clauses  which  alone  give  to  the 
body  corx>orate  any  power  to  raise  money  by  loan  upon 
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1881      its  debentures,  that  we  must  look,  to  ascertain  whether 

TBBQorBBir  or  not  any  charge  or  liability  for  the  redemption, either 

Bbll'bau    ^^  ^^^  interest  or  principal  of  those  debentures.is  imposed 

upon  the  public  revenues  of  the  province,  or  is  assumed 

^"3^'  *  by,  or  on  behalf  of  Her  Majesty. 

Now  these  clauses  in  the  most  express  terms  exclude 
and  repel  all  idea  of  any  such  charge  or  liability  hav- 
ing been,by  the  ordinance,  imposed  upon  the  provincial 
revenue  or  assumed  by  or  on  behalf  of  Her  Majesty. 

By  the  2l8t  sec.  the  power  of  the  trustees  is  limited  to 
raising  the  i!25,000 currency,thereby  authorized  "upon 
the  credit  and  security  of  the  tollb*  authorized  to  be  levied, 
and  of  other  monies  ;  viz.  the  commutation  monies, 
coming  into  the  possession  of,and  at  the  disposal  of  the 
trustees  under  the  ordinance,  and  not  to  be  paid  out  of 
or  to  be  chargeable  against  the  general  revenue  of  the 
province." 

This  is  an  express  declaration  that  the  monies  so 
raised  shall  form  no  charge  or  liability  upon  the  general 
revenue  of  the  province,  and  there  is  no  warrant  or  au- 
thority for  our  holding  that  Her  Majesty  assumed,or  could 
assume,  any  obligation  in  respect  of  the  debentures, 
otherwise  than  through  the  medium  of  and  as  a  charge 
or  liability  upon  the  provincial  revenue. 

Then  the  23rd  section  again  repeats  that  the  interest 
payable  under  the  debentures  shall  bt  paid  out  ,of  the 
tolls  upon  the  said  roads,  or  out  of  any  other  monies  at 
the  disposal  of  the  trustees  for  the  purposes  of  the  or- 
dinance. 

The  26th  sec.  leaves  it  dicretionary  with  the  governor 
for  the  time  being,  if  he  should  deem  it  expedient  '*  a|; 
any  time  within  three  years  from  the  passing  of  the 
ordinance,  and  not  after  wards,to  purchase  for  the  public 
uses  of  the  province  and  from  the  said  trustees,  deben- 
tures to  an  amount  not  exceeding  JS  10,000,  cur- 
rency, and  by  warrant,  under  his  hand,  to  authorize 
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the  Receiver  General  to  pay  to  the  said  trustees  out  of      1^81 
any  unappropriated  public  monies  in  his  hands  the ThbQubbn 
sum  secured  by  such  debentures;  the  principal  and  t,    ^' 
interest  of,  and  on  which,  shall  be  paid  to  the  Receiver       — 
General  by  the  said  trustees  in  the  same  manner  and      i^' 
under  the  same  provisions  as  are  provided  with  regard 
to  such  payments  to  any  lawful  holder  of  such  deben- 
tures,  and  being  so  paid  shall  remain  in  the  hands  c^ 
the  Receiver  General,  at  the  disposal  of  the  legislative 
authority  of  the  province  for  the  time  being."    Now  by 
this  clause  the  governor  is  empowered,  in  his  discretion, 
to  lend  to  the  corporation  out    of  the  unappropriated 
public  monies  of  the  province  a  sum  not  exceeding 
jE  10,000,  and  to  receive  therefor  debentures  of  the  cor- 
poration, which  were  to  be  held  by  the  Receiv^sr  Gen- 
eral, to  and  for  the  public  uses  of  the  province     The 
province  was  thereby  authorized  to  become  a  creditor 
of  the  corporation  to  that  amount,  and  was  placed  in 
respect  of  such  loan  precisely  in  the  same  position  as 
every  other  creditor  of  the  corporation  who  should  ad- 
vance money  to  it,  upon  the  security  of  its  debentures. 
Then,  again,  by  the  2'7th  clause,  if  the  funds  at  the 
disposal  of  the  corporation  should  at  any  time  prove  to 
be    insufficient    to  pay  all  arears  of   interest    upon 
the   debentures,    it    was    left    to    the    discretion    of 
the    governor    for     the     time     being,   by    warrant 
under      his     hand,     to     authorize     the     Receiver- 
General  to  advance  to  the  said  trustees,  out  of  any 
unappropriated  monies  in  his  hands,  such  sum  of  money 
as  might,  with  the  funds  then  at  the  disi)OBal  of  the 
trustees,  be  sufficient  to  pay  such  arrears  of  interest  as 
aforesaid,  *'  and  the  amount  so  advanced  shall  be  repaid 
by  the  trustees  to  the  Receiver-General,  out  of  the  sums, 
so  to  be  commuted,  levied  and  collected  as  aforesaid, 
and  being  so  repaid  shall  remain  in  the  hands  of  the 
Receiver-General,  at  the  disposal  of  the  legislative  au- 
thority oi  the  province." 
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1881  Now  these  proyisionB,  enabling  the  proyince,  in  the 

Thb^eun  discretion  of  the  governor  for  the  time  being,  to  become 

^   ^'        creditors  of  the  trust  corporation  precisely  in  the  same 

manner  and  upon  the  same  terms  as  any  private  i>er8on 

^^^^'  *  becoming  a  creditor  of  the  corporation,  advancing  to  it 
money  upon  the  security  of  its  debentures,  is  so  utterly 
inconsistent  with  the  province  being  made  the  debtor 
to  the  purchasers  of  the  debentures,  or  subjected  to  any 
obligation  or  liability  as  guarantors  or  otherwise,  to 
redeem  the  debenture8,either  as  to  principal  or  interest, 
that  we  can  in  my  judgment  come  to  no  other  conclu- 
sion  than  that  no  charge  or  liability  whatever  in  re* 
spect  of  the  debentures  was  imposed  upon  the  province 
by  the  terms  of  the  ordinance. 

Such,  then,  being  the  true  construction  to  put  upon 
the  terms  of  the  ordinance  at  the  time  of  the  re-union 
of  the  provinces  of  Lower  and  Upper  Canar/a  being 
effected,  it  is  plain  that  there  did  not  then  exist  any 
charge  or  liability  imposed  upon  the  revenues  of  Lower 
Canada  which  could  in  that  character,  upon  the  union, 
become  a  charge  or  liability  upon  the  revenues  of 
United  Canada  to  redeem  any  debentures  which  should 
be  issued  by  the  trustee  corporation  under  the  author- 
ity of  the  ordinance. 

Now,  the  Act  of  Union  8  and  4  Vic,  chap.  35,  came 
into  operation  on  the  10th  February.  1841,  in  pursuance 
of  a  proclamation  to  that  effect  published  in  Canada 
xipon  the  6th  February,  1841. 

There  having  been  no  charge  or  liability,  in  respect 
of  any  debentures  which  should  be  issued  by  the  trust 
corporation  under  the  authority  of  the  ordinance,  im- 
posed upon  the  revenues  of  Lower  Canada^  or  constitut- 
ing a  debt  or  obligation  of  that  province  before  the 
union,  which,  in  that  character,  could,  by  the  union* 
become  a  charge  or  liability  imposed  upon  United 
Canada^  we  must,  as  I  hare  said  at  the  outset,  look  to 
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the  Imperial  statute,  8  and  4  Vic,  chap.  35,  and  to  the      ^^^^ 
legislation  of  the  parliament  of  United  Canada  as  the TheQuben 
only  authorities,  under  the  circumstances,  competent  bk^lbau 

to  impose  the  charge  or  liability  upon  the  reyenues  of      

United  Canada,  in  order  to  determine  whether  or  not    ^^"^^' 
any  such  charge  or  liability  has  ever  been,  and  if  ever 
when,  created  and  imposed. 

By  the  Srd  and  4th  Vic,  chap.  35,  sec.  50,  it  was 
enacted  that  all  revenue  over  which  the  respective 
legislatures  of  the  two  provinces  of  Upper  and  Lower 
Canada,  before  and  at  the  time  of  the  passing  of  the 
act,  had  power  of  appropriation,  should  form  one  con- 
solidated revenue  fund,  to  be  appropriated  for  the  pub- 
lic service  of  Canada,  subject  to  the  charges  by  the  act 
directed. 

The  sections  of  this  act  from  50  to  57  inclusive  were 
repealed  by  an  Imperial  act  passed  in  the  10th  and 
11th  years  of  Her  Majesty's  reign,  for  the  purpose  of 
adopting  similar  provisions  contained  in  the  provincial 
act,  9  Vic,  chap.  149,  but  I  quote  from  the  act  of 
union  as  it  was  by  it,  that  the  revenues  of  the  two 
pr3vinces  of  Lower  and  Upper  Canada  as  those  re- 
venues existed  at  the  union  were  united  into  one  con- 
solidated fund  under  the  exclusive  control  of  the  legis- 
lature of  United  Canada, 

By  the  55th  section  of  this  act  of  union  it  was  enacted 
that  the  consolidation  of  the  duties  and  revenues  of  the 
said  province  should  not  be  taken  to  affect  the  paymenf 
out  of  the  said  consolidated  revenue  fund  of  any  sum 
or  sums  theretofore  charged  upon  the  said  rates  and 
duties  already  raised,  levied,  and  collected,  or  to  be 
raised,  levied  and  collected,  to  and  for  the  use  of  either 
of  the  sfldd  provinces  of  Upper  and  Lower  Canada  for 
such  time  as  should  have  been  appointed  by  the  seve- 
ral acts  of  the  legislature  of  the  province  by  which 

sucli  chargtfii  were  severally  authorized,  and : 
11 
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1881  By  the  6*7th  section  it  yras  enacted  that  subject  to 

TubQubbn the  several  payments  by  the  act  charged  on  the  said 

^    ^'       consolidated  revenue  fund  the  same  should  be  appro- 

priated  by  the  legislature  of  the  province  of  Canada  for 

^'^^^  *  the  public  service  in  such  manner  as  they  should  think 
proper :  "  Provided  always  that  all  bills  for  appropriat- 
ing any  part  of  the  surplus  of  the  said  consolidated 
revenue  fund  or  for  imposing  any  new  tax  or  impost, 
shall  originate  in  the  legislative  assembly  of  the  said 
province  of  Canada  ;  Provided  also  that  it  shall  not  be 
lawful  for  the  said  legislative  assembly  to  originate  or 
pass  any  vote,  resolution  or  bill  for  the  appropriation  of 
any  part  of  the  surplus  of  the  said  consolidated  revenue 
fund,  or  of  any  other  tax  or  impost,  ta  any  purpose 
which  shall  not  have  been  first  recommended  by  a 
message  of  the  governor  to  the  said  legislative  assembly, 
during  the  session  in  which  such  vote,  resolution  or 
bill  shall  be  passed.*' 

As,  then,  the  liability  to  redeem  any  debentures  which 
should  be  issued  by  the  trust  corporation,  under  the 
ordinance  of  the  special  council  of  Lower  Canada,  4  Vic. 
ch.  17,  did  not,  on  the  10th  February,  1846,  exist  as  a 
charge  upon  the  revenues  of  Lower  Canada,  and  as  all 
those  revenues  became,  by  the  act  of  union,  part  of  the 
consolidated  revenue  fund  of  Canada,  which  was  placed 
under  the  sole  control  of  the  legislature  of  UnitedCanada, 
subject  only  to  the  charges  thereon  imposed  by  the 
act  of  union,  and  as  the  liability  to  redeem  such  de- 
bentures was  not  among  the  charges  so  imposed,  we 
must  seek  in  the  proceedings  of  the  legislature  of 
Canada,  for  some  vote,  resolution,  or  bill  appropriating 
some  part  of  the  surplus  of  the  consolidated  revenue 
fund  of  Canada  towards  the  redemption  of  the  deben- 
tures. From  the  terms  of  the  57th  section  of  the  Union 
Act,  it  is  impossible  to  say  that  the  liability  could  ever 
arise  by  implication  from  any  state  of  facts,  nor  could 


Vol.  tiL]  sUpebmb  coubt  of  cakada.  i^s 

any  court  of  justice  pronounce  it  to  exist  upon  any      1881 
authority  or  evidence,  short  of  the  voice  of  the  legisla-  thb  Quhbk 
ture,  expressed  in  some  vote,  resolution  or  bill  imposing  3,,?^^^ 

the  charge.    Now,  that  the  legislature  of  Canada^  as      

constituted  by  the  Act  of  8  and  4  Vic,  ch.  35,  recog-  ^''^^^ 
nized  a  clear  distinction  between  those  purely  local 
works,  such  as  those  which  were  placed,  by  the  special 
ordinance,  under  the  control  of  the  trust  corporation 
thereby  created,  and  those  public  works  which,  from 
their  provincial  character,  should  be  charged  up  on  the 
consolidated  revenue  fund  of  United  Canada,  appears 
from  two  acts  passed  by  the  legislature  of  the 
province  in  its  first  session,  namely,  4  and  5  Vic,  ch. 
28  and  72.  By  the  former  of  those  acts,  intituled,  **  An 
Act  to  appropriate  certain  sums  of  money  for  public 
improvements  and  for  other  purposes  therein  men- 
tioned," there  was  granted  to  Her  Majesty,  the  sum  of 
^1,659,682  sterliag,  to  be  expended,  under  the 
superintendence  of  the  board  of  works  of  the  pro- 
vince, in  the  proportions  in  the  Act  specified,  for  the 
erection  and  completion  of  the  public  works  therein 
enumerated,  which,  besides  canals  and  other  works  for 
improving  the  navigation  of  the  rivers  and  lakes,  com- 
prehended also  certain  great  public  highways  which, 
from  their  provincial  importance,  were  deemed  to  be 
fit  to  be  charged  u]>on  the  consolidated  fund,  namely : 

9th.  For  improving  the  Bay  of  Chaleurs  road  between 
Perc6  Point  and  the  Indian  Mission,  and  a  portion  of 
the  Metis  or  Kempt  road. 

10th.  For  improving  and  completing  the  Oosford  road, 
between  Quebec  and  the  Eastern  Townships. 

11th.  For  improving  and  completing  the  main 
northern  road,  from  lake  Ontario,  at  Toronto,  to  lake 
ITtirofij'continuing  and  perfecting  the  same  from  the 
termination  of  the  portion  already  undertaken  by  the 
district  of  Barrie,  establishing  toll  bars  thereon,  and  im- 
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1881      proving  sundry  parts  thence  to  Penetanguishene  and  on 
Thb  Quhen  the  Cold  Water  Portage.  ^^  i  ''^-Tl\ 

BELLiAu.       ^2th.  For  Improving  the  main  province   road  from 

Quebec  to  Amherstburg  and  Port  Sarnia,  building  cer- 

^^^  '  *  tain  bridges  on  the  same,  between  Montreal  and  Quebec 
and  improving  these  portions  of  the  line  along  which 
the  rivers  or  lakes  are  not  now  available  for  the  trans- 
port of  the  mails,  that  is  to  say,  to  macadamize,  or 
otherwise  improve  that  portion  between  the  Cascades 
and  the  province  line,  and  to  establish  toll  bars  thereon. 

ISth.  To  macadamize,  or  otherwise  complete  that 
portion  from  the  termination  of  the  part  already  under- 
taken by  the  district  of  Brantford  to  London^  and  to 
establish  toll  bars  thereon. 

14th  To  drain,  trunk,  form,  and  otherwise  improve 
the  road  thence  to  Port  Sarnia. 

15th.  To  drain,  trunk,  form,  and  otherwise  improve 
the  road  from  London  to  Chatham,  Sandwich  and  Am" 
herslburg. 

19th.  For  building  bridges  over  the  large  rivers 
between  Quebec  and  Montreal,    • 

17th.  For  the  completion  of  the  military  road  from 
the  Ottawa,  near  L'  Orignal  to  the  St.Lawrence,  and 

18th.  For  the  formation  of  a  line  of  road  from  HamiU 
ton  to  Port  Dover. 

And  by  chapter  ^72,  after  reciting  that  it  was  expedi- 
ent to  extend  the  provisions  of  the  ordinance  4  Vic,  ch. 
17,  to  the  road  thereinafter  mentioned,  it  was  enacted 
that  the  provisions  of  the  said  ordinance  and  the  powers 
of  the  trustees  appointed  under  the  authority  thereof, 
should  extend  to  the  road  leading  from  that  sixthly 
mentioned  in  the  9th  sec.  of  the  said  ordinance,  to 
Scott's  bridge,  including  the  said  bridge,  and  to  the 
main  road  running  along  the  north  bank  of  the  river 
St.  Charles  ,  from  Scott's  bridge  aforesaid,  to  the  bridge 
over  the  said  river,  commonly  called  the  red  bridge,  or 
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commissioners'  bridge,   including  the  said  bridge,  as      1S81 
fully,  to  all  intents  and  purposes  whatsoever,  as  if  the  ThbQueen 
said  roads  and  bridges  had  been  mentioned  and  de-  ^    ^' 

scribed  in  the  said   9th  sec.  of  the  said  ordinance,  as      

among  those  to  which  the  said  provisions  and  powers      i f ' 

should  extend. 

Now,  as  regards  this  act,  the  most  that  can  be  said 
in  aid  of  the  contention  of  the  suppliants  is,  that  it  may 
be  construed  as  an  adoption  by  the  Legislature  of  Canada 
of  those  provisions  of  the  special  ordinance  4  Vic,  ch. 
17,  which  profess  to  empower  the  governor,  for  the 
time  being,  to  authorize  a  loan  to  the  trust  corporation, 
out  of  the  surplus  unappropriated  revenues  of  Lower 
Canada,  in  the  hands  of  the  Receiver-General  of  that 
province,  so  as  to  make  those  provisions  applicable  to 
any  surplus  of  the  consolidated  revenue  fund  of  Canada, 
in  the  hands  of  the  Receiver-Q^neral,  or  other  finance 
officer  of  the  united  province,  and  so  as  to  authorize  the 
governor  for  the  time  being,  of  Canada^  to  issue  his 
warrant  upon  this  fund  for  the  special  purposes  of  the 
provisions  so  adopted,  which,  in  view  of  the  provisions 
of  the  Imperial  statute,  8  and  4  Vic ,  ch.  36,  it  would 
not  have  been  lawful  for  the  Governor  to  do  without 
the  special  authority  of  the  legislature  of  Canada  for 
that  purpose  given  ;  but  it  is  plain  that  the  Act  cannot 
be  construed  as  imposing  any  other  or  greater  liability 
upon  the  consolidated  fund  of  Canada  than  that  pur- 
ported to  be  imposed  upon  the  revenues  of  Lower 
Canada  by  the  terms  of  the  special  ordinance,  and  as 
that  ordinance  was  only  permissive,  in  so  far  as  it 
authorized  the  Governor  for  the  time  being,  if  he  should 
deem  it  to  be  expedient,  to  lend  public  monies  to  a  pre- 
scribed amount  to  the  trust  corporation,  upon  the 
security  of  its  debentures,  so,  likewise,  must  the  4  and 
5  Vic,  ch.  72,  be  construed  to  have  been  permissive 
only ;  and,  therefore,  the  latter  act  cannot  be  construed 
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1881      as  imposing  any  liability  to  redeem   any  debentures 

Thb  Qubkn  which  might  be  issued  by  the  trust  corporation  any 

Bbllbau    ^^^®  than  the  special  ordinance  itself  could  have  been 

so  construed. 

^^  '  *  In  the  session  of  parliament  commencing  on  the  8th 
September  and  terminating  on  the  12th  October,  1842, 
and  upon  the  29th  day  of  September  during  that  session, 
there  appears  to  have  been  a  petition  presented  to  the 
Legislative  Assembly  from  the  trustees  of  the  Quebec 
turnpike  roads  praying  to  be  authorized  to  rai8e,by  way 
of  loan,  a  sum  sufficient  to  complete  the  said  roads  and 
also  for  certain  alterations  in  the  ordinance  constituting 
the  trust.  The  only  action  which  appears  to  have  been 
taken  upon  this  petition  during  the  short  remainder  of 
the  session  was,  that  upon  the  10th  (October,  it  was  re- 
solved that  an  humble  address  be  presented  to  His  Ex- 
cellency the  Grovernor  General,  praying  that  His 
Excellency  will  be  pleased  to  cause  to  be  laid  before  the 
house  within  ten  days  after  the  opening  of  the  next 
session  of  the  provincial  parliament,  detailed  accounts 
of  all  monies  received  and  expended  by  the  trustees  of 
the  Quebec  turnpike  roads  under  the  authority  of  the 
ordinance  to  provide  for  the  improvement  of  the  roads 
in  the  neighbourhood  of  and  leading  to  the  city  of 
Quebec  and  to  raise  a  fund  for  that  purpose,  but  in  the 
public  accounts  laid  before  the  house  during  that  ses- 
sion, accompanying  Iho  estimates  for  appropriations  for 
the  public  service,  in  a  "schedule  of  accounts  and  state- 
"  ments  respecting  the  public  income  and  expenditure 
"  for  the  province  of  Canada,  for  the  year  1841,"  and  in 
a  statement,  forming  part  of  that  schedule,  of  warrants 
issued  on  the  Receiver  General,  on  account  of  the  ex- 
penditure of  the  civil  government  of  that  part  of  the 
province  formerly  Lower  Canada,  for  the  year  1841,  is 
the  entry  of  a  warrant  for  ^£360  175.  Sd.  sterling  as 
issued  to  John  Porter,  secretary  of  the  Quebec  turnpike 
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Toad  trustees,  to  enable  him  to  pay  the  interest  on  loans      ^881 
effected  under  4  F/Vr.,ch.  17,  to  the  first  of  January,  1842,  The  Qdebx 
and  in  another  statement,  being  No.    19   of  the  same  t>„,?1,„ 

schedule,  entitled  "  statement  of  the  affairs  of  Canada^      

on  the  31st  of  Dec,   1841   and  under  the  heading  of   ^][^' 
'  loans  to  incorporated  companies  and  commissioners  of 
turnpike  roads,'  is  an  entry  of  je4C0  19*  7}fif.  currency, 
as  a  loan  to  the  Quebec  turnpike  trust,"  which  sum  it  ^ 
will  be  seen  precisely  represents  the  sum  of  JE300  175.  8rf. 
sterling  in  the  other  entry. 

In  similar  documents  laid  before  the  House  in  the 
session  held  in  1818,  for  the  year  ending  the  81st  Dec- 
ember, 1842,  is  the  entry  of  a  payment  made  to  John 
Porter,  secretary  to  the  trustees  of  the  Quebec  Turnpike 
Soads,  being  for  interest  to  the  81st  of  December, 
1842,  of  the  sum  of  £1,041  6s  lOd.  sterling,  equal,  as  it 
will  be  observed,  to  about  £1,167  Os.  lOd.  currency,and 
in  the  statement  under  the  head  of  '*  Loans  to  incor- 
porated companies,"  is  the  entry  of  the  sum  of  £21,600 
currency  as  a  loan  to  the  Quebec  Turnpike  Trust.  In 
reply  to  the  address  of  the  legislative  assembly  in  the 
previous  session,  there  was  in  the  session  of  1 843  laid 
before  the  assembly,  a  general  account  of  monies  re- 
ceived and  disbursements  made  by  the  trustees  of  the 
Quebec  Turnpike  Roads,  from  the  1st  March,  1841,  to 
the  27th  March,  1843.  By  this  account  it  appears  that 
upon  the  1st  January,  1842,  there  accrued  due  for  in- 
terest upon  debentures  to  the  amount  of  £12,800  pre- 
viously issued  to  divers  persons,  the  sum  of  £400, 
198. 7d.  which  was  liquidated  by  the  Govemor-Ghenerar» 
warrant  of  January  1st,  1842,  for  that  precise  amount ; 
that  upon  the  1st  July,  1842,  the  trustees  received  by 
the  Gbvemor-G^nerars  warrant  the  sum  of  £524  6s.  6d. 
to  pay  the  interest  then  accrued  due,  and  upon  the 
Ist  January,  1843,  by  like  warrant,  the  sum  of  £682 
148.  Id.  to  pay  the  interest  which  accrued  due  upon 
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1^81      the  Slst  December,  1842,  upon    all   debentures    then 
TiiiTqulbn  issued,  which  amounted  to  the  sum  of  JC21,600,  these 

iK.,?l.TT    two  sums  of  .£52 1  6s.  6d.  and  i;632   14s    6d,  making 
together  the  sum  of  i;i,15*7  Os.  lOd.  represent  the  <£  1,04 1 

i\v>nn^,  .  g^  ^Q^  sterling,  entered  in  the  accounts  laid  before  the 
legislature  in  the  session  of  1848,  as  paid  out  of  the 
consolidated  fund.  Now,  by  these  returns  it  appears 
that  the  «£400  I9s.  7d.,  the  first  item  which  was  entered 
in  the  accounts  laid  before  the  legislature  in  1842,  as  a 
loan  to  the  Quebec  Turnpike  Trust,  was  in  fact  ad- 
vanced to  the  trust  corporation  to  pay  interest  upon  all 
the  debentures  then  issued,  and  was  correctly  repre- 
sented as  a  loan  to  the  corporation,  but  the  entry  of 
£21,600  as  a  loan  to  the  corporation  in  the  accounts 
laid  before  the  legislative  assembly  in  1843,  does  not,  it 
must,  I  think,  be  admitted,  correctly  represent  the  state 
of  the  case,  for  in  fact  no  such  amount  had  been  ad- 
vanced by  the  executive  government  to  the  trust  cor- 
poration. It  is  urged  by  way  of  explanation  of  this 
entry,  that  the  government  officials,  whose  duty  it  was 
to  make  out  the  accounts,  entered  this  sum  of  ^£21,600 
as  a  loan  to  the  trust  corporation,  because  they  regarded 
the  monies  obtained  upon  the  trust  corporation's  de- 
bentures, as  monies  borrowed  upon  the  credit  of  the 
Province  and  to  be  paid  out  of  the  public  revenues  of 
the  province,  but  if  that  was  the  idea  entertained,  it 
could  surely  have  been  easily  expressed  and  the  account 
would  have  been  made  out  so  as  to  show  the  province 
to  be  the  debtor  to  the  holders  of  the  debentures  and 
not  creditors  of  the  trust  corporation  for  a  loan  made  to 
the  corporation.  It  is  difficult  to  understand  or  explain 
the  entry,  for  before  the  passing  of  the  Act,  12  Ftc,  ch. 
6,  to  which  I  hall  have  to  reler  by  and  by,  there  was 
no  act  of  parliament,  nor  any  vote  or  resolution  of  the 
Legislative  Assembly  which  could  be  construed  as  sub- 
jecting the  consolidated  fund  to  the  payment  of  tho 
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principal  of  the  debouttires  issued  by  the  corporation,      ^^^^ 
or  as  authorizing  the  loan  of  such  a  sum  to  the  corpora-  The  Queen 
tion ;  but  whatever  explanation  may  be  suggested  for  g,,^^^^^ 

the  entry,  it  is  clear  that  if  any  inference  is  to  be  drawn      

from  any  conduct  of  the  legislative  assembly,  founded  ^"^^* 
upon  the  public  accounts  laid  before  it,  such  inference 
must  be  drawn  from  what  is  stated  in  those  accounts 
and  not  from  what  is  not  stated  therein,  but  is  thrown 
out  in  argument  by  way  of  suggested  explanation  of  a 
statement  in  those  accounts  which  must  be  admitted 
to  be  incorrect ;  and  it  is  equally  clear,  as  it  seems  to 
me,  that  from  the  mere  statement  in  the  accounts,  no 
inference  whatever  cau  be  drawn  which  could  impose 
upon  the  province  any  liability  to  pay  the  debentures, 
for  payment  of  them  out  of  the  public  revenue  of  the 
province  could  be  only  authorized  or  sanctioned,  or  the 
liakUty  to  pay,  be  imposed  only  by  some  vote  or  re- 
solution of  the  legislative  assembly,  or  by  some  bill 
originating  therein  being  passed  into  an  act  of  parlia- 
ment. 

In  the  accounts  laid  before  the  legislative  assembly, 
in  the  session  which  commenced  on  the  28th  Novem- 
ber, 1844,  and  terminated  on  the  29th  March,  1845, 
there  appear  to  be  two  entries,  the  one  showing  tliat 
there  was  paid  by  the  Governor-Generars  warrant,  biv 
tween  the  1st  of  January  and  81st  of  December,  1843, 
to  John  Porter  to  pay  interest  on  turnpike  trust  deben- 
tures, the  sum  of  <£1183  8s.  5d.  sterling,  amounting  to 
i£181418s.  4d.  currency,  which,  at  6  per  cent,  (which 
appears  to  have  been  the  rate  of  interest  at  which  all  the 
debentures  were  issued)  would  pay  one  year's  interest  on 
X21,91£  of  debentures  ;  and  the  other  shewing  that 
there  was  paid  by  a  like  warrant,  to  John  Porter,  secre- 
tary, to  pay  the  interest  on  debentures  issued  by  the 
Quebec  Turnpike  Trust,  to  1st  July,  1844,  the  sum  of 
j^96,  8f.  2d.  currency,  while  the  entry,  under  "  Loaus 
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1R81      to  Incorporated  Companies,"  of  a  loan  to  the    Quebec 

ThbQurbn Turnpike  Tiust,  remains  the  same  in  both  years   1848 

P    f'        and  1844,  namely,  <£21,600;  although,  by  the  trustees* 

return  of  monies  received  and  disbursed  by  them  from 

Wynne,   .  ^^^  j^j.  January  to  the  22nd  July,  1844,  it  appears  that 

the  sum  of  JC695  3$.  4d.  was  paid  to  the  trustees  by  the 
,  Governor-General's  warrant,  on  the  Ist  July,  1844, 
which,  with  <£3  Os.  Od.  in  the  hands  of  the  trustees, 
enabled  them  to  pay,  and  was  applied  by  them  in  pay- 
ing, the  interest  then  due  upon  the  sum  of  £27,100,  for 
which  it  appears  that  the  trust  corporation  had  then 
issued  debentures,  so  that  the  amount  entered  under 
'^  Loan  to  the  trust,"  does  not  purport  to  represent  in 
those  years  the  amount  of  the  principal  of  the  deben- 
tures issued.  Now,  in  this  session,  there  were  pre- 
sented to  the  House,  petitions  of  divers  persons,  inhabi- 
tants of  the  county  of  Quebec,  praying  for  certain 
amendments  in  the  ordinance  relating  to  these  turnpike 
roads,  and  praying  that  the  tolls  imposed  might  be 
diminished,  as  more  beneficial  to  the  revenue  to  be 
realized  by  the  trust,  and  that  the  rate  at  which  they 
might  be  commuted  should  be  fixed  by  law,  and  a  peti- 
tion of  the  trustees  praying  for  authority  to  raise  a 
further  loan  of  £8,882,  to  complete  the  works  ;  all  of 
which  petitionsjtogether  with  the  returns  of  the  accounts 
and  transactions  of  the  trustees,  were  referred  to  a 
special  committee  which  reported  recommending, 
among  other  things,  the  prayer  of  the  trustees  to  be 
granted  if  recommended  by  a  message  from  Uis  Excel- 
lency  the  Governor-General,  and  accordingly  a  bill  was 
introduced  which,  adopting  the  several  suggestions 
made  in  the  report  of  the  committee,  was  passed  into 
law  as  8  Vic,  ch.  55.  By  this  act,  it  was  enacted  that 
it  should  be  lawful  for  the  trustees  to  raise,  by  way  of 
loan,  for  the  purposes  of  the  ordinance  cited  in  the 
preamble,  a  further  sum,  not  exceeding  £8,882  currency, 
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t  o  which  loan  and  to   the  debentures  issued  in  con-      1^81 
sequence  thereof,  and  to  the  advance  of  monies  out  of theQubbk 

t  he  provincial  funds  to  pay  the  interest   thereon,  if  3-,^^^^ 

need  should  be,  and  to  all  other  matters,  incident  to  the      

said  loan,  all  the  provisions  of  the  said  ordinance  ^^^"^' 
touching  the  loan  thereby  authorized  are  extended  and 
shall  apply,  excepting  always,  that  the  rate  of  interest 
on  the  loan  to  be  raised  under  the  authority  of  this  act, 
shall  not,  in  any  case,  exceed  the  rate  of  6  per  centum 
per  annum. 

By  the  4th  section,  it  was  enacted  that  if  the  bridge, 
commonly  called  Dorchester  Bridge^  should  at  any  time 
thereafter  be  acquired  by  the  provincial  government, 
and  placed  under  the  control  of  the  said  trustees  ;  the 
toll  gate,  near  the  entrance  of  the  road  leading  to  Beau- 
port,  should  be  removed  to  the  end  of  the  said  bridge, 
and  the  tolls  payable  at  such  gate  for  the  use  of  the 
road  and  bridge,  should  not  be  greater  by  more  than 
one  half  than  the  tolls  which  will  be  payable  at  any 
other  toll  gate,  and  shall  be  subject  to  commutation, 
and  that  then  the  Charlesbourg  Road,  up  to  the  church 
of  the  parish  of  Charlesbourg^  shall  come  under  the 
operation  of  the  ordinance,  as  thereby  amended,  and 
under  the  care,  control,  and  management  of  the  sjud 
trustees  of  the  Quebec  turnpike  roads.  And,  by  the 
6th  section,  it  was  enacted  that  the  provisions  of  the 
said  ordinance  as  thereby  amended,  should  also  imme- 
diately after  the  x>B.ssing  of  the  act,  extend  to  the  road 
leading  from  Champigny  Hill,  the  said  hill  included,  to 
the  bridge  commonly  called  the  Red  Bridge  or  Com' 
missioners^  Bridge. 

It  seems  to  be  a  fair  construction  to  put  upon  this 
act  that  it  is  a  legislative  recognition  by  the  province 
of  Canada  of  the  provisions  contained  in  the  special 
ordinance,  and  of  the  powers  vested  in  the  trust  cor- 
poration to  raise,  by  way  of  loan,  upon  its  debentures. 
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1^81      the^  sum  of  ^33,882  ;  and  an  application  by  the  legis- 

Thb  (iuEKs  latnre  of  United  Canada  of  those  provisions,  as  well  as  to 

BbJLu.  payment  of  interest  upon  the  monies  secured  by  the 

debentures,  as  to  loans  to  be  made  by  the  governor  of 

^^  *  Canada,  for  the  time  being  to  the  trust  corporation,  out 
of  the  consolidated  revenue  fund  of  United  Canada^ 
but  only  upon  the  like  terms  and  conditions  as  are 
mentioned  in  the  special  ordinance  in  relation  to  the 
revenues  of  Lower  Canada.  In  the  public  accounts 
laid  before  the  legislature  in  the  year  1846,  is  entered 
the  sum  of  jC2,445  ISs.  lid.  to  John  Porter  to  pay  the 
interest  on  debentures  issued  by  the  trustees  of  the 
Quebec  turnpike  trust,  for  the  18  months  ended  on  Slst 
December,  1815,  and  in  the  accounts  of  the  trust  laid 
before  the  legislative  assembly,  in  reply  to  an  address 
for  that  purpose,  this  sum  appears  to  have  been  applied 
as  follows :  ^720  sS.  4'/.  to  pay  the  interest  on  the  1st 
January,  1845,  upon  je25,000  ;  £160  12s,  Od.  to  pay  the 
interest  on  the  1st  July,  1845,  upon  <£27,500 ;  and 
i£964  135.  Id.  to  pay  the  interest  on  the  1st  January, 
1846,  upon  <£33,850,  which  sum  is  that  which  is 
entered  in  the  statement  of  Ipans  to  incorporated  com- 
panies as  an  amount  loaned  to  the  Quebec  Turnpike 
Trust. 

During  this  session  also,  several  petitions  were  pre- 
sented to  the  legislative  assembly,  praying  for  amend- 
ments in  the  act  of  the  preceding  session,  relating  to 
the  trust.  The  trustees  also  presented  a  petition  pray- 
ing for  authority  to  borrow  a  further  sum  of  X 1 2,000 
for  the  improvement  of  the  roads.  These  petitions, 
together  with  the  accounts  of  the  trustees,  were  referred 
to  a  special  committee,  which  committee,  among  other 
things,  reports  that  the  committee  had  not  yet  aband- 
oned the  hope  that  something  would  be  done  either  to 
acquire  the  Doicliesitr  Bridge  on  the  part  of  the  govem- 
ment,  or  to  yest  the  ri^ht  of  the  crown  to  purchase  the 
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same  in  the  trustees,  and  they  suggested  that,  in  the      ^^^1 
event  of  the  bridge  being  purchased,  the  Charlesbourg  Thb  Quken 
road  should  be  macadamized  to  a  certain  point  therein  b^llbau. 

mentioned.    They  added  further  that  they  were  in-      

formed  that  if  the  trustees  were  authorized  to  borrow  ^°^^' 
a  sum  of  «£20,000  on  the  guarantee  of  the  province,  it 
would  enable  them  to  macadamize  the  several  roads 
and  portions  which  they  have  recommended  to  be 
improved,  and  to  purchase  the  Dorchester  Bridge  from 
its  present  proprietors.  ^*  The  completion  of  the  said 
roads,"  they  add,  ''and  the  additional  tolls  that  would 
'*  accrue  from  the  bridge  would  so  increase  the  revenue 
"  of  the  trust  as  to  relieve  the  province  from  paying  in 
"  future  the  interest  on  the  loans  already  guaranteed/' 
They  further  say,  "  your  committee  perceive  with  satis- 
faction that  the  reduction  of  the  tolls  effected  last  year 
has  caused  no  diminution  in  the  revenue,  but  on  the 
contrary  has  increased  it,  and  they  suggest  a  new 
schedule  of  tolls." 

This  report,  having  been  referred  to  a  committee  of 
the  whole  house,  resulted  only  in  the  adoption  by  the 
house  of  that  part  which  recommended  a  new  schedule 
of  tolls,  and  a  resolution  was  passed  and  agreed  to 
by  the  house,  "  that  it  is  expedient  to  amend  the  act 
passed  in  the  8th  year  of  Her  Majesty's  reign,  intituled, 
&c.,  &c.,  Vic.  9,  ch.  55,  by  repealing  the  schedule  of 
tolls  established  by  the  said  act,  and  by  substituting 
the  following,"  &c.,  &c.,  and  leave  was  given  to  bring 
in  a  bill  in  conformity  with  the  resolution  which  was 
accordingly  brought  in,  and  was  passed  into  law  as 
9  Ftc,  ch.  68. 

In  the  public  accounts  laid  before  the  legislative 
assembly,  in  the  session  held  in  the  year  1847,  there  is 
the  entry  of  a  payment  to  John  Porter^  secretary,  to  pay 
interest  on  debentures  issued  by  the  Quebec  turnpike 
trust,  in  the  year  ended  Slsi  December,  11^46,  of  the 
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1881      sum  of  jB2,031  currency,  which  it  will  be  seen  is  jus 
THiTQcrBBN  the  interest  at  6  per  cent  upon  a  principal  of  <£33^850 

^   ^'        which  is  the  amount  entered  in  the  statement  of  "  Loan 
Bellkau. 

to  incorporated  Comx^anies/'  as  loaned  to  the  Trust. 

Gwynne,   .     p^jyjjj^g  t^jg  session,  also,  petitions  relating  to  the 

trust  were  presented  to  the  legislative  assembly,  one 
praying  for  an  enquiry  into  the  conduct  of  the  trustee  f , 
another  praying  that  the  Dorchester  bridge  should  be 
placed  under  the  control  of  the  trustees,  another  pray- 
ing that  the  L'Ormiire  road  might  be  macadamized, 
and  another  praying  for  a  grant  to  extend  the  improve- 
ments of  the  Cove  road,  and  to  macadamize  the  route 
de  fEgliae. 

In  reply  to  an  address  for  copies  of  correspondence 
between  the  executive  government  and  the  trustees  of 
the  Quebec  turnpike  trust,  such  correspondence  was 
laid  before  the  house,  and  together  wiih  the  above 
petitions  was  referred  to  a  special  committee,  whichf 
six  days  before  the  house  was  prorogued,  presented  their 
report,  wherein  among  other  things,  they  express  regret 
"  that  the  government  had  not  thought  proper  to  re- 
commend during  the  present  session,  a  vote  of  public 
credit  for  the  purpose  of  completing  the  roads  in  the 
neighbourhood  of  Quebec^  and  they  regret  still  more 
that  the  government  had  not  thought  proper  to  recom- 
'  mend  the  purchase  of  Dorchester  bridge,  with  the  view 
of  placing  it  under  the  control  of  the  Quebec  turnpike 
trustees,  according  to  the  recommendation  several  times 
made  by  different  committees  of  youV  honorable  house." 
In  the  short  session  of  1848,  which  commenced  on  the 
25th  February,  and  terminated  on  the  28rd  March,  there 
is  nothing  which  throws  any  light  upon  the  acts  or 
conduct,  either  of  the  executive  government  or  of  the 
legislature  in  any  respect  bearing  upon  the  trust.  The 
government,  in  that  session,  obtained  a  vote  of  credit, 
which  may  or  may  not  have  provided  for  the  interest 
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accruing  upon  these  debentures,  but  the  journals  or      1881 
appendices  throw  no  light  upon  the  subject.  Thb^bbn 

In  the  public  accounts  laid  before  the  legislative  ^,''- 
assembly  m  the  session  held  in  the  year   1849,  there      — 
appear  two  entries  of  monies  said  to  have  been  paid  to    ^5[^'  ''• 
John  Porter^  secretary,  to  pay  the  interest  on  debentures 
issued  by  the  Quebec  turnpike  trust,  the  one  of  JC2,033 
8s.  lOd.  currency  for  the  year  ending  31st  December, 
1847,  and  the  other  of  £2032  18s.  4d.,  for  the  interest 
accrued  in  the  year  1848.     And  under   the   head  of 
'*  loans  to  incorporated  companies,"  in  both  years  is  the 
entry  £83,850   as  a  loan   to   the  trust,   whereas  the 
interest  paid  in  those  years  represents  a  capital  a  little 
in  excess  of  the  £33,882  which  was  the  utmost  amount 
the  trust  corporation  was  authorized  to  borrow. 

During  this  session,  also,  several  petitions  were  pre- 
sented in  relation  to  the  trust ;  one  praying  that  the 
trustees  might  be  authorized  to  borrow  a  sum  of  money 
for  the  improvement  oi  the  Beauport  road  ;  another, 
that  certain  roads  in  the  parish  of  St.  Foye  be  put 
under  the  control  of  the  trustees  and  that  they  be  em- 
powered to  raise  funds  in  the  usual  way  to  complete 
and  keep  the  road  in  repair  ;  another  praying  a  grant 
of  money  to  improve  certain  roads  therein  mentioned 
under  the  direction  of  the  trustees ;  another  praying 
that  the  road  leading  from  the  church  of  Charlesbourg 
to  Dorchester  bridge  be  placed  under  the  control  of 
the  trustees  and  that  aid  be  granted  for  macadamizing 
the  same ;  and  another  praying  that  Dorchester  bridge 
should  be  placed  under  the  control  of  the  trustees. 

On  the  21st  May  the  house  resolved  itself  into  com- 
mittee on  the  subject  of  the  Dorchester  bridge  and  the 
roads  in  the  vicinity  of  Quebec.  The  committee  reported 
several  resolutions,  which  were  agreed  to  by  the  house 
as  follows : — 

"1.  Besolved  that  it  is  exi>edient  to  authorize  and 
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1881      enable  the  trustees  of  the    Quebec  turnpike  roads  to 
TiiKQtrEBN  acquire  and  assume  the  i>ossession  and  property  of  the 

^  *\   ^    bridge  called  Dorchester  bridge  over  the  river  St  Charles 

near  the  city  of  Quebec. 

G Wynne,  J.  „  j.  Resolved  that  it  is  expedient  to  extend  the  provis- 
ions of  the  ordinance  (passed  in  the  4th  year  of  Her 
Majesty's  reign,  entituled  *  an  ordinance  to  provide  for 
the  improvement  of  certain  roads  in  the  neighborhood 
of,  and  leading  to  the  city  of  Qucb  c,  and  to  raiffe  a  fund 
for  that  purpose,)  to  the  said  bridge  as  well  as  to  certain 
roads  and  parts  of  roads  in  the  vicinity  of  Quebec ; '  and 
*'  3.  Resolved  that  for  the  above  puri)oses  it  is  expedi- 
ent to  authorize  the  said  trustees  to  raise  a  further  loan 
not  exceeding  il25,000  currency  on  the  security  of  the 
tolls  and  other  monies  which  might  come  into  their 
hands,  and  to  give  a  preference  or  priority  of  lien  on 
the  said  tolls  and  monies  to  the  interest  on  the  said 
loan  over  the  interest  on  all  loans  already  authorized  to 
be  raised  by  the  said  trustees,  as  well  as  over  the  claims 
of  Her  Majesty's  government  for  repayment  of  advances 
made  by  the  Receiver  General  out  of  the  provincial 
revenues.'* 

The  house  having  agreed  to  these  resolutions  gave 
leave  to  the  Solicitor  Q-eneral  to  bring  in  a  bill  to  give 
effect  to  them,  which  was  accordingly  brought  in  and 
passed  into  law,  as  12  Vic,  ch.  115,  whereby  the  4  sec- 
tion of  »  Vir* ,  ch.  55,  was  repealed,  and  it  was  enacted 
that  it  should  be  lawful  for  the  trustees  to  raise,  by  way 
of  loan  for  the  purposes  of  the  Act,  a  sum' not  exceeding 
<£25,000  currency,  to  which  loan  and  to  the  debentures 
to  be  issued  in  consequence  thereof,   and  to  all  other 
matters  incident  to  the  said  loan,  all  the  provisions  of 
the  ordinance  4  Vic,  ch.  17,  touching  the  loan  th^r^bf 
authorized,  were  extended  and  should  apply,  etG&pti'tt^ 
always  that  the  rate  of  interest  on  the  loan  to  be  raised' 
under  the  Act,  should  not  in  any  ottscl  exn^  the  rttte 
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of  six  per  centum  per  annum,  and  "  that  no  money  shall      ^^^^ 
be  adyanced  out  of  the  provincial  funds  to  pay  such  Thb  Qubbit 
interest ;  and  all  debentures  issued  under  this  Act  shall,  ^eumajj. 

80  far  as  regards  the  interest  payable  thereon,  take  pre-      

oedence  and  have  priority  of  lien  on  the  tolls  and  other  ^''^^'^• 
monies,  which  may  come  into  the  possession  and  be  at 
the  disposal  of  the  trustees,  over  the  interest  payable  on 
the  debentures  granted  or  to  be  granted  by  the  said 
trustees  for  any  loan  already  authorized  by  law,  as  well 
as  over  all  claims  for  repayment  of  any  sums  of  money 
advanced  or  to  be  advanced  to  the  said  trustees  by  the 
Receiver  General  of  the  province."  By  the  second  sec- 
tion the  trustees  were  required,  as  soon  as  i>ossible  after 
the  passing  of  the  Act,  to  purchase  the  bridge ;  and  by 
the  5  section  the  several  roads  for  which  upon  different 
occasions  petitions  were  presented,  praying  that  they 
might  be  placed  under  the  control  and  management  of 
the  trustees,  were  placed  under  such  their  control. 
Now,  when  the  legislature  not  only  declined  to  adopt 
the  recommendation  of  the  special  committee,  to  grant 
a  sum  out  of  the  provincial  funds  to  complete  the 
roads,  or  to  authorize  a  loan  to  be  effected  by  the  cor- 
poration upon  the  guarantee  of  the  province,  or  to  pur- 
chase the  Dorchester  bridge,  but  repealed  the  4th  sec- 
tion of  the  8  Vic,  ch.  55,  which  pointed  to  and  pro- 
vided for  the  contingency  of  the  province  purchasing 
the  bridge  and  in  lieu  of  the  province  purchasing  it, 
authorized  the  trust  corporation  to  raise  a  further  sum 
of  ,£25,000  upon  security  of  their  debentures,  for  the 
purpose,  among  other  purposes,  of  purchasing  it,  and 
required  them  to  purchase  it  and  to  take  control  of  it 
under  the  provisions  of  the  special  ordinances,  which 
were  re-enacted  for  the  purpose,  it  seems  to  me  to  be 
very  clear  that  the  legislature  never  contemplated  that 
the  bridge,  when  purchased,  should  be  regarded  as  pro- 
vincial property.    The  provision  as  to  the  Governor, 

12 
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18^1      for  the  time  being,  in  his  discretion  authorizing  an  ad- 

ThbQueb»  vance  of  monies  out  of  the  provincial  revenues  to  pay 

Bbllkau    *^^  interest  upon  the  debentures  had  been  the  sole  cause 

and  excuse  for  the  government  having  paid  such  inter- 

wynne,  .  ^^  ^^^  ^^  ^^^  consolidated  fund  throughout,  from  the 

issue  of  the  debentures  ;  and  the  manner  in  which,  as 
we  have  seen  from  the  public  accounts,  annually  laid 
before  the  Legislative  Assembly,  that  body  dealt  with 
those  payments  adopting  them,  as  I  think  we  must 
hold  that  they  did  every  year  upon  the  occasion  of  the 
vote  being  annually  taken  for  the  supply  of  the  civil 
governments,  based  upon  those  accounts,  may  well  be 
considered  to  have  given  to  the  holders  of  those  deben- 
tures a  strong  moral,  if  not  legal  claim  to  have  the 
interest  continued  to  be  so  paid  to  them,  and  when  we 
find  the  legislature  assuming  to  give  to  the  newly 
authorized  issue  of  debentures  a  preference  upon  the 
trust  funds,  in  so  fttr  as  interest  upon  those  debentures 
is  concerned,  over  the  firstly  authorized  issue,  it  may 
well  be  held  that  the  legislature  gave  this  preference 
because  they  had  assumed,  or  were  assuming,  the  pay- 
ment of  interest  upon  the  first  issue,  if  the  trust  fund 
should  be  insufficient  for  both  ;  and  when  in  addition 
to  this  preference  so  given  to  the  newly  authorized 
issue,  we  find  the  act  expressly  enacting  that  no  money 
shall  be  advanced  out  of  the  provincial  funds  to  pay 
interest  upon  those  debentures,  I  can  come  to  no  other 
conclusion  thin  that  the  object  of  this  enactment  was 
to  prevent  the  possibility  of  any  claim  upon  the  pro- 
vince being  ever  made  in  respect  of  the  newly  autho- 
ized  issue  and  to  remove  the  sole  foundation  for  such  a 
claim  being  made.  From  this  time  forth  I  think  it  may 
without  impropriety  be  said  (at  any  rate  it  may  be 
granted  without  prejudice  to  the  argument  urged  before 
us  in  this  case  upon  behalf  of  the  Dominion  Govern- 
ment) that  the  holders  of  the  previous  issue  of  deben- 
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tores  to  the  amount  of  £88,882  had  firom  this  time  forth      ^^^^ 
a  right  to  regard  the   Province  of    United    Canada  as  Thb  Qubim 
gaarantors  of  the  payment  of  the  interest  upon  that  bbllbau. 

amount    of   debentures,  although  they  had  no  suoh      

nor  any  claim  as  yet  upon  the  province  for  the  pay-      ' 

ment  of  the  principal  secured  by  the  debentures,  and 
although,  for  all  payments  of  such  interest  then  already 
or  thereafter  to  be  made  out  of  the  consolidated  fund, 
the  province  should  be  creditors  of  the  trust  corpora- 
tion for  the  amount  of  such  advances.  It  was,  however, 
enacted  by  an  act  passed  in  the  same  session,  vis  :  12 
Vic,  chap.  6,  that  it  should  be  lawful  for  the  Governor, 
by  and  with  the  advice  of  the  executive  council  of  the 
province  from  time  to  time,  and  as  the  interests  of  the 
public  service  might  require,  to  redeem  or  to  purchase, 
on  account  of  the  province  all  or  any  of  the  then  out- 
standing debentures  constituting  the  public  debt  of  the 
province  of  Canada,  or  of  either  of  the  late  provinces  of 
Lower  or  Upper  Canada,  or  all  or  any  of  the  debentures 
issued  by  Commissioners  or  other  public  officers  under 
the  authority  of  the  legislatures  of  either  of  the  late 
provinces  of  Upper  or  Lower  Canada,  or  of  the  legis- 
lature of  Canada,  the  principal  or  interest  of  which  de- 
bentures is  made  a  charge  on  the  consolidated  revenue 
fund  of  this  province,  and  to  issue  new  debentures  to 
an  amount  not  exceeding  that  of  the  debentures  so  re- 
deemed or  purchased. 

Now,  if  the  true  construction  of  this  act  was  that  it 
authorized  the  redemption  or  purchase  on  account  of 
the  province  of  the  debentures  for  the  £88,882  issued 
by  the  Quebec  Turnpike  Road  Trust  Corx>oration,  it  can 
only  be  so  upon  the  ground  that  the  payment  of  the  in- 
terest ui)on  those  debentures  was,  or  was  deemed  by 
the  legislature,  to  be  charged  upon  the  consolidated 
revenue.  The  past  acorued  interest  had  been,  as  we 
have  seen,  in  fact,  paid  annually  out  of  the  consolidated 
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1881      fund,  and  in  the  pablic  acoonnts  laid  before  the  legisla- 

Thb  Qusbn  tive  assembly,  as  the  basis  upon  which    the    annual 

Bblliau    ^^^^^  ^^  supply  were  granted,    such    payments    were 

charged  to  that  fund.    This  fact,  together  with  the  pre- 

1 '  '  ference  given  by  12  Vic,  ch.  115,  in  respect  of  the  in- 
terest upon  the  debentures  by  that  act  authorized,  as 
well  over  the  interest  accruing  upon  the  previously 
issued  debentures,  as  "  over  all  claims  for  repayment  of 
any  sums  of  money  advanced  or  to  be  advanced  to^the 
trustees  by  the  Receiver-Q-eneral  of  this  province,"  as 
provided  by  the  last  recited  act,  aflforded,  as  I  have 
said,  just  ground  for  the  holders  of  the  <£38,882  deben- 
tures, asserting  a  claim  to  have  all  future  interest  ac- 
cruing upon  those  debentures  paid,  in  like  manner  as 
the  past  interest  had  been,  out  of  the  consolidated  fund ; 
but  whether  a  strict  legal  construction  of  the  act  if  con- 
strued by  a  judicial  tribunal  before  the  redemption  or 
purchase  by  the  government  of  any  of  those  debentures 
would  or  not  have  justified  the  adjudication  that  those 
debentures  did  properly  come  within  the  description  of 
debentures  **  the  interest  of  which  was  made  a  charge 
on  the  consolidated  revenue  fund  "  so  as  to  bring  them 
within  the  authority  by  the  12  Vie,,  ch.  5,  conferred 
upon  the  government  to  redeem  or  purchase  them  on 
account  of  the  province,  it  is  not  now  necessary^  to  en- 
quire ;  for,  certain  it  is,  as  I  have  said,  it  couldj  only 
be  by  reason  of  the  interest  having  been  so  charged  that 
the  decision  could  be  upheld,  there  having  been  no  act 
whatever  purporting  to  have  charged,  nor  before  the 
passing  of  12  Ftc,  ch.  5,  purporting  to  charge  upon  the 
province,  or  its  consolidated  fund,  any  liability  what- 
ever— or,  indeed,  purporting  to  confer  any  permission 
or  power  upon  the  provincial  authorities — to  redeem*or 
pay  the  principal  of  any  of  these  debentures.  But  for 
this  act  the  holders  of  those  debentures  would  have  had 
no  claim  whatever  upon  or  against  the  province  for  pay- 
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ment  of  the  principal  of  them  which  a  court  of  justice      ^'^^ 
could  recognize,  and  it  was  solely  upon   the  authority  Tub  Quibit 
of  this  act,  as  we  shall  see,  that  those  debentures    were  bbllbav 
subsequently  paid  by,  or  purchased  on  account  of,  the      — 

province.     It  was  suggested  that  there  was  the  same      ' 

liability  to  pay  those  debentures  as  there  was  to  pay 
those  issued  in  Upper  Canada^  for  what  were  called 
"  The  York  or  Home  District  Roads."  It  is,  I  think,  very 
possible  that  the  liability  which  did  rest  upon  the  pro- 
yince  of  Canada  to  pay    those    debentures    may  hare 
operated,  as  a  motive  and  reason,  for  the  legislature  of 
Canada  affirming,  authorizing  or  assuming  the  payment 
of  the  Quebec  Trust  debentures  ;    but,  from  their  issue, 
the  York  Roads  debentures  stood  upon  quite  a  different 
footing.    The  acts  which  authorized  their  issue  were 
acts  of  the  legislature  of  the  province  of  Upper  Canada^ 
passed  before  the  union  of  Lower  and  Upper  Canada^ 
viz:  1  Wm.  IV,  ch.  16  ;  8  Wm.  IV, ch.  87  ;    6  Wm.  IV, 
ch.  80,  and  7  Wm.  IV,  ch.  76.      The  debentures  issued 
under  the  authority  of  those  acts  were,  and  were  always 
considered  to  be,  provincial    debentures,    issued  and 
signed  by  the  Recei^r-G-eneral,  like  all  other  provincial 
debentures,  and  the  loans  obtained  upon    them  were 
received  by  the  Receiver-Gteneral,  accounted  for  and 
handed  by  him  to  the  trustees  or  commissioners   en- 
trusted with  the  duty  of  expending  them  on  the  roads. 
The  tolls  imposed  by  the  acts,  when    received  by    the 
trustees  or  commissioners,  were  required  to  be    paid 
over  by  them  to  the  Receiver-General,  by  whom  the  in- 
terest upon  the  debentures  was  paid.      So  that,    not- 
withstanding that    those   debentures,  as  the   Quebec 
Trust  debentures,  were  charged  specially  upon  the  tolls 
imposed,  it  is  clear  that  in  form  and  character  they  were 
essentially  provincial  debentures,  constituting  part  of 
the  debt  and  obligations  of   the  province  of  Upper 
Canada  existing  at  the  unioii,  and  so   quite   different 
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1881      g-om  the  Quebec  Trust  debentures    which,  as   I  have 

THB^QorBVN  shewn,  were  not  provincial  debentures  and  did  not 

Bblmau    c^^stitute  part  ot  the  public  debt  of  Lower  Canada  ex- 

isting  at  the  union  ;    accordingly,    among    the  public 

"  '  '  accounts  laid  before  the  legislative  assembly  of  Canada, 
in  the  year  1842,  in  a  paper  intituled  *^  A  schedule 
of  government  debentures  redeemed  and  out- 
standing, issued  under  the  authority  of  acts  of  .the 
provincial  legislature  of  that  part  of  the  province  of 
Canada,  heretofore  Upper  Canada,''  all  debentures  which 
had  then  been  issued  upon  the  authority  of  the  above 
Acts  of  Upper  Canada,  are  entered.  These  debentures 
were  also,  it  is  true,  redeemed  under  the  authority  of  12 
Vic,  ch.  6,  but  it  is  plain  that  this  Act  authorized  their 
payment,  under  the  authority  given  in  the  Act  to  re- 
deem, &c.,  "  any  of  the  then  outstanding  debentures 
constituting  the  public  debt  of  either  of  the  late  prov- 
inces of  Lower  or  Upper  Canada,'*  these  debentures  con- 
stituting part  of  the  public  debt  of  Upper  Canada, 
whereas,  as  I  £ave  shewn  already,  the  Quebec  trust  de- 
bentures never  constituted  part  of  the  debt  of  the  then 
late  province  of  Lower  Canada.       ' 

By  the  public  accounts  laid  before  the  legislative 
assembly  in  the  session  held  in  1850,  there  appears  to 
have  been  paid  out  of  the  consolidated  fund,  in  pay- 
ment of  interest  upon  the  trust  corporations  debentures, 
for  the  year  1859,  the  sum  of  ^62,082  18s.  4d,  in  two 
equal  sums,  being  each  for  a  half  year's  interest  upon 
the  principal  sum  of  i)33,882,  but  in  the  statement  of 
the  affairs  of  the  province  under  the  head  of  **  loans  to 
incorporated  companies  "  there  is  no  longer  the  entry 
of  this  or  of  any  sum  as  a  loan  to  the  Quebec  turn- 
pike trust. 

During  this  session  a  petition  was  presented  praying 
for  the  passing  of  an  Act  to  authorize  the  trustees  to 
continue  the  Charlesbourg  road  towards  St.  Pierr$^  for 
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seven  miles,  which  was  referred  to  a  special  committee      \^^ 
with  power  to  report  by  bill.     An  address  from  the ThbQuhbw 
legislative  assembly  was  also  presented  to  His  Excel-  bb^lrau 

lency,  praying  that  he  would  be  pleased  to  lay  before  ^  

the  house  copies  of  all  accounts  made  and  rendered  by      1 f' 

the  trustees,  for  the  years  1848-9,  and  also  copies  of  all 
documents  and  correspondence  between  the  executive 
and  the  trustees,  upon  the  subject  of  the  management 
of  the  roads,  and  copies  of  the  proceedings  of  the  trus- 
tees  and  of  their  correspondence  with  the  proprietors 
of  Dorchester  bridge,  on  the  subject  of  the  purchase  of 
the  said  bridge,  in  conformity  with  the  Act  of  the  last 
session  of  parliament  for  that  purpose.  By  the  papers 
laid  before  the  house  in  reply  to  this  address,  it  appeared 
that  in  the  month  of  July,  1849,  application  had  been 
made  to  the  trust  corporation  by  the  holders  of  some  of 
the  debentures  for  the  .£88,882,  all  of  which  were  then 
overdue,  for  payment  of  the  debentures,  and  that  the 
trustees,  being  unable  to  redeem  them,  had  applied  to 
the  executive  government  for  permission  under  the 
provisions  of  the  ordinance  to  effect  a  loan  at  a  rate  of 
interest  not  exceeding  8  per  cent,  to  redeem*  <£2,500  of 
debentures,  the  holders  of  which  were  very  urgent  for 
repayment  of  their  principal,  and  that  His  Excellency 
had  declined  to  give  the  requested  permission ;  that 
thereupon  the  holders  of  those  debentures  in  December, 
1819,  petitioned  His  Excellency  to  the  like  effect,  and 
setting  forth  that  they  had  advanced  their  money  in 
the  purchase  of  the  debentures,  relying  upon  the  pro- 
visions of  the  28th  section  of  the  ordinance,  which  sec- 
tion authorized  the  trustees,  with  the  approval  of  the ' 
Governor,  to  raise  money  by  a  loan  to  redeem  the  de- 
bentures fallen  due.  To  this  petition  His  Excellency 
replied,  through  the  provincial  secretary,  informing  the 
petitioners  that  he  was  advised  not  to  consent  to  the 
application  which  had  been  made  by  the  trustees  aiid 
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1881  that  His  Excellency  saw  no  reason  to  depart  from  the 
Tu  Qirmr  decision  then  arrived  at,  '^  as  the  government  does  not 
Bbllkav.  ^^^sider  itself  pledged  to  the  redemption  of  the  bonds 
-— ^  but  only  to  the  payment  of  the  interest  accruing  there- 
^^[^^  ' on."  To  this  the  holders  of  the  debentures  replied  by 
a  further  petition  wherein  they  state  that  firom  the 
terms  of  the  above  answer  to  their  former  petition,  they 
are  persuaded  a  misapprehension  still  exists,  both  with 
regard  to  the  original  application  from  the  trustees  and 
to  the  prayer  of  the  petitioners,  whose  object  was 
merely  that  a  loan  should  be  sanctioned  at  a  rate  not 
exceeding  8  per  cent,  to  enable  the  trustees  to  pay  the 
overdue  debentures^and  repeating  that  they  had  invested 
their  capital  in  the  debentures  upon  the  &ith  that  they 
would  either  be  paid  at  maturity,  or  that  the  special 
powers  conferred  upon  His  Excellency  by  the  28th  sec- 
tion of  the  ordinance  to  authorize  the  trustees  to  borrow 
money,  would  be  exercised,  they  again  prayed  that  His 
Excellency  would  be  pleased  to  approve  of  the  trustees 
effecting  a  loan  at  a  higher  rate  of  interest  than  6  per 
cent,  as  the  petitioners  would  be  likely  to  remain  a 
long  time  without  a  return  of  their  capital  unless  the 
trustees  should  be  so  authorized,  and  they  urged  as  a 
reason  in  support  of  the  prayer  of  their  petition  that 
the  tolls  and  the  commutation  thereof  on  the  rosds 
might  be  fully  adequate  to  the  payment  of  interest 
even  at  a  higher  rate  than  6  per  cent.,  although  the 
capital  represented  by  the  debentures  might  not  be  paid 
for  years  out  of  the  proceeds  of  such  tolls. 

To  this  petition  His  Excellency,  in  like  manner, 
replied  through  the  provincial  secretary,  that  he  saw 
no  sufficient  reason  in  the  allegations  of  the  petitioners 
to  induce  him  to  depart  from  his  former  decision  on  the 
subject. 

I  have  drawn  attention  to  these  documents  so  laid 
before  the  legislature,  for  the  purpose  of  showing  that 
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the  opinion  I  have  expressed  as  to  the  legal  position  of      ^^1 
the  ezecutiYe  government,  with  respect  to  the  deben-  Tbb  QiTBinr 
tares,  namely,  that  they  were  not  liable  at  all  for  the  bj^l^eau 

principal,  although,  under  the  circumsfances  already      

above  detailed,  they  then  were,  as  the  government  was      1 T' 

ready  to  admit,  responsible  for  the  payment  of  the 
interest  accruing  upon  them,  was  not  only  the  opinion 
which  the  executive  government  then  entertained,  but 
that  this  opinion  was  concurred  in  by  the  holders  of 
the  debentures,  all  of  which  were  then  overdue,  and 
for  the  purpose  of  drawing  attention  to  the  fact  that  the 
legislative  assembly  with  those  documents  before  them 
and  with  the  knowledge  of  the  position  in  which  the 
executive  government  claimed  to  be  in  resi>ect  of  the 
debentures,  passed  a  Bill  which  became  an  Act,  viz , 
18  and  14  Vic,  ch.  192,  wherein,  after  reciting  that  the 
Act  12  Fic,  ch.  115,  had  not  obtained  the  object  the 
legislature  had  in  view  in  passing  it,  which  was  the 
speedy  purchase  of  the  Dorchester  bridge  and  the  speedy 
completion  of  the  roads  mentioned  in  that  Act,  it  was 
enacted  that  if,  at  the  expiration  of  two  months,  the 
trustees  should  not  have  purchased  the  bridge  they 
should  immediately  proceed  with  the  construction  of 
a  new  one,  and  that  they  should  set  apart  the  sum  of 
jB  10,000  out  of  the  .£25,000  they  were  authorized  to 
borrow  by  12  Vic,  ch.  116,  for  the  above  purpose,  and 
appropriate  the  residue  towards  the  improvements  of 
the  other  roads  by  that  Act  placed  under  their  control, 
thereby  compelling  the  trustees  to  effect  the  loan  con- 
templated, upon  debentures  to  be  issued  under  the 
authority  of  an  Act  which,  in  express  terms  enacted 
that  no  money  should  be  advanced  out  of  provincial 
fands  even  for  the  payment  of  interest  upon  the  deben- 
tures so  to  be  issued.  This  confirms  the  opinion  I  have 
already  expressed  that  the  object  of  the  legislature  in 
tl^kt  enactment  was  thereby  to  remove  all  possible 
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18S1      foundation  for  any  claim  being  ever  made  against  the 
Thk"qdbkn  province,in  n  spect  of  those  debentures,  as  to  the  interest 

Bbllkau.  ^  ^^^^  *®  ^^  ^^®  principal.    In  the  public  accounts  laid 

before   the  legislative  assembly  in  1851  we  find  the 

1 '   'entry  of  two  payments  to  the  trust  corppration  out  of 

the  consolidated  fund,  the  one  of  <£1,0IG  9s.  9d.  to  pay 
interest  upon  <£38,882  debentures  for  the  six  months 
ending  June  30th.  1850,  and  the  other  for  £iA6 15s,  2d, 
to  pay  interest  on  ^£'28,292  of  debentures,  for  the  6 
months  ending  81st  December,  1850,  and  in  this  year 
and  from  this  year  forward  under  the  head  of  *^  Loans 
to  Incorporated  Companies,"  there  is  no  longer  the 
entry  of  any  sum  as  loaned  to  the  trust  corporation. 
By  a  return  made  to  an  address  of  the  house  of  assembly 
praying  that  His  Excellency  would  cause  to  be  laid 
before  the  house  a  debtor  and  creditor  account,  between 
the  provincial  government  and  the  trust,  from  the  com- 
mencement and  the  amount  of  debentures  held,  and  of 
the  interest  paid  and  received  by  the  government 
from  year  to  year,  on  account  of  the  trust,  it  appeared 
that  from  1841  to  1850  inclusive,  the  government  had 
paid  for  interest  upon  the  debentures  issued  by  the 
trust,  in  all  j£16,009  6s.  Sd.  on  account  of  which  they 
had  received  nothing,  but  were  entered  as  creditors  of 
the  trust  for  that  amount.  It  also  appeared  that  the 
trustees  were  in  receipt  of  an  annual  income  from  tolls 
exceeding  <£8,000,  their  receipts  from  that  source  for 
the  year  1850  being  jC8,870  I85.  id.,  an  amount  suffi- 
cient to  pay  interest  at  6  per  cent,  upon  <£50,000. 
l^ossessed  of  this  information  the  legislative  assembly 
passed  two  bills,  which  became  Acts  14  and  15  Fife, 
ch.  182  and  183,  the  former  to  authorize  the  trust  to 
effect  a  new  loan  and  to  extend  the  provisions  of  the 
Quebec  turnpike  road  ordinance  to  certain  other  roads, 
and  the  other  to  authorize  the  trustees  to  issue  deben- 
tures to  a  limited  amount,  for  the  purpose  of  buying 
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and  rebuilding  the  Montmorency  bridge.    By  the  former      ^^^^ 


it  was  enacted  that  it  should  be  lawful  for  the  trustees  Tkk  Quebn 


V. 


to  raise  by  way  of  loan  a  sum  not  exceeding  jE  15,000  bblleau. 

currency,  and  that  such  loan  and  the  debentures  which  ,  

should  be  issued  in  conformity  with  the  provisions  of      _' 
the  act,  and  all  other  matters  relating  to  the  said  loan 
should  be  subject  to  the  proyisions  of  the  ordinance 
(4  Ftc,  ch.  17,)  relative  to  the  loan  authorized  under 
the  said  ordinance;  Provided,  nevertheless,  that  the 
rate  of  interest  to  be  allowed,  under  the  authority  of 
the  act,  should  in  no  case  exceed  the  rate  of  6  per  cent, 
per  annum,  and  that  no  money  should  be  advanced  out 
of  the  provincial  funds  for  the  purpose  of  paying  the 
said  interest,  and  that  all  debentures  issued  under  the 
authority  of  the  act,  so  far  as  regards  the  interest  pay- 
able thereon,  should  take  precedence  and  have  priority 
of  Uen  on  the  tolls  and  other  monies  which  might  come 
into  the  possession  and  be  at  the  disposal  of  the  trustees 
over  the  interest  payable  on  all  debentures  which  should 
have  been  issued  upon  the  guarantee  of  the  province, 
or  which  should  thereafter  be  issued  by  the  said  trus- 
tees upon  the  guarantee  of  the  province,  as  well  as 
over  all  claims  for  repayment  of  any  sums  of  money 
advanced,  or  to  be  advanced,  to  the  said  trustees  by  the 
Receiver-General  of  the  province.     Now,  it  will  be 
observed,  that  up  to  this,  the  frame  and  phraseology  of 
the  act  is  almost  identical  with  the  frame  and  phrase- 
ology of  12  F/c,  ch.  116,  the  only  difference  at  all,  in 
fact,  being  in  the  manner  of  describing  the  debentures 
over  which  the  newly  authorized  debentures  were  to 
have  precedence  as  to  interest,  for  that  the  same  deb(?n- 
tures  were  referred  to  by  both  acts  may  be  admitted, 
instead  of  the  words  used  in  12  Vic.^  ch.  115,  namely 
'*  over  the  interest  payable  on  all  debentures  granted, 
or  to  be  granted  by  the  said  trustees,  for  any  loan 
authorized  by  law"  are  used,  the  words  "over  the 
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1881      interest  payable  on  all  debentures  which  shall  have 

TBBQuRBNbeen  issued  upon  the  guarantee  of  the  proyince,  or 

Bbllbau    ^^^^^  BhB,\l  hereafter  be  issued  by  the  said  trustees 

upon  the  guarantee  of  the  province."    I  cannot  see,  I 

Wynne,     ^^^^^  ^^^^  ^j^g/^  anything  was  gained  by  this  difference 

in  expression,  for  it  is  plain  that  it  leaves  open  the 
question  whether  there  were  then  any,  and  if  any, 
what  debentures  issued  upon  the  guarantee  of  the 
province,  and  what  was  the  extent  of  such  guarantee, 
if  any  ?  I  have  already  shown  that  although  neither 
the  terms  of  the  ordinance  4  Vic,  ch  17,  nor  of  4  and  5 
Ftr.,  ch.  72,  nor  of  8  Vic,  ch.  65,  had  made  the  province 
liable  as  guarantors  or  otherwise,  either  for  interest  or 
principal,  upon  the  debentures  which  had  been  issued, 
yet  that  the  regular  payment  annually  out  of  the  con- 
solidated fand  of  the  interest  upon  the  i!33,882  deben- 
tures, statements  of  which  were  annually  laid  before 
the  legislature  in  the  public  accounts,  upon  the  vote  of 
supply  being  taken,  together  with  the  action  of  the 
legislature  in  12  Vic,  ch.  115,  postponing  the  payment 
out  of  the  tiust  funds  of  interest  ui>on  those  debentures 
to  the  debentures  authorized  by  12  Fie,  ch.  115,  might 
from  that  time  forth  justify  the  expression  that  in  so 
far  as  interest  upon  the  first  issued  debentures  was  con- 
cerned it  was  assumed  or  guaranteed  by  the  province, 
but  that  there  was  notbing  to  warrant  a  contention 
that  the  payment  of  the  principal  of  those  debentures 
was  a«isumed  or  guaranteed  by  the  province.  It  may 
therefore  be  admitted  that  in  this  sense  the  reference 
in  14  and  15  Vic,  ch.  182  to  those  debentures  as  issued 
upon  the  guarantee  of  the  province,  such  guarantee 
being  limited  to  the  interest  upon  them,  is  not  in  appro- 
priate ;  but  it  is  really  of  little  importance  whether  the 
expression  "  issued  ui>on  the  guarantee  of  the  province, 
was,  or  not,  appropriate  as  applicable  to  any  of  th 
debentures  previously  issued,  for  the  question  with 
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which  we  have  to  deal  is,  whether  or  not  debentures      ^^^l 
issued  in  virtue  of  and  under  the  authority  of  an  act  Thb  Qubin 
subsequently  passed,  viz.,  16  Vic  ,  ch.  236,  were  issued  -^^^^^^ 

upon  the  guarantee  of  the  province  to  any,  and  if  any,      

to  what  extent,  and  that  is  a  question  which  must  be    ^ ' 

answered  irrespective  of  any  propriety  or  impropriety 
in  the  expression  used  in  14  and  IS  Ftc,  chs.  182  and 
188  as  applicable  to  the  previously  issued  debentures. 
Now,  the  14  and  15  Fic,  ch.  132,  having  provided  for 
the  precedence  which  the  debentures  to  be  issued  under 
that  act  should  have,  as  to  interest,  over  all  debentures 
having  the  guarantee  of  the  province,  said  nothing  as 
to  the  rank,  order  and  precedence,  either  as  to  interest 
or  principal,  between  the  debentures  to  be  issued  under. 
14  and  16  Fie,  ch.  182  and  those  issued  or  to  be  issued 
under  12  Fie,  ch.  115,  which  latter  had  not  the  guaran- 
tee of  the  province,  therefore  ez  mafrnd  cauiela  the  above 
clause  of  14  and  15  Fie,  ch.  132  proceeds  to  enact,  *'  and 
the  debentures,  issued  under  this  act  shall,  as  regards 
both  the  payment  of  interest  and  the  principal  thereof, 
rank  after  those  issued  under  the  authority  of  the  act 
last  above  cited,  passed  in  the  12th  year  of  Her  Majesty's 
reign,"  viz.,  12  Vic,  ch.  115.  This  latter  sentence  does 
not  in  any  manner  affect  or  relate  to  the  debentures  for 
the  £38,882,  whether  they  are  properly  or  improperly 
referred  to  in  the  act  as  debentures  issued  upon  the 
guarantee  of,  the  province,  and  the  result  is  that  these 
debentures  as  regards  the  liability  of  the  province 
to  have  redeemed  them,  remained  precisely  in  the 
same  condition  as  they  were  prior  to  the  passing 
of  the  12  Fie,  ch.  5.  The  like  observations  may  be 
applied  to  14  and  15  Vic.^  ch.  183,  but  with  greater 
force,  for  the  frame  and  phraseology  of  that  act  are 
totally  different  from  the  frame  and  phraseology  of 
ch.  182,  inasmuch  as  in  ch.  188  no  reference  is  made  to 
those  provisions  of  the  ordinance  which  relate  to  the 
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1881       power  of  borrowing  money  on  debentures,  as  there  is 
Thb^ekn  in  ch,  132.     By  the  ch.  133  the  trustees  are  authorized 
^'        to  p  irhase  the  Montmorency  bridge  and  to  rebuild  it, 
^™'''  and  for  that  purpose  to  borrow   a  sum  not  exceedmg 
G Wynne.  J.  ^5  qqq^  ^t  a  rate  not  exceeding  six  per  cent,  per  annum. 
Then  when  they  shall  have  purchased  the  bridge  they 
are  invested  with  all  the  rights  and  privileges  vested 
in  the  properties  thereof,  by  virtue  of  52  Oeo.  3,  ch.  17.  - 
Then  it  is  provided  that  the  revenue  arising  from  the 
bridge  shall  be  applied  exclusively  to  the  improvement 
and  gradual  completion  of  the  high  road  of  the  Coi4  de 
Beaupr6,  and  the  only  reference  to  the   terms    of  the 
ordinance  is  to  place  the  bridge  and  the  above  road 
when  completed  under  the  control  of  the  trustees,  sub- 
ject  to  the  provisions  of  the  ordinance,  which  plainly 
means  subject  to  those  provisions  as  to  control    and 
management,  but  in  so  far  as   the   trustees  have  any 
power  to  borrow  under  this  act,  a  step  necessarily  to  be 
taken  before  acquiring  and  completing  the  bridge  and 
road,  the  provisions  of  the  ordinance  are  not  mentioned, 
but  the  act  simply  authorizes  the  trustees  to  borrow  a 
sum  of  money  not  exceeding  X5,000,  to  purchase   the 
bridge  ;  it  then  enacts,  as  did  ch.  132,  that  the  interest 
of  the  monies  to  be  borrowed  under  the  act  should  be 
privileged  over  the  interest  on  the  debentures  iasned 
or  to  be  issued  by  the  trustees  with  the  guarantee  of 
the  Province,  and  should,  as  regards  the  interest  on 
those  debentures  lastly  mentioned  have  priority  of  lien 
on  the  tolls  and  other  monies  then  in  or  thereafter  to 
come  intp  the  hands  of  the  said  trustees,  but   should 
rank  after  the  debentures  issued  or  to  be  issued  under 
12th  Ftc,  ch.  115. 

No  reference  being  made  in  this  act  to  the  terms,  ex- 
pressions and  provisions  of  the  ordinance,  4  Fee,  ch. 
17,  relating  to  borrowing,  it  seems  to  have  been  certainly 
prudent,  if  not  necessary,  that  some  provision  should 
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have  been  made  in  order  to  avoid  any  question   arising      ^^81 
as  to  whether  the  province  could  be  made  liable  for  Tub  Qukbn 
those  debentures,  a  question  not  unlikely  to  have  been  ^jj^Lg^^ 

raised  without  such  provision,  as  appears  by  the  ques-      

tion  raised  here ;  accordingly  we  find  that  such  pro-  ^^^°^'  ' 
vision  was  made,  for  it  is  added  in  the  section  here  in 
recital  that :  "  Neither  the  principal  nor  interest  on  the 
debentures  to  be  issued  under  this  act  shall  be  guaran- 
teed by  the  provinces,  or  be  payable  out  of  any  provin- 
cial lunds;"  thus  providing,  (as  appears  to  me  to  have 
been  the  deliberate  determination  of  the  legislature  in 
despite  of  the  recommendation  of  several  special  com- 
mittees) to  take  special  care  in  every  act  authorizing 
the  trustees  to  effect  a  loan  passed  subsequently  to  8  Vic, 
chap.  55,  that  there  should  be  no  liability  whatever 
imposed  upon  the  province,  nor  any  pretence  or  excuse 
afforded  for  setting  up  any  claim  asserting  any  such 
liability,  for  the  payment  of  the  loans  which  the  trust 
corporation  was  by  such  acts  authorized  to  effect ;  and  it 
is  in  my  judgment  impossible  to  argue  (from  the  fact  of 
the  province  by  this  act,  chap  133,  being  exempted 
from  all  liability  as  to  principal  as  well  as  to  interest) 
that  the  province  is  liable  for  principal,  although  not 
for  interest,  under  chap.  132,  because  in  that  act  so, 
differently  framed,  the  word  principal  is  not  inserted. 
I  have  already  shewn,  I  think,  how  unnecessary  it  was 
to  insert  it  in  an  act  framed  as  chap.  132  is.  It  is  to  my 
mind  quite  an  inconclusive  argument,  because  the  word 
principal  is  inserted  in  one  act  and  not  in  another,  that 
for  this  reason  the  province  is  liable  for  the  principal  of 
the  debentures  issued  under  the  one  act  and  not  under 
the  other. 

In  the  public  accounts  laid  before  the  legislative  as- 
sembly in  the  year  1852,  there  appears  to  have  been 
paid  out  of  the  consolidated  fund,  to  the  trustees,  the 
sum  of  £1697.  lOs.  4d.,  to  pay  twelve  months'  interest 
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1881      upon  ce28,292,  of  debentures  issued  by  the  trust   cor- 

THiQuBEHporation  for  the  year  1851,  and  the  sum  of  «£556.  15s. 

BiiLB  u    ^^''  *^  P^y^  interest  which  accrued  due  1st  July,  1852. 

In  this  year  a  statement  is  introduced  with  the  public 

^"'^^^  'accounts,  intituled  a  "Statement  of  debentures  re- 
deemed under  the  authority  of  12  Vtc ,  chap.  5,  to  Slst 
January,  1853,"  wherein  there  is  stated  to  have  been 
redeemed,  of  the  Quebec  Road  Trust  debentures,  in 
1850,  the  sum  of  i;5,590  ;  in  1^51,  the  sum  of  ^6,100  ; 
in  1852,  the  sum  of  <£  100,  making  in  all  to  the  Slst 
January,  1853,  the  sum  of  ^£11,790. 

During  this  session  several  petitions  were  presented, 
praying  that  divers  other  roads  might  be  placed  under 
the  control  of  the  trustees.  The  House  resolved  itself  into 
committee  to  take  into  consideration  the  expediency  of 
authorizing  the  trustees  to  effect  a  new  preferential 
loan  and  by  extending  the  roads  to  be  placed  under  their 
control ;  the  committee  reported  six  resolutions,  the 
first  three  of  which  enumerated  several  roads  situate 
upon  the  north  side  of  the  River  SL  Lawrence,  which 
the  committee  recommended  should  be  placed  under 
the  control  of  the  trustees,  and  as  to  these  roads  it  was 
in  the  4th  resolution  resolved — "  That  in  order  to  pro- 
vide for  the  improvements  mentioned  in  the  preceding 
resolutions,  and  also  to  complete  those  mentioned  in  the 
act  passed  in  the  last  session  of  parliament,  14  and  16 
Vic. J  chap.  182,  the  said  trustees  be  authorized  to  borrow 
a  sum  not  exceeding  ^£80,000  currency,  and  that  the 
loan  effected  for  that  purpose  be  subject  to  the  pro- 
visions contained  in  the  ordinances  and  statutes  now  in 
force  in  that  behalf ;  the  rate  of  interest  on  which  loan 
shall  in  no  case  exceed  six  per  cent.  x>er  annum ;  and 
that  it  is  expedient,  that,  while  it  shall  not  be  lawful 
to  advance  any  monies  out  of  the  funds  of  the  province 
to  pay  the  interest  of  the  said  loan,  all  debentures  issued 
for  the  purposes  hereinbefore  mentioned,  shall,  as  re- 
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gardB  the  interest  payable  thereon,  entitle  the  holders      ^^^ 
thereof,  to  a  priority  of  privilege  on  the  tolls  and  other  ThbOubbii 
monies  which  shall  come  into  the  hands  and  be  at  the  ^    f  *  ^ 

disposal  of  the  said  trustees,  in  preference  to  the  interest      

payable  on  all  debentures  which  have  been  issued  by  ^^  ^ 
the  said  trustees  with  the  provincial  guarantee  as  well 
as  in  preference  to  any  claims  for  the  re-imbursement 
of  any  sums  advanced  or  to  be  advanced  to  the  said 
trustees  by  the  Receiver  G-eneral  of  this  province  ;  and 
that  the  said  debentures  so  issued  as  aforesaid  shall 
take  order  and  precedence  in  respect  to  the  repayment 
thereof,  both  principal  and  interest,  after  those  issued 
under  the  guarantee  of  the  Province  by  virtue  of  acts 
passed  in  previous  sessions  of  parliament  and  now  in 
force." 

The  6th  resolution  recommended  that  certain  roads 
situate  on  the  south  side  of  the  river  should  be  placed 
under  the  control  of  the  trustees,  and  as  to  these,  it  was 
in  the  6th  resolution  resolved — '*  That  in  order  to  pro- 
vide for  the  improvements  mentioned  in  the  foregoing 
resolution,  ihe  said  trustees  be  authorized  to  borrow  a  * 
sum  not  exceeding  £40,000  currency,  and  that  such  loan 
be  subject,  etc.,  etc.,  etc.,  etc ,  using  the  same  words  as 
in  the  4th  resolution  to  the  end.  These  resolutions 
were  agreed  to  by  the  House  and  leave  was  given  to 
introduce  a  bill  founded  upon  them  which  was  accord- 
ingly  introduced  and  passed  into  an  act  as  16  Ft c,  ch, 
286,  by  the  Tth  section  of  which  it  was  enacted  that 
in  order  to  the  making  and  completion  of  the  several 
roads  described  and  mentioned  in  the  act  passed  during 
the  last  session  of  the  provincial  parliament,  chap.  182, 
and  also  to  the  improving  and  macadamizing  of  the 
roads  hereinbefore  mentioned,  and  the  making  of  the 
various  improvements  hereinabove  mentioned  (i.  e.  the 
improvements  mentioned  in  the  first  three  of  the  above 
resolutions  of  the  house),  it  should  be  lawful  for  the 
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1881      said  turnpike  road  trastees  to  raise,  by  loan,  a  sum  not 

TbbQukbn  exceeding  .£80,000  currency,  and  that  this  loan  and  the 

Bbluau    d^^^t^^^s  which  should  be  issued  to  effect  the  same, 

—      and  all  other  matters  having  reference  to  said  loan, 

1 '  ■  should  be  subject  to  the  provisions  of  the  ordinance 

above  cited  (4  Ftc,  chap.  1*7),  with  respect  to  the  loan 
authorized  under  it,  "  provided,  nevertheless,  that  the 
rate  of  interest  to  be  taken  under  this  act  shall,  in  no 
case,  exceed  the  rate  of  6  per  centum  per  annum,  and 
no  monies  shall  be  advanced  out  of  the  provincial  funds 
for  the  payment  of  the  said  interest,"  (that  is  the  inter- 
est accruing  under  this  act)  '^  and  all  the  debentures 
which  shall  be  issued  under  this  act,  so  far  as  relates  to 
the  interest  payable  thereupon,  shall  have  a  privilege 
oi  priority  of  lien  upon  the  tolls  and  other  monies  which 
shall  come  into  the  possession  and  shall  be  at  the  dis- 
posal of  the  said  trustees,  in  preference  to  the  interest 
payable  on  all  debentures  which  shall  have  been  issued 
by  the  said  trustees  under  the  provincial  guarantee,  and 
also  to  all  other  claimis  for  the  reimbursement  of  any 
sums  of  money  advanced,  or  to  be  advanced  to  the  said 
trustees  by  the  Beceiver-Greneral  of  this  province,  and 
the  said  debentures,  as  lespects  the  payment  of  the 
principal  and  interest  thereof,  shall  rank  after  those 
issued  under  the  act  passed  during  the  last  session  of 
the  parliament  of  the  province  and  hereinbefore  cited 
(viz. :  14  and  15  Vic,  chap.  182) ; "  and  by  the  tenth 
section  it  was  enacted  that  ''  for  the  completion  of  the 
roads,  bridges  and  improvements  mentioned  in  the  two 
next  preceding  sections — ^being  the  roads  on  the  south 
side  of  the  St.  Lawrence  —it  shall  be  lawful  for  the  said 
trustees  to  issue  debentures  to  the  amount  of  .£40,000 
currency,  which  debentures  shall  be  subject  to  the  pro- 
visions of  the  ordinance  hereinbefore  cited,  shall  take 
precedence  of  those  issued  under  the  provincial  guaran- 
tee and  of  the  claim  by  the  government  to  be  paid  out 
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of  the  revenues  of  the  toU-gettes  and  shall  take  order      l^^l 
and  precedence,aiid  rank  concurrently  (vith  those  to  be  Thb  QgsBK 
issued  under  the  7th  section  of  this  act."  Bblleau 

It  will  be  observed  that  there  is  a  difference  between      

the  provisions  of  the  Yth  and  the  10th  sections  of  the  !_' 
act  and  the  provisions  of  the  corresponding  resolutions 
of  the  house,  to  give  effect  to  which  the  act  was  intro- 
duced. By  the  resolutions  it  was  provided  that  all  the 
debentures  to  be  issued  under  the  authority  of  the  act 
were  to  have  precedence,  as  to  the  payment  of  interest, 
over  all  debentures  which  had  been  issued  with  the 
provincial  guarantee,  that  is  to  say,  assuming  the 
iB88,882  debentures  to  be  those  referred  to  under  this 
description,  the  debentures  to  be  issued  under  the  16 
Vic.f  eh.  285,  were,  as  to  interest,  to  have  precedence 
upon  the  trust  funds  over  the  debentures  already  issued 
for  jB83^882  ;  but  as  to  repayment  of  the  principal,  the 
debentures  to  be  issued  under  16  Vic,  were  to  take  a 
rank  and  order  **  after  those  issued  under  the  guarantee 
of  the  province,  by  virtue  of  acts  passed  in  previous 
sessions  of  parliament,  and  now  in  force,"  that  is  to  say, 
after  the  jB38,882  debentures  or  such  of  them  as  had  not 
been  already  paid  under  12  Vic,  ch.  5,  whereas  under 
the  provisions  of  the  act,  ail  the  debentures  to  be 
issued  under  it  were  to  have  rank  and  precedence  over 
all  debentures  then  already,  or  which  thereafter,  if  any 
should  thereafter  be,  issued  upon  the  guarantee  of  the 
province.  That  plainly  means,  the  guarantee  as  to 
interest,  but  as  to  repayment  of  principal,  those  to  be 
issued  under  16  Vic,  chap,  286,  were  to  rank  after 
those  which  had  already  been  issued  under  14  and  15 
Vic,  chap.  182,  which  by  that  act  were  declared  to 
rank  next  after  those  issued  under  12  Vic,  chap.  115. 
Taking,  however,  the  expressions  contained  in  the  act 
as  passed  as  what  are  to  govern,  there  is,  I  think,  no 
doubt  (and  in  this  I  concur  with  the  learned  judge 

18i 
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1881      before  whom  this  case  was  tried  in  the  Court  of  Ex- 
Thb  Qubbn  chequer)  that  notwithstanding  the  form  of  expression 

Bblliau.  ^^^  ^^  ^^^  ^^^  ^^'  ^^^  ^^^  debentures  authorized  to  be 

issued  by  the  act,  whether  for  the  improvement  referred 

'  '  to  in  the  Yth  sec.  or  those  referred  to  in  the  10th  sec, 

are  alike  subject  to  the  provisions  of  the  7th  sec.,  that 
"  no  monies  shall  be  advanced  out  of  the  provincial 
funds  for  the  payment  of  interest  thereon."  It  is  quite 
clear  from  the  10th  sec  that  the  intention  of  the  legis- 
lature was  that  all  debentures  to  be  issued  under  the 
act,  whether  for  the  purposes  of  the  7th  or  of  the  10th 
sec.jshould  rank  alike,  those  mentioned  in  the  10th  sec. 
concurrently  with  those  mentioned  in  the  7th,  both  as 
to  pyincipal  and  interest,  and  that  both  alike  should 
have  precedence  over  the  debentures  referred  to  as 
having  the  provincial  guarantee, — then  if  the  debentures 
for  the  <£SS,882  (these  being  the  only  debentures  to 
which  it  is  suggested  the  above  description  then  could 
apply)  should  be  taken  out  of  the  way,  by  being  paid, 
if  they  should  be  paid  by  the  provincial  government, 
until  there  should  be  another  tissue  of  debentures,  if 
ever  there  should  be,  which  should  have  the  guarantee 
of  the  province  as  to  interest,  the  provision  in  respect  of 
precedence  over  such  class  of  debentures  would  become 
nugatory,  and  to  authorize  such  further  issue  there 
would  need  have  to  be  another  act  of  parliament :  the 
only  construction  which,  as  it  appears  to  me,  can  be  given 
to  the  words  "  or  which  shall  hereafter  be  issued  by  the 
said  trustees  under  the  provincial  guarantee  "  in  tliis 
and  all  previous  acts  having  the  same  expression,  is 
that  the  legislature  treating  the  <£33,882  debentures  as 
having  the  provincial  guarantee  as  to  interest  only,  (as 
we  have  seen  the  government  to  have  admitted  in  reply 
to  the  petition  of  the  bond-holders,  who  prayed  that 
the  trustees  might  be  authorized  to  raise  a  loan  under 
the  provisions  of  the  28th  section  of  the  ordinance, 
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4  Vic,  chap.  17,  to  redeem  the  overdue  debentures,)  had      ^^81 
in  view  the  possibility  of  a  loan  being  authorized  and  Thb^un 
effected  under  the  provisions  of  that  section.    It  is,  3,1^^1^ 

however,  obvious  that  the  act  16  Vic.  draws  a  plain      

contrast  between  two  distinct  classes  of  debentures,  ^'^^' 
namely,  those  which  had  already  been,  or  which  there- 
after should  be,  if  any  should  be,  issued  upon  the 
guarantee  of  the  province,  and  the  debentures  to  be 
issued  under  16  Vic,  ch.  285.  A  contrast  is  drawn 
between  these  two  classes  as  distinct  and  diverse,  and 
precedence  is  given  to  the  one  over  the  other ;  the 
same  precedence  is  given  to  those  to  be  issued  for  the 
purposes  of  the  10th  section  as  to  those  for  the  purposes 
of  the  7th  section  ;  they  rank  the  one  concurrently  with 
the  other ;  they  must,  then,  both  belong  to  the  same 
class,  and  being  contrasted  with,  and  given  precedence 
over,  the  class  designated  as  being  under  the  provincial 
guarantee,  how  can  any  debenture  belonging  to  a  class 
having  precedence  over  another  ever  be  held  to  belong 
to  the  class  over  which  it  has  the  precedence  ?  The  act 
says  that  all  debentures  to  be  issued  by  the  trust  cor- 
poration under  the  authority  of  this  act,  16  Vic,  ch.  285, 
shall  have  precedence  of  another  class  of  debentures 
issued  by  the  same  corporation,  namely,  debentures 
having  the  guarantee  of  the  province.  Why  shall  such 
precedence  be  given?  What  is  the  rationale  of  its 
being  given  ?  No  answer  can  be  given  to  these  ques- 
tions,  but  that  the  reason  is  because  those  to  be  issued 
under  16  Vic  have  not  the  guarantee  of  the  province. 
Therefore  it  is  that  they,  having  only  the  trust  funds 
of  the  corporation  to  look  to,  have  not  had  that  fund 
diminished  by  being  applied  to  a  different  class  of 
debentures  which  have  another  fund  to  look  to  than 
the  guarantee  of  the  province.  The  act  16  Vic,  ch.  235, 
in  the  plainest  terms,  as  it  seems  to  me,  pronounces  the 
debentures  to  be  issued  under  its  authority  to  be  de- 
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1881      bentures  not  having  the  guarantee  of  the  province. 

The  Qubibn  If,  then,  any  one  of  the  debentures  issued  under  .its 

BbiIbau.  *^^*^l^^rity  can  be  said  to  belong  to  a  class  of  debentures 

having  the  provincial  guarantee,  it  must  be  by  reason 

!_.'  *  of  something  outside  of  the  act  16  Vic^  authorizing 
their  issue  equally,  as  the  fact  oi  the  provincial  guaran- 
tee having  become  attached  to  the  debentures  for 
JC83,882,  v^as  to  be  found,  not  in  the  terms  and  pro- 
visions of  the  acts  which  authorized  their  issue,  but  in 
proceedings  and  dealings  outside  of  those  acts.  In  the 
public  accounts  laid  before  the  legislative  assembly  in 
the  session  held  in  1854-5,  there  was  presented  to  the 
assembly  "  a  statement  of  debentures  redeemed  under 
the  authority  of  12  FVc ,  ch.  5,  to  Slst  January,  1855/' 
wherein,  besides  the  debentures  of  the  Quebec  turnpike 
trust  already  mentioned  as  having  been  redeemed  prior 
to  the  81st  December,  1852,  there  is  the  entry  oi  <£22,092 
more  of  such  debentures,  redeemed  in  the  year  1858, 
making,  with  the  <£1 1,790  previously  redeemed,  the 
whole  principal  of  ^38,882  debentures,  which  sum  is 
thenceforth  entered  as  charged  on  the  consolidated 
funds.  As  it  is  not  pretended  that  the  government 
ever  paid  any  part  of  the  interest  accruing  on  deben- 
tures issued  under  16  Vic ,  ch.  285,  and  as  therefore 
there  could  be  no  such  returns  in  the  public  accoonts 
laid  before  the  legislative  assembly  in  respect  of  those 
debentures,  as  there  were  in  relation  to  the  debenturoB 
for  .£88,882,  it  becomes  unnecessary  to  make  any  further 
reference  to  the  journals  and  appendices  of  the  legisla* 
tive  assembly.  The  question,  therefore,  is  to  be  deter- 
mined upon  the  construction  of  16  Ftc,  ch.  285,  as  if 
prior  to  the  issues  of  any  debentures  under  it  the  ques- 
tion had  arisen  whether  the  province  would  be  liabte 
by  the  terms  of  the  act  for  the  payment  either  of  in- 
terest or  principal  of  the  debentures,  if  issued.  I  have 
already,  I  think,  shown  that  if  the  construction  of  the 
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ordinance  had  come  up  for  adjudication  immediately  ^^^ 
after  the  passing  of  4  and  5  Tic,  ch.  12,  and  before  the ThiQmw 
issue  of  any  of  the  first  rtlass  of  debentures,  and  the  ,>  *' 
question  had  been  whether  the  terms  of  the  ordinance  — - 
had  imposed  a  charge  or  liability  upon  the  province  for  ^'^^^^  • 
the  payment  of  interest  or  the  principal  of  the  deben- 
tures there  authorized  to  be  issued,  the  answer  must 
have  been  in  the  negative.  I  think  I  have  also  shown 
that  it  was  the  fact  of  the  payment  of  the  interest  by 
the  Governor-General  which  was  permitted  but  not 
made  compulsory  by  the  provisions  of  the  ordinance, 
and  the  dealings  of  the  legislature,  upon  such  payments 
being  annually  shown  in  the  public  accounts,  which  in 
progress  of  time  caused  the  payments  of  interest  on 
those  debentures  to  be  recognized  as  a  charge  upon  the 
consolidated  fund.  I  have  shown,  also,  that  as  regards 
payment  of  principal,  the  terms  of  the  ordinance  did 
not  only  not  impose  any  charge  or  liability  upon  the 
province,  but  that  they  did  n#t  authorize  or  permit  the 
appropriation  of  any  part  of  the  provincial  funds  to- 
wards payment  of  principal.  If,  then,  the  terms  of  the 
ordinance  had  been  adopted  verbatim  et  literatim  by  the 
act  16  Vic ,  without  the  prohibition  as  to  the  applica- 
tion of  any  provincial  funds  towards  the  payment  of 
interest,  there  would  have  been  no  charge  or  liability 
whatever  imposed  upon  the  province  in  respect  of  the 
principal  of  the  debentures  to  be  issued  under  16  Ftc,  ch. 
235  ;  neither  would  any  such  charge  or  liability  have 
been  imposed  upon  the  province  in  respect  of  interest 
on  those  debentures.  There  would  only  have  been  con- 
ferred a  permission  or  power  upon  the  Governor-Gene- 
ral, which,  in  his  discretion,  he  might  have  exercised  or 
refused  to  exercise,  as  seemed  to  him  best.  Now,  as  the 
terms  and  provisions  of  the  ordinance  are  adopted  by 
the  act  16  Vic,  subject  only  to  the  qualification  that  no 
monies  shall  bo  advanced  out  of  provincial  funds  for 
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1881      the  payment  of  interest,  the  permission  and  poWer 

Thi  Qubbx  vested  in  the  Governor-General  to  pay,  in  his  discretion, 

BuLLRAu.  ®^^^  interest  out  of  provincial  funds  is  taken  away ;  so 

that  the  effect  simply  is  that  whereas  it  was  permissible 

^^l_^  •  and  lawful  for  the  Governor  in  his  discretion,  but  not 
compulsory  upon  him,  to  pay  the  interest  upon  deben- 
tures issued  under  the  provisions  of  the  ordinance,  it  ii 
not  now  permissible  or  lawful  for  the  Gt>vemor,  much 
lees  compulsory  upon  him  to  pay  or  authorize  payment 
of  interest  upon  debentures,  issued  under  16  Vic. ;  and 
as  by  the  provisions  of  the  ordinance  it  was  not  per- 
missible or  lawful  for  the  Governor  to  pay  or  to  author^ 
ize  payment  of  the.principal  out  of  the  provincial  funds, 
much  less  was  there  a  charge  imposed  upon  those  funds 
for  such  payment,  so  neither  can  payment  of  the  prin- 
cipal of  the  debentures  issued  under  16  Vic ,  ch.  285, 
be  a  charge  imposed  upon  provincial  funds ;  nor  is  such 
payment  out  of  such  funds  permissible  or  lawful,  by 
the  terms  simply  of  the  act.  Therefore,  such  charge  to 
be  imposed  at  all  must  bo  imposed  by  some  other  act, 
in  like  manner  as  the  charge  and  liability  to  pay  the 
principal  of  the  other  debentures  for  .£38,882  out  of 
provincial  funds  became  imposed  only,  if  at  all,  b 
12  Vic,  ch.  6. 

There  is  only  one  act  more  to  which  there  appear 
to  be  any  occasion  to  refer,  and  that  act  confirms 
rather  than  shakes  my  view  of  the  construction  of 
16  Vic,  ch.  286  ;  it  is  20  Vtc.  ch.  325  ;  the  act  which 
divides  the  old  Quebec  trust  corporation  into  two  cor- 
porations, the  one  for  the  north  shore  and  the  other  for 
the  south  shore  of  the  St.  Lawrence.  That  act  puts  an 
end  to  all  doubt  which  may  have  before  existed  by 
reason  of  the  language  of  the  ordinance  upon  the  ques- 
tion whether  the  property  of  the  trust  was  vested  i^i 
Her  Majesty  or  in  the  corporation,  and  vests  it  in  the 
corporations  cairved  out  of  the  old  one,  if  it  was  not 
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already  vested  in  the  old  one  :  and  the  act  seems  to  be      ^881 
declaratory  that  it  was  ;  for  in  the  4th  section  it  pro-  Thb  Qitben 
Tides  that  all  property,  moveable  or  immoveable  vested  j^^^  J^^^ 

in  the  Quebec  turnpike  road  trustees  and  being  on  the      

north  shore  of  the  river  SL  Lawrence,  should  be  trans-      ' 

ferred  to  and  vested  in  the  Quebec  north  shore  turnpike 
trustees ;  and  all  such  property  lying  on  the  south  shore 
of  the  said  river  should  be  transferred  to  and  vested  in  the 
Quebec  south  shore  turnpike  road  trustees,  and  that  each 
of  the  said  corporations  should  have  full  power  and  au- 
thority to  receive  or  recover  from  any  former  trustee  or  any 
other  person  or  party  wheresoever  any  property  "hereby" 
vested  in  it.    The  6th  section  then    provides   that  the 
north  shore  trustees  should  be  liable  for  the  principal 
and  in  teres  t  of  all  debentures  issued  by  the  trustees  of 
the  Quebec  turnpike  road,  and  tor  all  debts  and  liabili- 
ties of  the  said  trustees  contracted  before  the  division 
into  two  corporations,  provided  always  that   whenever 
the  south  shore  trustees  should  have  any  balance  re- 
maining in  their  hands  out  of  the  revenues  arising  from 
the  roads  and  works  under  their  control,  after  paying 
the  expenses  of  completing,  maintaining  and  managing 
the  said  roads  and  works  and  the  interest  upon  the  deben- 
tures they  shall  have  issued  under  the  authority  of  this 
act,  and  the  principal  thereof,  they  shall  pay  over  such 
balance  to  the  said  north  shore  trustees,  as  an  aid  towards 
enabling  them  to  pay  the  interest  and  principal  of  the 
debentures  issued  by  the  said  trustees  of  the  Quebec 
turnpike  roads  before  the  passing  of  this  act.      Now,  it 
is  impossible  to  conceive  that  the  legislature  would 
thus  have  imposed  this  burden  upon   the  north  shore 
trustees  and  have  taken  also  the  pains  exhibited  in  this 
section  to  relieve  the  south  shore  trustees   and   their 
property  from  all  liability  in  respect   to  the   ^£40,000, 
which  16  Vie.y  ch.  236  authorized   to   be  borrowed  for 
the  south  shore  roads,  if,  as  is  contended,  it  was  the  pro- 
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1881      yince  that,  in  fact  and  in  reality,  was  subject  to  the 

Ths  Qubin  charge  and  liability  of   redeeming    these  debentures 

BbiI'bait.  ^P^^  whichever  side  of  the  river  the  money  raised  upon 

their  security  was  expended.    Much  was  said  about  the 

''i_L'  'injustice  of  this  provision  ;  with  that  we  have  nothing 
to  do  ;  that  was  a  point  to  be  urged  in  the  legislature. 
But  after  all,the  provision  was  not  perhaps  so  uiyust  as 
was  contended,  when  we  consider  that  the  legislature 
had  already  sanctioned  the  gift  out  of  the  public  funds 
to  the  amount  of  ^88,882  principal,  and  about  JC20,000 
interest  in  creating  a  property  for  the  corporation  upon 
whom  the  burthen  objected  to  was  cast ;  which  pro- 
I>erty  by  the  papers  laid  before  the  legislature  at  the 
time  of  the  passing  of  the  Act  16  Ftc,  ch.  285,  and 
before  the  monies  thereby  authorized  to  be  raised  were 
raised,orthe  improvements  thereby  authorized  weremade 
produced  an  annual  income  Qi^ceding  ^t,000.  Then  the 
south  shore  corporation  being  by  this  act,  20  Vic^ 
authorized  to  borrow  ^12,000  on  their  debentures,  pro- 
vision is  made  for  this  purpose,  not ,  in  the  form  that 
provision  is  made  in  the  7  sec.  of  16  Ftc,  ch.  285,  for 
the  loans  by  that  act  authori;eed,  but  in  a  short  form 
closing  with  the  provision  that  the  province  shall  not 
be  guarantor  or  liable  for  the  principal  and  interest  of 
any  debentures  issued  under  this  act,  nor  shall  any 
money  be  advanced  or  paid  therejfor  out  of  the  provin- 
cial funds,  thereby  carrying  out  what  appears  to  me  to 
be  the  determination  of  the  legislature  as  api>arent  in 
12  Ftc,  ch.  115,  and  in  every  act  passed  subsequently 
thereto.  It  was  urged  that  as  the  word  "principal "  as 
well  as  "  interest''  is  inserted  here,  and  "  interest  *'  only 
in  16  Ftc,  ch.  235,  that  therefore  the  province  is  respon- 
sible for  the  ''  principal "  although  not  for  the  "interest'* 
of  the  debentures  issued  under  16  Vic.^  ch.  285.  I  have 
already  dealt  with  this  conten^on  when  treating  of  1  i 
and  15  Fic,  ch.  183,  but  I  may  add  that  the  contention 
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raises  a  collateral  point,  which  is  the  contention  ex-      ^^ 
presply  raised  under  16  Vic,  namely,  was  the  insertion  ThbQotuw 
of  the  word  **  principal  "  absolutely  necessary  to  relieve  -q^^^^jj^^ 
the  province  from  liability  in  respect  of  the  debentures      — 

authorized  by  20  Vic,  ch.  125  ?     Thit  it  was  not  neces-      

lary  to  relieve  the  province  from  liability  in  respect  of 
the  principal  of  debentures  issued  under  12th  Vic, 
ch.  116,  the  frame  and  provisions  of  which  are  identical 
in  that  respect  with  16  Vic,  ch.  235,  I  think  I  have 
already  shewn.  The  provision  as  to  the  exemption  of 
the  province  from  liability  upon  debentures  issued  under 
the  latter  act  is  precisely  the  same  as  in  the  former,and 
such  exemption  as  regards  those  issued  under  12  Vic, 
ch.  115,  as  1  think  I  have  shewn  could  not  be  ques- 
tioned  successfully. 

The  contrast  also  which  in  16th  Vic.,  ch.  235,  is 
drawn  between  the  debentures  to  be  issued  under  the 
authority  of  the  act  and  debentures  having  the  provin- 
cial guarantee,  and  to  which  I  have  drawn  attention,  is 
to  my  mind  conclusive,  that  the  debentures  issued  under 
16  Vic,  cannot  themselves  have  that  guarantee  ;  and 
there  is  no  vote  or  resolution  of  the  legislative  assembly 
oi  Canada,  nor  any  act  of  its  legislature  which  subjected 
that  province  to  the  payment  of  them  in  whole  or  in 
part,  unless  that  liability  is  to  found  in  the  act  itself, 
which  authorized  their  issue. 

Upon  the  passing  of  the  jB.  N.  A.  Act,  the  property 
and  civil  rights  of  the  corporation  which  issued  the  de- 
bentures, and  the  rights  of  their  creditors,became  under 
the  exclusive  control  of  the  legislature  of  the  province 
of  Quebec,  under  the  91st  section  of  the  act,  while  cer- 
tain bonds,  issued  by  the  corporation  to  the  amount,  as 
appears,  of  «£9,000,  which  constituted  asisc  ts  of  the  late 
province  of  Canada,  were  by  the  113  sec.  made  the  joint 
property  ol  the  provinces  of  Qutbec  and  Unia  to.  It  is 
impossible  for  us  to  hold  that  bonds  of  the  trust  corpo- 
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1881      which  in  the  hands  of  the  executive  government  of 
Thb  Qctbbm  Canada  were  assets  of  the  province,  were  when  in  the 
BiLLiAF.  ^^^ds  ^^  another  creditor  liabilities  of  the  province. 
——         It  is  to  the  government  of  Quebec  that  the  creditors 
'  *of  the  corporation  should  apply,  if  the  corporation  are 
unable  to  pay  their  debentures  as  they  fall  due,  to  pro- 
cure action  to  be  taken  under  the  28th  sec.  of  the  ordi- 
nance, which  is  adopted  and  enacted  as  part  of  the  act 
16. Vic,  chap.  285,  under  which  the  debentures  have 
been  issued ;  and  if,  as  I  understand  it  to  be  contended 
that,  but  for  mismanagement  on  the  part  of  the  trust 
corporation,  the  revenue  from  the  roads  would  have 
been  sufficient  to  have  created  a  fund  to  redeem  the 
debentures,  complaint  upon  that  head  should  be  made 
to  the  legislature,  or  the   courts  of  the  province  of 
Quebec,  as  the  competent  authorities  to  afford  redress 
for  such  a  wrong. 

Upon  the  whole  it  appears  to  me  to  be  clear  that  at 
the  time  of  the  passing  of  the  B.  N.  A.  act,  there  was 
no  charge  or  liability  whatever  existing  ui>on  the  late 
province  of  Canada^  or  which  subjected  it  to  the  pay- 
ment of  any  part  of  the  interest  or  principal  secured  by 
the  debentures,  authorized  to  be  issued  by  the  Quebec 
turnpike  trust  corporation,  under  16  Vtc,  chap.  286, 
and  that  therefore  the  Dominion  of  Canada  is  subject  to 
no  such  liability,  and  that  this  appeal  should  be  alloy^ed 
with  costs. 

Appeal  allowed  with  costs. 

m 

Attorney  for  appellant :  F.  Langelier. 
Attorneys  for  respondent :  Stuart  Sf  Stuart. 


This  case  was  appealed  to  the  Privy  Council  and  the 
Lords  of  the  Judicial  Committee  reversed  the  judgment 
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of  the  Supreme  Court  of  Canada.    The  following  is  the      1881 
judgment :-  Thk^kbn 

Judgment  of  the  Lords  of  the  Judicial  Committee  oj  the  BBu.rAu. 
Privy  Council  on  the  appeal  and  cross  appeal  of  ihe  jud^^nt 
Queen  v.  Belleau  and  others,  and  Bclleau  and  others  ^^  J-.^'-  o^ 

Privy 

v.  the  Queen,  from  the  Supreme  Court  of  Canada ;    Council. 
delivered  20th  June,  1882.  


Freseut : 
Sib  Barnes  Peacock, 
Sib  Montague  £.  Smith. 
Sib  Robert  P.  Collier. 
Sib  Jambs  Hannen. 
Sib  Bichabd  Couch. 


This  is  a  petition  of  right  against  the  crown,  by  the 
holders  of  certain  debentures  issued  by  "  the  trustees  of 
the  Quebec  turnpike  roads,"  for  payment  of  the  princi- 
pal and  interest  of  their  debentures. 

No  question  has  been  raised  as  to  the  form  in  which 
the  suppliants  seek  to  have  the  question  in  dispute  de- 
termined, which  is,  whether  the  late  province  of  Canada 
was  liable  to  pay  the  principal  and  interest  of  the  de- 
bentures sued  on.  By  "  The  British  North  America 
Aci,  1867,"  the  debts  and  liabilities  of  each  province 
existing  at  the  union  were  transferred  to  the  Dominion 
of  Canada,  and  it  is  conceded  by  the  erown  that  if  the 
debentures  created  a  debt  on  the  part  of  the  province, 
the  suppliants  are  entitled  to  a  decision  in  their  favor. 

The  debentures  purport  on  their  face  to  be  and  were 
in  fact  issued  under  the  authority  of  an  act  of  parlia- 
ment of  the  province  of  Canada  (16  Fie,  c.  285),  in- 
tituled "  An  act  to  authorize  the  trustees  of  the  Quebec 
turnpike  roads  to  issue  debentures  to  a  certain  amount, 
and  to  place  certain  roads  under  their  control." 
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1881  Th^  debentures  are  in  form  certificates  by  the  tms- 

Thb  Qubkn  tees,  that  under  the  authority  of  the  said  act  there  had 

-D   ^'  ^    been  borrowed  and  received  from  the  holder  a  certain 

sum  bearing  interest  from  the  date  of  the  certificate, 

of  /c?  of  which  sum  was  reimbursable  to  the  holder  or  bearer  on 
^I^^,    a  day  named. 

GounciL 

The  act,  after  reciting  that  it  was  exi>edient  to  extend 
the  provisions  of  a  certain  ordinance  (4  Vtc,  c*  VI)  to 
certain  roads  other  than  those  to  which  they  then  ex- 
tended, and  to  such  further  improvements  through  the 
trustees  of  the  roads  established  under  the  said  ordi- 
nance, and  that  in  order  to  the  construction  and  com- 
pletion of  the  roads  then  undertaken  by  the  trustees,  it 
was  expedient  to  provide  for  the  raising  of  the  necesr 
sary  funds  by  the  issue  of .  debentures  by  the  said  trus- 
tees, enacted  that  the  provisions  of  the  said  ordinance, 
and  the  provisions  of  all  acts  and  statutes  in  force 
amending  the  said  ordinance,  and  the  powers  of  the 
trustees  appointed  under  the  said  ordinance,  should  ex- 
tend  or  apply  to  the  roads  in  the  said  act  mentioned, 
in  the  same  manner  as  if  the  said  roads  had  been  men- 
tioned and  described  in  the  said  ordinance. 

By  the  2nd  and  subsequent  sections  down  to  and 
inclusive  of  the  6th,  the  trustees  were  required  to  exe- 
cute certain  works,  and  were  authorized  to  execute 
others,  and  the  roads  are  enumerated  to  which  the  pro- 
visions of  the  ordinance  were  to  be  extended. 

By  the  7th  section  it  is  enacted  that,  in  order  to  the 
making  and  completion  of  certain  roads,  described  in  a 
previous  act,  and  the  making  of  the  various  improve- 
ments above  mentioned :  — 

It  should  be  lawful  for  the  trustees  to  raise  by  loan  a  sum  not  es> 
ceeding  £30,0i)0  curreuc}',  and  this  loan  and  the  debentures  which 
shall  be  issued  to  effect  the  same,  and  all  other  matters  having  re. 
ference  to  the  said  loan,  shall  be  subject  to  the  prorisions  of  ^« 
ordinance  above  cited  with  respect  to  the  loan  authorised  under  it* 

This  is  followed  by  a  proviso  which  it  will  be  iteoetf^ 
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sary  to  refer  to  hereafter.    Thus  we  are  obliged,  in      ^^1 
order  to  see  what  were  the  obligations  created  by  the  Thb  Qubbh 
debentures  issued  under  the  16th  Vic^  and  now  sued  bbllbau. 
on,  to  examine  the  provisions  of  the  ordinance  4  Ttc,      

^  ^  Judgment 

C.  17.  of  J.  C.  of 

By  that  ordinance  the  governor  was  empowered  to   ^J^Yii, 
appoint  not  less  than  five  nor  more  than  nine  persons      **^ 
to  be  and  who  and  their  successors  should  be  trustees 
for  the  purpose  of  opening,  making  and  keeping  in 
repair  the  roads  thereinafter  specified. 

By  section  8  it  was  enacted  that  the  said  trustees 
might,  by  the  name  of  the  trustees  of  the  Quebec  turn- 
pike road,  sue  and  be  sued,  and  might  acquire  property 
and  estates  moreable  and  immoveable,  which  being  so 
acquired  should  be  vested  in  Her  Majesty  for  the  public 
use  of  the  province,  subject  to  the  management  of  the 
said  trustees  for  the  purposes  of  the  ordinance. 

By  the  18th  section  it  was  enacted  that  the  roads 
should  be  and  remain  under  the  exclusive  management, 
charge  and  control  of  the  said  trustees,  and  the  tolls 
thereon  should  be  applied  solely  to  the  necessary  ex- 
X>enses  of  the  management,  making  and  repairing  of  the 
€aid  roads,  and  the  payment  of  the  interest  on  and  the 
principal  of  the  debentures  thereinafter  mentioned. 

The  21st  section  is  the  most  important,  and  is  as  fol- 
lows : — *'  21.  And  be  it  further  ordained  and  enacted 
that  it  shall  be  lawful  for  the  said  trustees,  as  soon  after 
the  passing  of  this  ordinance  as  may  be  expedient,  to 
raise  by  way  of  loan  on  the  credit  and  security  of  the 
tolls  hereby  authorized  to  be  imposed,  and  of  other 
moneys  which  may  come  into  the  possession  and  be  at 
the  disposal  of  the  said  trustees,  under  and  by  virtue  of 
this  ordinance,  and  not  to  be  paid  out  of  or  chargeable 
against  the  general  revenue  of  this  province,  any  sum 
or  sums  of  money  not  exoeediiig  in  the  whole  £26,000 
currency." 
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1881  Unless,  therefore,  it  can  be  shown  that  some  qualifi- 

Thb  Quben  cation  of  these  words  is  to  be  found  expressed  or  implied 

2   *!       in  the  ordinance  or  the  statutes  amending  it,  it  is  clear 

that  the  suppliants  lent  their  money  on  the  credit  and 

of  jfcfof  security  of  the  tolls,  **and  not  to   be  paid  out  of  or 

Privy     chargeable  against  the  revenues  of  the  province." 

...  '  Their  coitention  is  that,  notwithstanding  these 
words,  the  province  was  bound  to  pay  the  debentures. 
The  trustees,  it  is  said,  were  the  agents  of  the  pro- 
vince, and  in  that  character  they  borrowed  money  for 
the  province,  to  be  applied  to  provincial  purposes ;  thus 
the  province  became  the  principal  debtor,  and  the  tolls 
are  to  be  regarded  only  as  a  first  source  of  repayment 
of  the  debt  of  the  province. 

These  general  propositions  cannot  afford  assistance  in 
the  consideration  of  the  question  we  have  to  determine. 
It  is  of  no  avail  to  call  the  trustees  agents  of  the  pro- 
vince if  it  is  admitted,  as  it  must  be,  that  the  extent  and 
limits  of  their  agency  must  be  sought  in  the  act  of  the 
legislature  which  gives  them  existence.  To  make  the 
trustees  the  agents  of  the  province,  it  must  be  shown 
that,  by  their  constitution,  they  have  authority  to  act 
for  the  province,  and  to  create  obligations  binding  upon 
it.  But  this  has  not  been  shewn.  The  trustees  are 
a  corporate  body,  the  absolute  creation  of  the  legisla- 
ture, and  their  rights,  duties,  and  powers  are  exclusively 
contained  and  defined  in  the  instrument  by  which  they 
were  incorporated.  Such  corporations  are  well  known 
to  the  law  as  well  of  this  country  as  of  Canada.  They 
are  created  for  a  great  variety  of  purposes,  some  of  local, 
others  of  general  importance.  In  the  present  instance 
the  corporation  is  created  for  the  local  object  of  improv- 
ing the  roads  round  Quebec^  and  to  this  end  the  trustees 
are  empowered  to  borrow  money  on  certain  specific 
terms,  for  the  purx>oses  of  the  trust  as  defined  in  the 
ordinance.    The  benefit  which  the  province  may  be 
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supposed  to  derive  from  the  expenditure  of  the  money      ^881 
borrowed  no  more  imposes  a  liability  on  the  province ThbQubbn 
to  repay  it  than  it  imposes  such  a  liability  on  the  adjoin-  ^^  ^' 

ing  landowners,  the  value  of  whose  property  may  be      

increased  by  the  construction  of  the  roads  authorized  ^f  jfc?  of 
to  be  made.  ..^^?, 

Council. 

In  order  to  ascertain  the  powers  of  ihe  trustees  we      

must  examine  the  provisions  of  the  ordinance. 

By  the  21st  section  it  appears  that  the  loan  is  to  be 
raised  on  the  credit  and  security  of  the  tolls  authorized 
to  be  imposed,  and  other  moneys  which  may  come  into 
the  possession,  and  be  at  the  disposal  of,  the  trustees 
under  and  by  virtue  of  the  ordinance.  On  this  it  is 
observed  that  it  does  not  say  the  '*  sole  "  credit  and 
security  of  the  tolls,  &c.,  but,  in  the  absence  of  any 
other  credit  or  security  defined  by  the  ordinance,  those 
only  can  be  looked  to  which  are  expressly  mentioned. 
It  is,  however,  evident  that  it  was  for  the  very  purpose 
of  guarding  against  the  possibility  of  the  present  claim 
that,  in  addition  to  the  affirmative  words  already  quoted, 
negative  words  were  introduced  that  the  loan  is  '*  not 
to  be  paid  out  of  or  be  chargeable  against  the  general 
revenue  of  the  province." 

It  does  not  appear  possible  to  use  language  more 
carefully  framed  to  exclude  from  the  minds  of  proposed 
lenders  the  idea  that  they  were  in  any  case  to  look  to 
ihe  province  for  repayment  of  the  moneys  advanced  by 
them. 

The  only  criticism  which  has  been  offered  upon  this 
passage  is  that  it  does  not  negative  the  contention  that 
the  loan  is  to  be  paid  out  of  revenue  other  than  the 
"general"  revenue  of  the  province.  But  no  other 
revenue  can  be  suggested. 

The  government   has  no  i>ower  to  raise  or  apply 
revenue  in  any  other  way  than  is  authorized  by  law. 
It  is  obvious  that  revenue  already  appropriated  to  parti** 
u 
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1S81      cular  objects  cannot  be  diverted  from  them,  and,  when 

Thb^ebn  i^  is  forbidden  to  apply  the  unappropriated  or  general 

Bbllb  u    ^®^®^^®  ^^  *^®  payment  of  the  loan,  all  possible  sources 

of  reimbursement  out  of  revenue  of  the  province  are 

of  jf  cfof  ®^^^^^^-  It  is  a  contradiction  in  terms  to  say  that 
Privy  that  which  the  province  is  by  express  enactment  for- 
bidden to  pay  out  of  its  revenue  remains  nevertheless  a 
liability  of  the  province. 

The  26th  section  enacts  that  it  shall  be  lawful  for 
the  Qovemor,  if  he  shall  deem  it  expedient,  at  any  time 
within  three  years  from  the  passing  of  the  ordinance, 
and  not  afterwards,  out  of  any  unappropriated  public 
moneys  in  his  hands  to  purchase  for  the  public  uses  of 
the  province  and  from  the  said  trustees  debentures  to 
an  amount  not  exceeding  JC10,000  currency,  the  interest 
and  principal  of  and  on  which  shall  be  paid  to  the 
Keceiver  Gheneral  by  the  said  trustees  in  the  same 
manner,  and  under  the  same  provisions,  as  are  provided 
with  regard  to  such  payments  to  any  lawful  holder  of 
such  debentures. 

Thus  the  Governor  is  enabled  to  purchase,  on  behalf 
of  the  province,  debentures,  and  so  to  become  the 
creditor  of  the  trustees,  but  this  power  is  limited  to 
three  years. 

This  is  wholly  inconsistent  with  the  idea  that  the 
province  was  already  the  debtor  for  the  whole  amount 
of  the  loan. 

The  province  cannot  stand  in  the  relation  both  of 
debtor  and  creditor  to  itself;  and  if  the  process  be 
regarded  as  a  means  of  redeeming  the  debt  of  the  pro- 
vince, no  reason  can  be  suggested  why  this  power  of 
purchasing  debentures  should  be  limited  in  amount 
and  to  a  period  of  three  years. 

The  28rd  section  enacts  that  the  debentures  shall  bear 
interest,  and  concludes  thus : — 

^uch  interest  to  be  paid  out  of  the  tolls  upon  the  loads,  or  out  of 


/ 
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any  other  moneys  at  the  disposal  of  the  trustees  for  the  purposes  of       1881 
this  ordinance.  ,«_  TT** 

Here  there  are  no  negative  words  excluding  the  llabi-        ^* 

lity  of  the  province,  but  the  obligation  to  pay  interest      

primarily  follows  that  of  paying  the  principal,  and  it  If^^"^^ 
lies  uiK>n  the  party  asserting  that  it  is  imposed  else-     ^Tbry 

i_        X         J.  "LT  i_  'A  Council, 

where  to  establish  it.  

« 

So  far  from  there  being  anything  in  the  ordinance  to 
support  the  contention  that  the  interest  is  to  be  paid  by 
the  province,  everything  on  the  subject  of  interest  tends 
strongly  in  the  opposite  direction. 

By  the  27th  section  it  is  enacted  that  all  arrears  of 
interest  shall  be  paid  before  any  part  of  the  principal 
sum: — 

And  if  the  deficiency  be  such  that  the  fiinds  then  at  the  disposal 
of  the  trustees  shall  not  be  sufficient  to  pay  such  arrears;  it  shall  be 
lawful  for  the  Governor  for  the  time  being,  by  warrant  under  his 
hand,  to  authorize  the  Receiver  General  to  advance  to  the  trustees 
out  of  any  unappropriated  moneys  in  his  hands  such  sum  of  money 
as  may,  with  the  funds  then  at  the  disposal  of  the  trustees,  be  suffi- 
cient to  pay  such  arrears  of  interest  as  aforesaid,  and  the  amount  so 
advanced  shall  be  repaid  by  the  trustees  to  the  Receiver  General. 

ThiB  provision,  empowering  the  Gk>vemor  General  to 
authorize  a  loan  to  the  trustees  to  enable  them  to  pay 
interest,  is  inconsistent  with  the  idea  that  the  province 
was  already  under  an  obligation  to  pay  the  interest. 

If  then  the  case  had  rested  upon  the  effect  of  the 
ordinance  alone,  their  lordships  are  of  opinion  that  no 
liability  on  the  part  of  the  province  for  payment  of 
either  the  principal  or  interest  could  be  established ; 
but  it  has  been  argued  that  by  subsequent  legislation 
and  conduct  the  province  of  Canada  has  recognized  its 
liability  to  pay  the  principal  and  interest  of  the  deben- 
tures issued  under  the  authority  of  the  ordinance  of  4 
Vic. 

The  first  Act  which  is  relied  on  is  the  12th  FtV.,  c.  6, 
by  which  it  was  provided  that  it 

14 
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1881  Should  be  lavdul  for  the  Governor  to  redeem  or  purchase  on 

^^T^       account  of  the  province  all  or  any  of  the  debentures  constituting  tibe 

^^         public  debt  of  the  province  of  Canada,  or  such  or  any  of  the  deben- 

Bbllbau.    tures  issued  by  commiBsioners  or  other  public  officers  under  the 

_  ^]"*~    .  authority  of  the  legislature  of  Canada,  or  of  the  late  province  of 

of  jTC.  of  ^^^^^)  ^®  interest  or  principal  of  which  debentures  is  made  a 

Privy      charge  on  the  consolidated  revenue  fiind  of  the  province. 
CoonciL 

It  is  said  that  the  goyemment,  under  the  authority 

of  this  act,  paid  off  the  debentures  issued  under  the 
ordinance. 

It  appears  highly  probable,  as  is  stated  in  the  very 
able  judgment  of  Mr.  Justice  Gwynne,  that  the  XK>wer 
given  to  the  Governor  by  the  27th  section  of  the  ordi- 
nance to  advance,  by  way  of  loan,  money  to  the  trustees 
to  pay  arrears  of  interest  did,  in  fact,  lead  to  the  idea 
tl^at  the  province  was  under  a  legal  liability  to  pay  the 
interest,  and  it  would  seem,  though  the  manner  in 
which  the  transaction  was  carried  out  is  very  obscure, 
that  the  debentures  issued  under  the  ordinance  were, 
in  fact,  redeemed  under  the  powers  supposed  to  be  con- 
ferred by  the  W  Vic,  c.  6.    • 

All  that  need  be  said  upon  this  subject  is  that,  if  the 
Gk>vemor  did  suppose  himself  to  be  acting  under  the 
authority  of  this  statute,  he  mistook  his  i>ower8.  The 
debentures  issued  under  the  ordinance  did  not  consti- 
tute part  of  the  public  debt  of  the  province,  and  neither 
the  interest  or  principal  of  them  was  made  a  charge  on 
the  consolidated  revenue  fund  of  the  province. 

But,  whatever  considerations  may  have  led  to  the 
redCTiption  by  the  government  of  the  debentures  isimed 
uttder  the  ordinance,  it  is' clear  that  they  cannot  affect 
the  ooBstruction  of  the  16th  Vic,  c.  235,  under  which 
the  debentures  now  in  suit  were  issued. 

T9ie  7th  section  of  that  act  authorized  the  trustees  to 
raise  a  loan,  which 

Loan,  and  the  debentures  which  shall  be  issued  to  effect  the  same, 
and  all  matters  having  reference  to  the  said  loan,  shall  be  subject  to 
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the  proTuioiu  of  the  ordinance  with  respeot  to  the  loan  authorized       1881 

But  this  important  proviso  is  added —  ^   «'• 

Provided  nevertheless  that  the  rate  of  interest  shall  not  exceed  6       

per  cent,  and  no  moneys  shall  be  advanced  out  of  the  provincial  ^^^^^^^. 
funds  for  the  payment  of  the  said  interest.  Privy 

Thus  the  power  to  make  advances  out  of  provincial  ^"°°*  • 
fiinds  for  payment  of  interest  which  was  given  by  the 
2tth  section  of  the  ordinance  as  to  the  debentures  issued 
under  it,  and  which  had  possibly  led  to  misconception 
as  to  the  liability  of  the  province,  is  expressly  taken 
away  by  the  16th  Vic.  as  to  the  debentures  now  in 
question. 

They  must  therefore  be  treated  as  issued  not  merely 
on  the  express  condition  that  they  were  not  to  be  paid 
out  of  or  chargeable  against  the  general  rovenues  of  the 
province,  but  with  the  further  express  condition  that . 
no  moneys  should  be  advanced  out  of  provincial  funds 
for  the  payment  of  interest. 

And  again,  as  though  for  the  purpose  of  guarding 
against  the  possibility  of  the  debenture  holders  con- 
tending that  the  debentures  issued  under  the  IGth  Vic, 
had  the  provincial  guarantee,  the  proviso .  to  the  7th 
section  enacts  that 

AH  the  debentures  which  shall  be  issued  under  this  act,  so  far  as 
relates  to  the  interest  payable  thereupon,  shall  have  a  privilege  of 
priority  of  lien  upon  the  tolls,  Ac,  in  preference  to  the  interest  pay- 
able upon  all  debentures  which  shall  have  been  issued  under  the 
provincial  guarantee,  or  which  shall  hereafter  be  i-^sued  by  the  said 
trustees  under  the  provincial  guarantee. 

What  debentures  had  been  or  could  be  issued  under 
the  provincial  guarantee  does  not  appear,  but  this  at 
least  is  clear,  that  the  debentures  issued  under  the  act, 
and  now  sued  on,  have  no  provincial  guarantee^  since 
they  have  a  preference  given  to  them  over  all  that  have, 
and  arc  thus  distinguished  from  them. 

It  remains  only  to  consider  some  general  arguments 
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1881      which  have  been  advanced  on  behalf  of  the  suppliants. 

Thi'q^iesn  It  has  been  org^d  that  the  government  of  the  province, 

Bkumajs    ^y  redeeming  the  debentures  issued  under  the  ordi- 

nance,  induced  the  belief  that  the  same  course  would 

of  ^?  of  b®  pursued  with  regard  to  the  debentures  issued  under 

^^^,    the  act  of  16  Fic,  c.  235,  and  that  without  such  belief 

GounciL 

the  debenture  holders  would  not  have  lent  their  money 

on  the  security  of  the  tolls,  &c.,  which  had  proved 
entirely  insufficient  even  to  pay  the  interest  of  the 
former  loan. 

Their  lordships  do  not  desire,  by  any  observations,  to 
diminish  the  force  of  these  arguments,  if  addressed  to 
the  proper  tribunal.  It  may  be  that  the  legislature  of 
the  province  of  Canada  or  that  of  the  Dominion  may 
see  reason  to  listen  to  the  prayer  of  the  suppliants  to 
be  relieved  in  whole  or  in  part  from  the  loss  of  their 
money,  which  has  been  expended  for  the  benefit  of  the 
province.  But  this  tribunal  cannot  allow  itself  to  be 
influenced  by  feelings  of  sympathy  with  the  individuals 
affected.  Its  duty  is  limited  to  expressing  its  opinion 
upon  the  legal  question  submitted  to  it,  and  upon  that 
their  lordships  entertain  no  doubt. 

Another  argument  of  a  similar  kind  has  been  based 
upon  a  subsequent  statute  of  the  province  of  Canada^ 
20  Vic,  c.  126,  by  which  the  Quebec  turnpike  roads 
were  divided  into  two  parts,  and  by  which  it  is  con- 
tended some  of  the  debenture  holders  have  been  deprived 
of  a  part  of  the  special  fund  created  for  the  payment  of 
their  loan. 

Assuming  the  correctness  of  this  contention,  it  might 
have  been  made  a  ground  for  opposing  the  later  enact- 
ment, or  it  may  now  be  used  by  way  of  appeal  to  the 
legislature  for  redress,  but  it  cannot  supply  a  reason  for 
putting  a  construction  on  the  obligations  created  by  the 
16th  Tie.,  c.  235,  different  from  that  which  must  have 
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been  put  upon  them  immediately  after  the  passing  of      ^^^ 
that  statute.  Xhb  Qubbn 

Some  minor  points  have  been  relied  on  by  the  learne<l  g   ^' 

judges  who  have  held  that  the  suppliants  were  entitled      

to  succeed  on  this  petition.     It  is  from  no  disrespect  to  of  jfcfof 
those  learned  judges  that  these  points  have  not  been    ^^"^i^, 

..      -,      11.11        r  11.   «i         .  Council, 

particularly  dealt  with,  but  from  a  belief  that,  however      — 
they  may  tend  to  fortify  the  general  argument  in  sup- 
port of  which  they  are  used,  they  do  not  by  themselves 
afford  a  basis  upon  which  their  lordships'  judgment 
can  be  founded. 

For  these  reasons,  their  lordships  are  of  opinion  that 
the  judgment  of  the  Exchequer  Court  of  Canada,  as  well 
as  the  judgment  of  the  Supreme  Court  confirming  the 
judgment  of  the  Exchequer  Court  so  far  as  it  decided 
that  the  respondents  were  entitled  to  the  principal  of 
their  debentures,  but  varying  the  same  by  declaring 
that  the  respondents  were  entitled  in  addition  to  the 
principal  to  interest  from  the  date  of  filing  the  petition  of 
right,  are  erroneous,  and  their  lordships  will  humbly 
advise  Her  Majesty  that  they  should  be  reversed  and 
judgment  entered  for  the  crown. 

Their  lordships  are  further  of  opinion  and  will  advise 
Her  Majesty  that  the  cross  apx)eal  of  the  respondents 
asserting  the  liability  of  the  crown  to  pay  interest  on 
the  debentures  from  the  date  of  their  falling  due  should 
be  dismissed,  and  that  the  costs  of  the  appeal  and  of 
the  cross  api)eal  and  of  the  proceedings  in  the  courts 
below  should  be  paid  by  the  respondents. 
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1882 
•May.  13. 


THE  QUEEN.... Appellant; 

AND 

JOHN  MoFARLANE,  ti  al Bespondentb. 

ON  APPEAL  FROM  THE  EXCHEQUER  COURT  OF  CANADA. 

PeiUism  of  righU^Non-liability  of  the  Orovn  for  the  negligence  of 
its  eervanie — Oroitn  not  a  common  carrier — Payment  of  SiatU' 
tory  Duee. 

Held :  Isi.  That  a  petition  of  right  does  not  lie  to  recover  oompensa 
tion  from  the  Crown  for  damage  occasioned  by  the  negligence  of 
its  servants  to  the  property  of  an  individual  using  a  public 
work. 

2nd.  That  an  express  or  implied  contract  is  not  created  with  tho 
Crown  because  an  individual  pays  tolls  imposed  by  statute  for 
the  use  of  a  public  work,  such  as  slide  dues  for  passing  his  logs 
through  government  slides. 

3rd.  That  in  such  a  case  Her  Miyesty  cannot  be  held  liable  as  a 
common  carrier. 

A.FFEAL  from  a  judgment  rendered  by  Mr.  JoBtice 
Henry  in  the  Exchequer  Court  of  Canada^  on  a  demurrer 
to  the  petition  of  right  of  John  McFarlane  and  Duncan 
McFarlane^  the  above  named  respondents. 
The  petition  of  right  sets  out : — 

1.  That  under  the  Consolidated  Statutes  of  Canada^ 
ch.  28,  Dominion  Act,  81  Fic,  ch.  12,  her  Majesty  the 
Queen  owned,  as  public  works  of  the  late  province 
of  Canada^  and  of  the  Dominion  of  Canada^  "  certain 
slides,  dams,  piers,  booms  and  other  works  on  the 
Ottawa  river,  and  the  river  Madawaska^  one  of  its  tribu- 
taries." 

2.  That  under  said  statutes  the  Gk>vemor-Gheneral 


*PRBSBNT-.Sir  W.  J.  Ritchie,  Knight,  C.  J.,  and  Strong,  Henry, 
Taschereau  and  Gwynne,  J  J. 
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in  Council  was    empowered  by  Orders  in  Council      ^^^ 
to  impose  and  collect  tolls  and  dues  on  such  public  Thb  Quben 
works,  for  the  proper  maintenance  thereof,  and  **toMoFARLANE 

advance  the  public  good  "  to  enact  such  regulations  as      

might  be  deemed  necessary  for  the  management,  pro- 
jper  use  and  protection  of  such  works,  and  for  collection 
of  the  tollsy  &c.,  and  might  impose  fines — not  exceeding   ' 
in  any  one  case  one  hundred  pounds  for  any  infraction 
of  such  orders. 

3.  That  the  Governor  in  Council  made  orders 
authorizing  the  collection  of  the  tolls  or  dues. 

4.  That  the  orders  provided  works  "  should  be 
under  the  control  and  management  of  the  superinten- 
dent of  the  works,  slide  master,  deputy  slide  master,  or 
other  officer  duly  appointed  by  the  Commissioner  of 
Public  Works,  and  that  these  officers,  and  no  others, 
should  have  the  power  of  regulating  the  supply  of 
water  required  for  the  passage  of  timber,  of  alloting  the 
space  for  rafting  or  mooring  of  timber,  of  determining 
the  quantity  of  timber  that  might  pass  daily  through 
the  slides  or  booms,  of  collecting  the  slidage  dues,  of 
awarding  the  amount  that  might  be  due  by  the  owner 
or  owners  of  timber,"  &c.,  for  damages  done  to  works 
or  penalties  for  violation  of  regulations,  of  seizing  the 
timber  and  selling  same,  and  recovering  the  dues, 
penalties  or  damages  wh^  the  owners  of  timber  or 
persons  in  charge  thereof  should  refuse  or  neglect  to 
pay  same. 

5.  That  the  orders  provided  that  the  order  of  said 
superintendent,  &c.,  duly  appointed  should  be  obeyed 
by  owners,  &c.,  and  if  refusing  to  obey  to  be  subject 
to  fines  and  penalties. 

6.  That  no  timber  should  enter  any  slide  without 
the  owner,  ftc,  giving  notice  to  superintendent,  &c., 
under  penalty. 

7.  Any  interference  by  owners  with  certain  works 
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IF82      under    control  of   deputy   slide  master    at   Arnprior 
ThbQubbn  station,    or  with   duties    of   that   officer,  to    subject 
jj^Y^'        owner  not  duly  authorized  to  a  penally  of  not  less  than 
— ^      one  hundred  dollars  nor  more  than  two  hundred  dollars 
over  and  above  amount  awarded  by  Superintendent  of 
Ottawa  works  for  any  damage  arising  from  such  inter- 
ference or  violation  of  orders. 

8.  That  at  time  of  damage  and  loss  sustained 
by  suppliants,  they  were  lumbering  on  Madawaska 
river,  owned  licenses  to  cut  timber  on  crown  lands 
bordering  on  that  river,  had  cut  logs  there  which  it 
was  necessary  to  float  down  that  river  to  Ottawa  river, 
on  way  to  Quebec^  in  usual  manner. 

9  That  such  timber  in  course  of  transit  passed 
over  certain  slides,  booms  and  river  improve- 
ments belonging  to  Her  Majesty,  viz :  the  retaining 
boom  at  Arnprior^  the  slide  at  Arnprior  and  the  main 
retaining  boom  at  the  mouth  of  the  Madawaska  river 
in  the  river  Ottawa,  (ChaC$  lake). 

10.  That  suppliants  had  notified  slide  master, 
obtained  permission  to  pass  the  timber  and  performed 
all  conditions  on  their  part  to  entitle  them  to  have 
timber  passed. 

11.  That  one  John  Harvey  was  duly  appointed  slide 
master,  and  had  control  and  management  of  works  over 
which  timber  passed. 

12.  That  the  said  timber  and  logs  were 
passed  from  the  retaining  boom  at  the  village  of 
Arnprior  over  the  said  timber  slide  at  said  village 
into  the  main  retaining  boom  in  the  Ottawa  river 
(ChaCs  lake)  by  the  said  Harvey,  whose  duty  it 
was,  under  the  said  orders,  to  direct  and  control 
the  passage  of  the  same,  and  by  other  servants  of 
the  Crown  under  his  directions ;  and  by  reason 
of  the  unskilful,  negligent  and  improper  manner  in 
which  this  duty  was  performed  by  the  said  Harvey  and 


VOL.  VIL]   SUPRBMB  OOUBT  OF  CANADA.  219 

the  said  other  servants  of  the  Crown,  a  larger  quantity      1882 
of  timber  and  logs  than    the  said  main   boom  wasTHsQuHRK 
capable  of  holding  was  allowed  to  pass  over  the  said  ^qyIelave 
slide  into  the  said  main  boom,  and  in  consequence       — 
thereof  the  said  boom  broke  away,  and  the  timber  and 
logs  of  the  suppliants  floated  out  of  the  same. 

IB.  That  tho  suppliants  repeatedly  objected  to  so 
much  of  the  timber  and  so  many  of  the  logs  being 
passed  over  the  said  slide  by  the  said  slide  master,  and 
frequently  warned  the  said  slide  master  that  the  con- 
sequence would  be  that  the  boom  would  break  away, 
as  it  did ;  but  the  said  slide  master  ignored  and  refused 
to  heed  the  objections  and  warnings  of  the  suppliants. 

14.  The  suppliants  also  charged  that  the  said  boom 
at  the  mouth  of  the  Madawaska  was  negligently  and 
unskilfully  constructed,  and  was  wholly  insufficient  for 
the  purpose  it  was  designed  to  serve. 

15,  The  suppliants  charged  that  the  said  slide 
master  was  incompetent  to  discharge  the  duties  he 
was  employed  to  discharge  in  connection  with  the 
said  works,  by  reason,  as  well  of  his  want  of  knowledge 
of  the  duties  required  of  him  in  his  said  capacity  of  slide 
master,  as  at  the  said  time  and  for  some  time  preceding, 
of  his  intemperate  habits,  as  was  well  known  to  Her 
Majesty,  and  that  Her  Majesty  did  not  exercise  due  and 
proper  care  in  the  employment  of  the  said  slide  master, 
and  in  continuing  to  employ  him. 

The  petition  then  alleged  that  a  great  many  of  the 
pieces  that  floated  away  were  lost  to  suppliants,  they 
suffered  loss  on  collecting  those  not  lost ;  many  of  the 
pieces  were  injured  and  depreciated  in  value,  and  by 
reason  of  the  delay  of  getting  timber  not  lost  to  the 
market,  they  suffered  a  heavy  loss,  and  they  claimed 
$5,967.04  and  interest. 

19.  The  suppliants  submitted,  that  under  the  said 
statutes,  the  said  Orders  in  Council,  and  the  facts  as 
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1882      above  set  forth,  Her  Majesty  was  and  should  be  declared 

TubQubbn  to  be  liable  for  the  losses  sustained  by  the  suppliants, 

MoFarlahb.*^^  for  the  labor  and  expense  they  were  at  by  reason 

— »      of  the  unskilful,  negligent  and  improper  conduct  of  the 

said  slide  master  in  passing  the  said  timber  and  logs, 

the  particulars  of  which  were  set  forth  in  the  paper 

thereto  annexed  marked  "  A." 

The  suppliants  therefore  prayed  that  Her  Majesty 
might  under  the  said  statutes,  Orders  in  Council,  and  the 
facts  as  above  set  forth,  be  declared  to  be  liable  to  the 
suppliants  for  the  losses  sustained  by  the  suppliants, 
and  for  the  labor  and  expense  they  were  at  by  reason 
of  the  unskilful,  negligent  and  improper  conduct  of  the 
said  slide  master  as  aforesaid. 

To  this  petition  the  Attorney-General,  on  behalf  of 
Her  Majesty,  demurred  on  the  following  grounds  :— 

1.  That  no  liability  existed  on  the  part  of  Her  Majesty 
towards  the  suppliants,  in  respect  of  which  a  petition 
of  right  could  be  maintained  for  the  losses  alleged  to 
have  been  sustained  through  the  negligence  of  the 
persons  mentioned  in  said  i>etition,  the  Grown  not 
being  liable  for  the  negligence  of  its  servants. 

2.  That  no  contract  with  the  suppliants  on  the  part 
of  Her  Majesty  was  shewn,  and  a  petition  of  right  does 
not  lie  to  recover  damages  not  arising  under  a  contract 
with  the  Grown. 

8.  That  no  liability  on  the  part  of  Her  ]&(ajesty  to- 
wards the  suppliants  existed  by  reason  of  the  insuffi- 
ciency of  the  boom  referred  to  in  the  said  petition. 

4.  That  no  liability  on  the  part  of  Her  Majesty  to- 
wards the  suppliants  exists  by  reason  of  any  want  of 
care  in  the  selection  or  employment  of  the  slide  master 
referred  to  in  said  x^etition. 

6.  That  under  the  statute  in  that  behalf  the  public 
works  referred  to  iu  the  petition  were  placed  under  the 
control  and  management  of  the  Minister  of  Public 
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Works,  and  Her  Majesty  was  not  liable  for  the  negligence      ^^82 
of'  the  persons  haying  charge  of  said  works.  the  Qubek 

The  demurrer  was  argued  in  the  Exchequer  Court  ^qyIulah^ 

for  the  suppliants  "by  Mr,  Hector  Cameron,  Q  C,  and      

Mr.  Mclntyre ;  and  for  the  Crown  by  Mr.  Lash^  Q.  C.         tn^e  * 

On  the  25th  of  May,  1881,  the  following  judgment  ^^^Muor. 

oveiruling  the  demurrer,  was  delivered  by  Henry,  J. : — 

'^  This  is  an  action  brought  by  the  plaintiffs  by  a  peti- 
tion of  right  to  recover  damrges  for  losses  sustained  by 
them  through  the  breaking  of  a  boom  in  the  Ottawa 
river  situated  below  the  timber  slides  at  or  near  to 
Arnpirior,  by  means  of  which  several  logs  of  the  plain- 
tiffs were  wholly  lost  and  the  plaintiffs  put  to 
trouble  and  expense  in  recovering  others,  all,  as 
alleged,  through  the  improper  and  negligent  con- 
duct of  John  Harvey,  who  then  was,  and  had  been  for 
some  years  before,  slide  master  at  that  place  duly 
appointed  by  the  government,  under  the  provisions  of 
ch.  28  of  the  Consolidated  Statutes  of  Canada  and  of  the 
Act  Slst.   Vic,  ch.  12. 

'*  To  this  petition  a  demurrer  was  filed  and  served  on 
behalf  of  the  Attomey-Q-eneral,  setting  out  as  causes  of 
demurrer  in  substance, 

"  Ist.  That  Her  Majesty  is  not  liable  for  thd  losses  sus- 
tained through  the  negligence  of  the  Slide  Master  under 
the  circumstances  as  alleged  in  the  petition. 

"  2nd.  That  no  Contract  with  the  suppliants  is  shown. 

"  8rd.  That  no  liability  on  the  part  of  Her  Majesty 
exists  by  reason  of  the  insufficiency  of  the  boom  referred 
to  in  the  petition. 

'  4th.  That  Her  Majesty  is  not  liable  by  reason  of  any 
want  of  care  in  the  selection  or  employment  of  the 
Slide  Master. 

''  6th.  Because  the  public  works  in  question  were 
placed  by  the  statute  under  the  control  and  manage- 
ment of  the  Minister  of  Public  Works,  Her  Majesty  is 
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1882      not  liable  for  the  negligence  of  the  persons  having 

TflfTotiiBN  charge  of  said  works  under  him. 

MoFarianb.    "  ^'^^  demurrer  admits  all  the  allegations  contained 

in  the  petition. 

fnt^e  *      *'  ^^^  fi^s^  cause  of  demurrer  would,  in  my  opinion,  be 

Exchequer,  sustainable  if  the  action  was  founded  solely  on  a  tort. 
That  it  is  a  defence  in  this  case  largely  if  not  altogether 
depends  upon  the  fact  whether  the  dealing  with  the 
logs  in  question  created  a  contract.  That  I  will  now 
proceed  to  consider.  The  proi>erty  in  the  public  works 
in  question  is  vested  in  the  Queen  as  the  head  of  the 
government  and  legislature  of  the  Dominion.  Public 
moneys  were  spent  to  erect  and  maintain  the  works. 
Tolls  for  the  use  of  them  were  imposed.  A  slide  master 
always  managed  and  controlled  the  use  of  them.  When 
logs  reached  the  retaining  boom  at  Arnprior  above  the 
slides,  he  assumed  the  possession  of  them  and  the  con- 
duct of  them  through  the  slides  and  into  the  boom 
below  them,  from  which  they  were  re-delivered  to  the 
owners.  By  Orders  in  Council,  under  the  acts,  tolls 
were  levied  and  collected  and  paid  into  the  public 
treasury.  No  logs  could  get  down  the  river  without 
coming  through  the  slides,  and  the  legislature  by  the  acts 
before  referred  to,  provided  the  slides  and  the  other  works 
connected  with  them  as  the  only  means  of  passage  for 
logs.  To  obtain  the  use  of  such  works  it  became  neces- 
sary for  the  owners  of  logs  to  transfer  the  actual  tem- 
porary possession  and  control  of  them  to  the  slide 
master  to  be  retained  by  him  until  he  re-delivered  them 
out  of  the  lower  boom.  There  was  in  this  case  not  only 
a  voluntary,  but  under  the  circumstances  an  absolutely 
necessary  transfer  of  the  logs  to  the  slide  master  for  the 
purposes  of  transit.  All  control  over  the  direction  of 
the  operation  was  out  of  the  owners  and  in  the  slide 
master,  and  the  suppliants  complain  that,  whilst  so, 
through  the  improper  and  negligent  conduct  of  the 
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elide  master  and  the  insufficiency  of  the  lower  boom,      ^^2 
the  loss  complained  of  was  occasioned.  The  Qitbbk 

"  To  test  the  objection  that  no  contract  existed,  let  a  jyj oFarlanb. 

private  individual  or  chartered  company  occupy  the      

place  of  Her  Majesty.    Suppose  the  works  in  question     fn  tie  * 
to  be  private  property,  and  the  owner  of  logs  by  causing  Exchequer. 
them  to  enter  the  retaining  boom  for  transmission  virtu- 
ally delivers  them  to  the  agent  or  the  owner  of  the  slide 
for  that  purpose. 

"  By  the  act  he  impliedly  agrees  that  if  they  are  so 
transmitted  he  will  pay  the  accustomed  charges  for  the 
service,  and  if  the  other  takes  possession  of  them  he 
adopts  the  offer  and  enters  into  a  contract  to  transmit 
them  in  a  proper  manner  and  re-deliver  them  to  the 
owner  from  the  lower  boom. 

"  If  then  through  the  improper  conduct  of  the  owner 
of  the  slides  his  agents  or  servants  he  is  prevented  from 
so  re-delivering  them,  can  it  be  contended  there  was 
no  contract,  and  therefore  no  breach  or  liability.  If 
then  the  legislature  has  thought  proper  to  invest  the 
government  with  carrying  powers  for  the  transmission 
of  logs  by  water  why  should  not  a  private  individual 
have  a  remedy  for  a  failure  to  perform  obligations  and 
duties  in  the  exercise  of  such  i>ower8  as  he  would  have 
against  a  private  contractor,  and  why  should  he  not 
have  redress  in  the  same  mode  and  on  the  same  prin- 
ciple that  he  might  do  for  the  breach  of  duty  in  regard 
to  the  carriage  of  goods  by  means  of  a  government  rail- 
way ?  If,  for  instance,  goods  for  transmission  from  one 
place  to  another  are  delivered  to  and  received  by  the 
proper  officers  of  the  Intercolonial  Railway,  there  arises 
a  contract  to  deliver  them  accordingly,  and  if  lost  or 
destroyed  would  it  not  be  evidence  of  an  improper 
state  of  the  law  if  the  government  would  not  be  bound 
to  itiake  good  the  loss  by  means  of  a  petition  of  right, 
there  being  no  statutory  exemption  from  such  liability. 
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1882  The  principles  of  the  common  law,  which  provide  that 
ThbQubbm  where  parties  enter  into  a  contract  they  are  in  every 
MoFarlane^^®^  bound  by  its  terms  express  or  implied,  are  applic- 

able, 

S^e  '  "  A  good  many  cases  were  cited  at  the  hearing  to 
Exchequer,  establish  the  position  that  an  action  by  petition  of 
right  cannot  be  maintained  for  negligence  not  arising 
oat  of  a  contract,  but  for  damages  arising  from  breaches 
of  duty  otherwise  ;  but  I  need  not  refer  to  them  as  the 
claim  here  arises  from  the  alleged  failure  to  perform  a 
contract.  The  English  cases  to  which  my  attention 
has  been  turned  give  little  aid  in  the  determination  of 
this  one,  as  none  that  I  can  find  is  exactly  applicable. 
The  property  in  the  public  works  in  question  was  by 
the  acts  vested  in  the  Queen — not  as  personal  to  her, 
but  in  trust  for  the  dominion — the  management  and 
control  being  vested  in  the  government  of  the  domin- 
ion and  the  operations  to  be  conducted  by  persons 
appointed  by  the  government,  or  what  is  the  same, 
by  the  Minister  of  Public  Works.  The  funds  for  their 
erection  and  maintenance  wore  provided  to  come  from 
the  public  chest  and  the  earnings  to  be  paid  into  it. 
It  is  not  necessary  to  enquire  whether  the  investment 
.has  been  found  profitable  or  otherwise.  An  examina- 
tion of  the  profit  and  loss  account  might  shew  either 
result,  but  it  would  not  affect  the  liability.  The  erec- 
tion of  the  slides  and  connecting  works  was  no  doubt 
principally  undertaken  as  an  improvement  of  the 
river  for  the  public  benefit,  and  if  they  were  of  such  a 
character  that  they  might  be  utilized  by  the  public 
without  charge  and  without  being  obliged  to  transfer 
the  custody  and  care  of  private  property  in  the  courbe 
of  transmission  to  the  government's  agents  there  woidd 
be  then  good  reason  to  contend  that  if  losses  occurred 
they  should  be  borne  by  those  who  suffered  them 
vrithout  any  recourse,  but  when,  on  the  contrary,  the 
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govemment,  through  its  appointeee  and  agents,  take      ^^^2 
charge  of  property  for  a  special  purpose,  there  is  an ThbOubbn 
implied  contract  to  provide  the  necessary  means  to  eflfect  j^qYarlavb. 
that  puri>08e,  in  the  same  way  as  a  private  party  would      — - 
be  required  to  do.     It  is  therefore  answerable  in  my     inSe  * 
opinion  in  this  case,  for  the  improper  and  negligent  Exchequer, 
condict  of  the  slide  master  and  for  any  negligence  in 
keeping  in  use  imperfect  and  insufficient  booms  or  other 
appliances. 

"  The  petition  of  right  is  founded  on  a  violation  of 
some  right  in  respect  of  which,  but  for  the  immunity 
from  all  process  with  which  the  laws  surrounds  the 
sovereign,  a  suit  at  law  or  in  equity  could  be  sustained. 
The  petition  must  shew  on  the  face  of  it  some  ground 
of  complaint  which  but  for  the  inability  of  the  subject 
to  sue  the  sovereign  may  be  made  the  subject  of  judi- 
cial procedure. 

"In  Feather  v.  The  Queen  (I),  it  was  held  that  the 
*  cases  in  which  the  petition  of  right  is  open  to  the 
subject,  are  where  the  lands  or  goods  or  money  of  a 
subject  have  found  their  way  into  the  possession  of  the 
Grown,  and  the  purpose  of  the  petition  is  to  obtain  resti- 
tution, or  if  restitution  cannot  be  given  compensation 
in  money,  or  where  the  claim  arises  out  of  a  contract, 
as  for  goods  supplied  to  the  Grown  or  to  the  public 
service.'  According  to  the  doctrine  just  cited  a  petition 
of  right  will  lie  for  the  breach  of  the  contract  in  this 
case. 

"  By  section  68  of  the  Supreme  and  Exchequer  Gourt 
Act,  it  is  provided  that  this  court  '  shall  have  exclusive 
jurisdiction  in  all  cases  in  which  the  demand  shall  be 
made  or  relief  sought  in  respect  to  any  matter  which 
might  in  England  be  the  subject  of  a  suit  or  action  in 
the  Court  of  Exchequer  on  its  revenue  side  against  the 
Oro vM  or  any  officer  of  the  Grown. '    This  provision  was 

(1)  6  B.  A  &  294. 
11 
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1882      subsequently  amended  by  striking  out  the  concluding 

Tbe  Qoebn  words  *  or  any  officer  of  the  Crown.* 

McFarianb     "^^'^  therefore  an  action  by  petition  of  right  founded 

—      on  a  contract  with  the  government  can  be  maintained 

in  Englandjit  is  maintainable  here  under  the  provision 

of  the  statute  I  have  just  quoted.  I  am,  for  the  reasons 

given,  of  the  opinion  that  the  petition  of  right  in  this 

case  is  properly  founded. 

*'  I  therefore  decide  that  the  demurrer  is  bad  and  give 
judgment  for  the  suppliants  with  costs." 

On  the  80th  September,  18S1,  motion  was  made  by 
the  counsel  for  Her  Majesty,  pursuant  to  rule  No.  231 
of  the  Exchequer  Court  Rules  and  of  the  practice  of  the 
said  court  for  an  order  nisi  calling  upon  the  suppliants 
to  show  cause  why  the  judgment  rendered  by  this 
court  in  favor  of  the  suppliants  upon  the  hearing  of  the 
demurrer  of  the  defendant  to  the  suppliants'  i>etition 
of  right,  should  not  be  set  aside  and  judgment  entered 
for  the  Crown  upon  the  following  grounds  : — 

"  1.  That  no  liability  exists  on  the  part  of  Her  Ma- 
jesty towards  the  suppliants  in  respect  of  which  a 
petition  of  right  can  be  maintained  for  the  losses  alleged 
to  have  been  sustained  through  the  negligence  of  the 
persons  mentioned  in  said  petition,  the  Crown  not 
being  liable  for  the  negligence  of  its  servants. 

*'  2.^That  no  contract  with  the  suppliants  on  the  part 
of  Her  Majesty  is  shewn,  and  a  petition  of  right  does 
not  lie  to  recover  damages  not  arising  under  a  contract 
with  the  Crown. 

**  8.  That  no  liability  on  the  pari  of  Her  Majesty  to- 
wards the  suppliants  exists  by  reason  of  the  insufficiency 
of  the  boom  referred  to  in  the  said  petition. 

*'  4.  That  no  liability  on  the  part  of  Her  Majesty  to- 
wards the  suppliants  exists  by  reason  of  any  want  of 
care  in  the  selection  or  employment  of  the  slide  master 
referred  to  in  said  petition. 


^OL.  VtL]    StfPRBlMB  COURT  OF  CANADA.  227 

'•  5.  That  under  the  statute  in  that  behalf,  the  public      1882 
works  referred  to  in  the  petition  are  placed  under  the  Thb  Qubbw 
control  and  management  of  the  Minister  of  T^ihlic  ^^p^^^^^^^ 
Works,  and  Her  Majesty  is  not  liable  for  the  negligence 
of  the  persons  having  charge  of  said  works." 

This  motion  was  refused  From  this  decision  the 
Crown  appealed. 

Mr.  Lash,  Q.G.,  for  appellant : 

1.  There  is  no  contract  shewn.  Whatever  duty  may 
exist  on  the  part  of  the  Grown  towards  those  using  the 
boom,  such  duty  does  not  arise  out  of  contract  and  no 
claim  for  damages  by  reason  of  the  breach  of  this  duty 
can  be  enforced  by  petition  of  right.  The  elements  of 
a  contract  are  wanting.  There  is  no  consensus.  The 
rights  of  the  parties  are  declared  by  statute  and  Orders 
in  Council  having  the  force  of  statute. 

It  has  been  said  that  there  is  a  quasi  contract  between 
the  Crown  and  those  using  the  boom,  but  a  quasi  con* 
tract  is  not  a  contract  and  has  not  the  necessary  ele- 
ments of  one  (1). 

As  to  the  duty  of  a  Oanal  Company  with  respect  to 
the  management  of  their  canal,  see  Parnaby  v.  Lancaster 
Canal  Company  (2).  In  this  case  it  was  not  suggested 
that  the  duty  arose  out  of  contract. 

See  also  Oibbs  v.  Trustees  of  the  Liverpool  Docks  (8), 
where,  had  the  claim  been  treated  aa  arising  out  of 
contractjthe  demurrer  must  necessarily  have  been  over- 
ruled, whereas  it  was  allowed 

In  that  case  the  defendants  were  a  corporation  own- 
ing the  Liverpool  docks  and  having  power  to  impose 
tolls  upon  vessels  navigating  the  port  and  using  the 
docks,  but  by  statute  the  control  and  management  of 
the  docks,  &c.,  were  vested  in  a  committee.    By  reason 

(1)  Maine's  Ancient  law,  p.  344.      (2)  11  A.  Jk  E.  223. 

(3)  1  H«  A  N.  230. 
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1882  of  the  improper  state  of  the  entrance  to  the  docks,  the 
Thb^Qijbkn  plaintiff's  vessel  in  endeavouring  to  enter  was  injured. 
jl^P^^^j^^  Judgment  was  given  for  the  defendants  on  the  ground 

that  they  were  not  liable  for  the  improper  acts  of  the 

committee,  the  committee  itself  only  being  liable.  Had 
the  case  been  treated  as  one  of  contract,  this  decision 
could  not  have  been  given,  as  if  any  contract  existed  it 
was  one  with  the  trustees  and  not  with  the  committee. 
The  above  j  adgment  was  reversed  in  the  Exchequer 
Chamber  (1),  but  not  on  the  ground  that  a  contract 
existed.  The  defendants  agreed  that  the  plaintiff 
should  not  be  required  to  commence  another  action 
against  the  defendants  on  the  record.  See  judgment  of 
Mr.  Justice  Blackburn  in  same  case  on  appeal  to  the 
House  of  Lords  (2). 

The  learned  judge  in  the  Court  below  seems  to  have 
treated  the  case  as  if  the  Crown  were  a  carrier  of  the 
logs  and  that  the  possession  of  the  logs  was  given  over 
to  the  Crown  who  impliedly  contracted  to  redeliver 
them  to  the  owner  after  their  passage  through  the 
works,  and  that  the  Crown  is  liable  for  breach  of  con- 
tract in  not  so  redelivering  them.  It  is  submitted  that 
the  learned  Judge  is  wrong  in  holding  that  there  was 
a  delivery  of  the  logs  to  the  Crown  to  be  carried  through 
the  works  and  redelivered  to  the  suppliants.  The  sup- 
pliants themselves  have  the  right  as  part  of  the  public 
to  tise  the  works  subject  to  the  regulation  made  with 
respect  to  their  use  and  the  Crown  is  entitled  to  collect 
tolls  upon  the  logs  passing  through  the  work.  The 
suppliants'  right  to  use  the  works  does  not  depend  upon 
an  implied  contract,  as  the  learned  Judge  holds  l^hat 
.  they  will  pay  the  accustomed  charges  for  the  services 
rendered  by  the  Crown .  The  right  to  ooUect  the  charges 
does  not  depend  upon  contract.    It  is  a  right  given  by 

c 

(I)  3  H.  A  N.439.  (2>  L.  R.  1  H.  L.  109, 
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statute  to  levy  tolls  upon  certain  articles  quite  irrespec-       ^^82 
tive  of  any  contract.    A  Log  driving  and  Boom  Co ,  has  Thk  Quebn 
been  held  in  the  U,  S,  not  to  be  a  carrier:  Mann  and^^p^^^^^j^^ 

While  River  L.  Sc  B,  Co.  Mich.,  S.  C,  referred  to  in      

Albany  Law  Journal  (1). 

It  is  bubmitted  that  the  fallacy  in  the  learned  judge's 
argument  in  this  respect  consists  in  holding  that  the 
Crown  undertoojc  to  do  anything  with  respect  to  the 
suppliants'  logs  -  the  true  position  is  that  the  suppli- 
ants themselves  made  use  of  the  public  work  in  question 
and  had  the  right  under  the  law  so  to  do,  irre;spective 
of  any  consent  or  contract  on  the  part  of  the  Crown, 
provided  that  when  using  it  they  complied  with  the 
law,  viz  :  the  regulations  for  its  tiso.  Morfran  v. 
Ravey  (2). 

In  view  of  the  decisions  of  this  court  with  respect  to 
the  claims  which  may  be  enforced  by  petition  of  right 
it  seems  hardly  necessary  to  refer  to  any  authorities  for 
the  position  that  a  petition  of  right  lies  only  when  the 
claim  sought  to  be  enforced  is  upon  contract,  but  for 
convenience  of  reference  the  following  cases  are  alluded 
to :  Thotnas  v.  The  Queen  (3) ;  Tobin  v.  The  Queen  (4) ; 
Janes  Y.  The  Queen,  judgment  of  Sir  William  Ritchie, 
Exchequer  Court  of  Canada ;  and  Halijax  City  Railway 
y.  The  Queen^  judgment  of  Sir  William  Richards,  Exche- 
quer Court  of  Canada  (5). 

But  assuming  that  there  is  a  contract  in  this  case  it 
is  submitted  that  the  Crown  is  not  liable  for  the  negli- 
gence of  the  boom  master  or  other  servants  of  the 
Crown.  See  Viscount  Canterbury  v.  Attorney  General  (6). 

This  case  is  xsonfirmed  by  Thomas  y.  The  Queen,  Tobin 
V.  The  Queen,  Jones  v.  The  Queen,  and  Halijax  City 
Railway  v.  The  Queen,  above  mentioned. 

(1)  Vol.  23,  (1881,)  p.  384.  (5)  A  report  of  these  cases  will 

(^  0  H.  Jk  N.  270.  be  found  printed  as  an  ap- 

(3)  L.  B.  IQ  4  B,  31.  pendix  to  the  present  yoL 

(4)  16  C.  B.  K.  8.  310.  (6)  1  Phill.  306,  321|  325. 
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1882  There  is  no  pretence  that  any  action  can  be  main- 
Tn  Qqbch  tained  against  the  Crown  by  petition  of  right  for 
jIqP^^j^^^ J  negligence  in  the  selection  of  its  servants     It  is  not 

pretended  that  any  contract  existed  between  the  Crown 

and  the  snppliants,  that  the  Crown  would  use  care  in 
the  selection  of  its  servants :  Viscount  Canterbury  v. 
Attorney  General  (1). 

The  suppliants  have  alleged  that  the  boom  was 
unskilfully  constructed  and  was  insufficient  for  the 
purposes  it  was  designed  to  serve,  but  the  petition  does 
not  state  that  such  was  the  cause  of  the  damage,  and 
the  prayer  of  the  petition  is  confined  to  the  loss  sus- 
•  tained  by  the  suppliants  by  reason  of  the  unskilful, 
negligent  and  improper  conduct  of  the  boom  master. 
If,  however,  it  might  be  held  that  the  suppliants  may 
rely  upon  this  statement  it  is  submitted  that  the  general 
principles  above  alluded  to,  show  that  the  duty  (if  any) 
on  the  part  of  the  Crown  to  construct  the  boom  skil- 
fully does  not  arise  out  of  contract. 

It  cannot  be  pretended  that  there  was  any  contract 
with  the  suppliants  at  the  time  the  boom  was  con- 
structed, and  any  duty  which  might  arise  towards  them 
by  reason  of  the  insufficiency  of  the  boom  did  not  arise 
out  of  contract. 

There  are  many  duties  which  the  Crown  owes  towards 
its  subjects  for  breach  of  which  the  Crown  should  in 
fairness  make  compensation,  but  it  is  one  thing  to  say 
that  the  Crown  should  make  compensation,  and  quite  a 
different  thing  to  say  that  the  suppliants  are  entitled  to 
enforce  their  claim  by  petition  of  right.  The  suppliants 
are  not  entirely  without  remedy.  The  Statute  88  Vie. 
(1870)  ch.  28,  providing  for  a  reference  to  the  official 
arbitrators  of  certain  claims  against  the  Crown  expressly 
covers  the  claim  in  this  case,  and  it '  is  submitted  that 

(1)  6  B.  &  S,  at  pp.  321,  322;  S.  C.  1  PhiU.  300. 
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the  suppliants  have  no  other  remedy  but  that  provided       ^^^"^2 
for  by  that  statute.  Tub  Qurbn 

It  is  also  submitted  that  the  fifth  g^'ound  of  the  de-^^p^j^j^j^,^ 
murrer  is  valid.  

Paragraphs  4,  7  and  1 1  of  the  petition,  and  the  Act 
81st  Vic.  (1867,  Canada )  ch.  12,  and  the  old  Consolidated 
Statutes  of  Canada,  ch.  28,  show  that  the  control  and 
management  of  the  boom  in  question  were  vested  in 
the  Department  of  Public  Works. 

It  is  contended  by  the  suppliants  that  the  Minister 
of  Public  Works  is  merely  the  agent  of  Her  Majesty  and 
that  Her  Majesty  is  liable  for  his  acts. 

It  is  true  that  the  Minister  of  Public  Works  is  in  one 
sense  the  agent  of  Her  Majesty,  but  with  respect  to  the 
works  placed  under  his  control  by  statute  he  is  not  the 
agent  of  Her  Majesty  in  the  sense  that  makes  Her 
Majesty  responsible  under  the  maxim  respondeat  superior. 
As  the  officer  having  the  control  and  management  of 
the  work  he  is  appointed  by  Parliament  and  not  by 
Her  Majesty.  The  statute  vests  the  control  and  man- 
agement of  the  work  in  the  Minister  irrespective  of  Her 
Majesty's  desire  in  the  premises.  The  Crovm  may 
refrain  from  appointing  a  Minister  of  Pablic  Works,  but 
if  one  be  appointed  he  becomes  by  force  of  the  statute 
clothed  with  control  of  the  works,  and  so  long  as  the 
statute  is  in  force  his  powers  under  it  cannot  be  inter- 
fered with.  Therefore,  deriving  his  powers  from  a  statute 
and  not  because  they  are  given  to  him  by  the  Crown, 
Her  Majesty  cannot  be  made  responsible  by  petition  of 
right  for  the  improper  exercise  of  those  i>owers.  See 
Qibbs  V.  Trustees  of  the  Liverpool  Docks  (1) ;  Viscount 
Canterbury  v.  Attorney  General  (2) ;  Hall  V.  Smith  (3) ; 
Duncan  y.  Findlater  (4). 

(1)  1  BT.  A  N.  439.  (3)  2  Bing.  160. 

(2)  1  fhilL  306.  (4)  6  C.  &  F.  894;    Broom's 

Legal  Haxixnf ,  62. 
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1882  Mr,  Bethune,  Q.C.,  and  Mr.  Mclntyre,  for  respondents. 
Thi  QunH  The  facts  alleged  in  the  several  paragraphs  of  the 
M*iVA*ttr.A»ff.pgtition  which  are  admitted  by  the  demurrer,  and  are 
——  to  be  found  summarized  in  the  judgment  of  Mr.  Justice 
Henry y  constitute  an  implied  contract  on  the  part  of  the 
Crown  with  the  respondents,  for  the  passage  of  the 
timber  and  logs  of  the  respondents  over  the  slide  at 
Arnprior^  into  the  retaining  boom  in  the  river  Ottawa^ 
at  the  mouth  of  the  Madawaska  river,  rendering  the 
drown  liable,  as  a  common  carrier,  upon  any  breach  of 
said  contract.  SmiiVs  Merc.  Law  (1) ;  Simpson  v.  Lon- 
don Oeneral  O.  Coy.  (2) ;  Richardson  v.  7%e  Cheat  Eastern 
Ry.  Co.  (8). 

But  even  if  these  facts  did  not  raise  a  contract 
between  the  resi>ondents  and  the  Crown,  as  a  common 
carrier,  with  its  corresponding  liabilities,  they  at  any 
rate  constitute  an  implied  contract  upon  the  part  of  the 
Crown,  with  the  respondents,  to  use  due  and  reasonable 
skill  and  care  in  passing  the  timber  and  logs  of  the 
respondents  over  the  said  slide  into  the  said  boom. 
Addison  on  Contracts  (4) ;  Leake  on  Contracts  (5) ;  Mor- 
gan  V.  Ravey  (6) ;  Dugdale  v.  Lovering  (7) ;  Marzetti  v. 
Williams  (8) ;  Redhead  v.  Midland  Ry.  Co.  (9) ;  Mr. 
Justice  Blackburn's  remarks  in  that  case  citing  Brown 
V.  Edgington  (10) ;  Addison  on  Torts  (11) ;  Brown  v. 
Boorman  (12). 

That  a  petition  of  right  will  lie  to  enforce  an  implied 
contract  against  the  Crown  cannot  be  denied. 

The  case  of  Churchward  v.  l%e  Queen  (13),  in  which 

(1)  9th  Eng.  £cL,pp.  275,  277.       (8)  1  B.  A  A<L  JudgpofoM  of 

(2)  L,  B.  8  C.  P.  390.  Parke  &  Patteeon,  J  J.,  pp. 

(3)  L.  B.  10  0.  P.  486.  425-27. 

(4)  7th  Bug.  Ed.  pp.  21-2,  M9.51,    (9)  L.  B.  2  Q.  B.  433. 
653,  717, 1048.  (10>  2  M.  &  G.  279. 

(5)  Eng.  Ed.  1867,  pp.  7  A  13.      (11)  Pp.  1  &  15. 

(6)  6  H.  &  N.  judgment  of  Pol-  (12)  11    C.    &  F.  1,    and   Lord 
look  C.  B.  p.  276.  CampbttU'B  judgpient,  p.  43. 

CT)  U  JB.  10  0.  P;  196.  (13)  L.  B.  1  CJ.  B.  WS. 
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oase  it  is   admitted  in  all  the  judgments  that   if  the      ^^^ 
suppliant    could    hare    established   an   implied    con-THsQuEEK 
tract  with  the  Lords  Commissioners  of  the  Admiralty,  1^^^^^^^^^,,^ 

representing  the  Crown,  his  petition  would  have  been      

successful,  is  an  authority.  Feather  v.  The  Queen  (I) ; 
Thomas  y  Queen  (2) ;  and  this  also  has  been  held  by  the 
Exchequer  Court  here  in  Wood  v.  Queen  and  Isbester  v. 
Queen,  E.  0.  of  Can.,  which  judgments  were  not 
appealed  (S) ;  see  also  sees.  58  and  61,  81  Vic,  c  12. 

Her  Majesty  as  the  representative  of  the  Ex- 
ecutive Government  of  Canada  is  liable  on  the 
implied  contract  to  the  respondents  and  is  pro- 
perly sued  for  a  breach  of  the  same  as  the  management 
of  said  works  by  the  Minister  of  Public  Works  referred 
to  in  the  6  th  paragraph  of  the  Attorney  G-eneral's 
demurrer  is  the  management  by  hi^i  as  one  of  her 
sui)erior  servants.  The  property  in  these  works  is  by 
the  acts  vested  in  the  Queen  not  as  personal  to  her,  but 
in  trust  for  the  Dominion,  the  management  and  control 
being  entrusted  to  the  Minister  of  Public  Works  and 
other  employees  and  servants  of  her  Majesty ;  the  funds 
for  their  construction  and  maintenance  being  provided 
to  come  from  th«  public  chest  and  the  earnings  to  be 
paid  into  it.  31  Vic,  c.  12,  sees.  1,  2,  8,  10,  18,  58,  61, 
68,  65,  66.  Thorne  v.  Commrs.  of  Public  Worki  (4)  ; 
Churchward  v.  Qi$ten  ;  Thomai  v.  Queen ;  Wood  v. 
Queen  ;  Isbester  v.  Queen  (5). 

The  lei^ned  counsel  then  referred  to  and  distinguished 
the  case  of  Parnaby  v.  The  Lancaster  Canal  Co.  (6) ; 
Mersey  Docks  Trustees  v.  Gibbs  (Y). 

# 

(1)  6  B.  A  Sm.    Argument   of         reported  in  appendix  to  the 
Mr.  Bovil,  p.  280,  and  judg-  present  volume. 

nient  of  Cockbnrn,  C.  J.,  p.    (4) -32  Beav.  4*J)-y3. 
2U4.  (5)  iieferred  to  above. 

(2)  L.  B.  10  Q.  B.  p.  33.  (6)  11  A.  k  E.  223. 

.  (3)  ThoBe  oases  will  be  found    (7)  L.  R.  1  H.  L.  93. 
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1882         The  respondents  rely  upon  the  judgment  of  Mr.  Justice 

Tub  Qiriix  Henry, 

MoFaelanb.    Uixchie,  C  J ,  [after  reading  the  statement  of  the  case 
proceeded  as  follows :] 

There  is,  in  my  opinion,  no  analogy  whatever  be- 
tween this  case  and  that  of  private  individuals  or  cor- 
X>orations  owning  slides  and  undertaking  by  themselves 
or  their  agents  to  take  charge  of,  and  to  pass,  for  a  con- 
sideration, timber  through  such  their  private  property. 
In  such  a  case  no  one  can  doubt  that  if  such  timber  was 
lost  or  damaged  by  reason  of  the  unskilful,  negligent 
and  improper  conduct  of  the  proprietors  or  their  servants 
in  passing  such  timber  through  their  slides,  they  would 
be  responsible  to  the  owners  thereof  for  such  loss. 

But  this,  in  my  opinion,  is  an  entirely  different 
case,  governed  by  principles  wholly  inapplicable  to  that 
just  suggested.  The  Queen,  not  being  a  private  indivi- 
dual, is  not  subject  to  the  liabilities  of  private  in- 
dividuals. 

l^he  slides,  booms  and  property  in  question  are  not 
private  property  but  public  property,  created  by  the  ex- 
penditure of  public  money  for  public  purposes  and  for 
the  public  benefit,  and  vested  in  Her  Majesty,  as  the 
learned  judge  who  heard  this  case  justly  remarks, "  not 
as  personal  to  Her,  but  in  trust  for  Her  Dominion." 

The  management  and  control  of  this  public  property 
is  through  the  instrumentality  of  orders  of  the  GDvemor 
General  in  Council,  and  the  operations  in  connection 
therewith  are  conducted  by  persons  appointed  by  a 
high  officer  of  state,  the  Minister  of  Public  Works, 
under  whose  general  management  the  public  works  of 
the  Dominion  are  placed.  The  river  in  its  natural  state 
was  evidently  unfitted  for  the  transport  of  the  timber 
in  the  great  lumbering  district  through  which  it  passed, 
and  "  to  advance  the  public  good,"  and  to  make   the 
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river  fit  for  the  transportation  of  timber,  so  that  by  its      1^82 
improyement  it  might  be  made  a  great  highway  for  Thb  Qaisair 
the     development    of    a    great    Dominion   industry,  ^^^p^^^^^j^^ 
public  property  and  public  works,  such  as  these,  were    .  — :— 

required;  and  the  liability  of  Her  Majesty  in  reference      1 

thereto  cannot  for  a  moment  be  placed  on  the  same  foot- 
ing or  governed  by  the  same  principles  as  private  pro- 
perty in  which  private  individuals  invest  their  capital 
for  their  private  gain. 

I  am  of  opinion  there  was  no  contract  or  breach  of 
contract  to  give  to  the  suppliants  any  claim  against  the 
Crown,  nor  do  the  suppliants  put  forward  their  claim  to 
relief  on  any  such  ground.  The  claim  set  forth  in  the 
petition  is  a  tort  pure  and  simple. 

There  is  no  allegation  that  the  suppliants  had  any 
contract  with  the  Crown  ;  there  is  no  allegation  of 
any  breach  of  any  contract  on  the  part  of  the  Crown. 
The  allegation  in  paragraph  12  is  that  Harvey^  whose"" 
duty  it  was  to  direct  and  control  the  passage  of  the 
lumber,  '*  by  reason  of  the  unskilful,  negligent  and  im- 
proper manner  in  which  this  duty  was  performed  by 
him,"  the  boom  broke  away  and  the  timber  floated  out 
of  the  same.  By  paragraph  15  :  '^  That  the  slide  master 
was  incompetent  to  discharge  his  duties,a8  well  by  reason 
of  want  of  knowledge  as  ,at  the  said  time  and  for  some 
time  preceding,  of  his  intemperate  habits,  as  was  well 
known  to  Her  Majesty,  and  that  Her  Majesty  did  not 
exercise  due  and  proper  care  in  the  employment  of  the 
said  slide  master  and  in  continuing  to  employ  him." 
And  by  section  19  the  suppliants  distinctly  ask  that 
Her  Majesty  shall  be  declared  liable  for  the  losses  they 
have  sastained  **by  reason  of  the  unskilful,  negligent 
and  improi)er  conduct  of  lhesaidslidf*masti^rin  passing 
the  said  timber  and  logs,"  and  they  put  forward  no  con- 
tract, breach  of  contract  or  other  ground  whatever. 
And  in  the  prayer  in  like  manner  they  pray  that  Her 
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1882      Majesty  may  be  declared  liable  "by  reason  of  the  un- 
Thb  Qubbx  skilful,  negligent  and  improper  conduct  of  the  said  slide 

MoFiRLANE™*^®*^^'"  ^^  ^^^^  ^^^y  ^**'  ^^^^^  claim  solely  and  en- 
—7-  ^  tirely  on  the  negligent  and  improper  conduct  of  the 
'  *  slide  master  ;  on  his  intemperate  habits ;  on  the  know- 
ledge of  Her  Majesty  of  those  intemperate  habits  and 
on  a  charge  that  with  such  knowledge  Her  Majesty 
"  did  not  exercise  due  and  proper  care  in  the  employ- 
ment of  the  said  slide  master,  and  in  continuing  to 
employ  him."  This  last  amounting  simply  to  a  charge 
that  Her  Majesty  carelessly  and  improperly  exercised 
Her  Royal  Prerogative. 

Now  clearly  all  this  claim  is  based  on  an  injury  sus- 
tained by  a  wrong  properly  so  called,  and  it  is  clear 
beyond  all  dispute  that  a  petition  of  right  in  respect  of 
a  wrong  in  the  legal  sense  of  the  term  shews  no  right 
to  legal  redress  against  the  sovereign. 
^  But  it  is  said  that  the  Crown  was,  as  to  this  timber  in 
passing  through  the  slides,  a  common  carrier,  and  as 
such  the  relation  of  the  Grown  to  the  owners  of  such 
timber  is  in  the  nature  of  and  to  be  treated  as  a  con- 
tract between  man  and  man.  But  to  my  mind  there  is 
not  the  slightest  analogy  between  this  case  and  a  com- 
mon carrier ;  these  improvements  made  for  the  benefit 
and  convenienoe  of  the  public  are  vested  in  the  Grown 
in  trust  for  the  public,  and  their  management  and 
direction  is  entrusted  to  certain  officers  appointed  in 
accordance  with  statutory  provisions. 

It  has  been  repeatedly  held  that  there  is  no  analogy 
in  the  case  of  the  postmaster  and  a  common  carrier.  If 
the  iK>st  office  department  cannot  be  considered  in  the 
light  of  common  carriers,  I  am  at  a  loss  to  conceive  how 
it  is  possible  to  establish  in  a  case  such  as  this  that  the 
Grown  is  a  common  carrier. 

Lord  Mansfield^  in  Whitfield  v.  Lord  Le  Despencer  (1), 

(1)  2  Cowper76l, 
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treats^the  post  office  as  a  branch  of  the  revenue  and  a      ^^^^ 
branch  of  police  created  by  act  of  parliament ;  he  says :  Thb  Qitbbn 

as  a  branch  of  polLco,  it  puts  the  whole  correspondence  of  the  j^Qp^^^Aj^g 
kingdom  (for  the  exceptions  are  trifling^  under  government  and        ^— 
entrusts  the  management  and  direction  of  it  to  the  Crown  and  I"^nie|CJ^- 
officers  appointed  by  the  Crown.     There  is   no  analogy,  therefore, 
between  the  case  of  the  postmaster  and  a  common  carrier. 

Lord  Mansfield  at  page  765  points  out  that  an  action 
on  the  case  lies  against  parties  ^eally  offending,  &c., 
that  is,  that  all  inferior  officers  are  responsible  for 
their  personal  negligence. 

In  Rowning  v.  Ooodchild  (1),  an  action  against  a 
deputy  postmaster  for  non-delivery  of  letters,  as  to 
duty  of  i>08tmaster  De  Orey,  C.J.,  says : 

This  is  not  to  be  considered  in  the  nature  of  a  private  contract 
between  man  and  man,  nor  is  the  postmaster  to  be  looked  upon  (as 
urged  at  the  bar)  in  the  light  of  a  common  carrier.  But  the  duty 
arises  out  of  a  great  public  trust  since  the  legislative  establishment 
of  the  post  office  by  the  statutes  of  Charles  IL  and  Queen  Anne. 

Chancellor  Kent  says  (2) : — 

It  has  been  the  settled  law  in  England,  sipce  the  case  of  Lane  v. 
Cotton  (3),  that  the  rule  respecting  common  carriers  does  not  apply 
to  postmasters,  and  there  is  no  analogy  between  them.  The  post 
office  establishment  is  a  branch  of  the  public  police,  created  by 
statute,  and  the  government  have  the  management  and  control  of 
the  whole  concern.  The  postmasters  enter  into  no  contract  with 
individuals,  and  receive  no  hire,  like  common  carriers,  in  proportion 
to  the  risk  and  value  of  the  letters  under  their  charge,  but  only  a 
general  compensation  from  government.  In  the  case  referred  to 
the  postmaster-general  was  held  not  to  be  answerable  for  the  loss  of 
exchequer  bills  stolen  out  of  a  letter  while  in  the  defendant's  office. 
The  subject  was  again  elaborately  discussed  in  Whitefield  v.  Lord  Lt 
Despencer  (4),  and  the  same  doctrine  asserted.  The  postmaster- 
general  was  held  not  to  be  responsible  for  a  bank  note  stolen,  by  one 
of  the  sorters,  out  of  a  letter  in  the  post  office.  But  a  deputy  post- 
master or  clerk  in  the  office  is  still  answerable  in  a  private  suit,  for 

(1)  2  Wm.  Bl.  908.  (3)  Ld.  Ray.  646. 

(2)  2  Kent's  Commentaries,  12    (4)  2  Cowper  754. 
Bd.  1873,  p.  610. 
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18S2       misconduct  or  nogligcnce ;  as,  for  wrongfully  detaining  a  letter  an 

,p   "^Ty       unreasonable  time,    'ihe  Eii2lisli  law  on  this  subject  was  admitted 

9.         in  Dunlop  v.  Munroe  (1)  to  be  the  law  of  the  United  States^  and  a 

McFARC*\NE.postmaster  was  conaidored  to  be  liable  in  a  private  action  for 

Riifih'   CJ  ^^'^^S^^  arising  from  misfeasance  or  for  negligence,  or  want  of 

.^^       ordinary  diligence  in  his  office,  in  not  safely  transmitting  a  letter  (2). 

Whether  ho  was  liable  himself  for  the  negligence  of  his  clerks  or 

assistants  was  ^  poiut  not  decided  ]  though  if  he  were  so  to  be  deemed 

responsible  in  that  case,  it  would  only  result  from  his  own  neglect  in 

not  properly  superintending  the  discharge  of  his  duty  in  his  office. 

The  most  that  can  be  siid  of  this  case  is  that  the 
legislature  has  improved  this  river  and  rendered  it 
navigable,  giving  the  public  the  use  of  it  so  improved 
on  complying  with  certain  regulations  and  paying 
certain  tolls  wholly  independent  of  contract.  If, 
in  using  the  river  and  so  availing  themselves  of 
the  government  improvements,  their  property  should 
be  lost  or  injured  by  the  improper  conduct  of 
the  servants  of  the  government  or  any  other  person, 
doubtless  for  any  such  wrong  the  law  would  furnish 
a  remedy  against  the  party  whose  wrongful  conduct 
occasioned  the  injury,  for  I  suppose  it  will  scarcely  be 
doubted  that  inferior  officers  are  responsible  for  their 
personal  negligence. 

If  the  judgment  in  this  case  is  allowed  to  stand 
it  would  be  a  direct  adjudication  that  the  Grown 
was  not  only  responsible  in  damages  for  wrongs  done 
by  her  servants,  but  also  responsible  in  damages  to 
her  subjects  for  not  exercising  due  and  proper  care  in 
the  exercise  of  her  royal  prerogative,  that  is  to  say :  in 
the  employment  of  this  slide  master,  and  in  con- 
tinuing to  employ  him,  well  knowing  his  intemperate 
habiis  and  consequent  unfitness  for  the  situation. 

As  to  the  first,  in  contemplation  of  law  the  sovereign 
can  do  no  wrong  and  is  not  liable  for  the  consequences 
of  her  own  personal  negligence,  so  she  cannot  be  made 

(1)  Cranch  242.  (2)  Sehroyer  v.  Lynch,  8  Watts  453. 
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answerable    for    the    tortious    acts    of   her    servants       19W 
The  doctrine   of  respondeat   su/terior  has   no   applica-  Thb  (Jp; 
tion  to   the   Crown,   it  being  a  rule  of  the  common  ^Qc^j^^gm 
law   that   the   Crown  cannot  be    prejudiced    by  the      — ;- 

wrongful  actfii  of  any  of  its  officers,  for  as  has  been  i^aid   ^ ^' 

long  ago,  no  laches  can  be  imputed  to  the  sovereign. 
**  nor  is  there  any  reason  that  the  king  should  sufier  by 
the  negligence  of  his  officers  or  by  their  compacts  or 
Qombiuation  with  the  adverse  party." 

As  to  the  second,  the  allegation  in  the  petition  at- 
tempts to  make  Her  Majesty  amenable  to  her  subjects 
in  her  courts  for  the  proper  exercise  of  her  prerogatival 
rights  and  amounts  to  a  direct  aud  unwarrantable 
attack  on  Her  Majesty's  prerogative  rights  and  is  dero- 
gatory to  the  honor  of  her  Crown  and  an  imputation 
tliat  ought  not  in  my  opinion  to  be  permitted  to  appear 
on  the  records  of  this  court. 

And  while  it  has  been  determined  in  the  Untied 
Stales  (i)  that  the  ma^im  that  the  King  can  do  no 
wrong*  has  no  plape  in  the  system  of  constitutional 
law  as  applicable  either  to  the  government  or  to  any 
of  its  officers,  it  has  been  held  that  the  restriction  of 
the  jurisdiction  of  the  Court  of  Claims  to  cases  of  con- 
tract  express  or  implied  has  reference  to  the  well  under- 
stood distinction  between  cases  arising  ex  contractu  and 
ex  delicto^  and  is  founded  on  the  sound  principle  thii,t 
while  Congress  wa^  willing  to  subject  the  governipi^ent 
to  suits  on  valid  contracts  which  would  only  be  valid 
when  made  by  some  one  vested  with  the  authority  to 
do  so,  or  something  done  by  such  authority  which 
raised  an  implied  contract,  it  did  not  intend  to  make 
the  govemiuent  liable  for  the  wrongful  and  unautho- 
rized acts  of  its  officerjs,  however  high  their  place,  and 
though  done  under  a  mistaken  zeal  for  the  public  good. 

It  is  unnecessary  to  cite  authorities  to  show  a  peti* 

(1)  Lmgfcrd  t.  VkiUd  Siatea,  21  Albanj  Law  Joomal,  397. 
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IMS      tion  of  right  will  not  lie  to  recover  compensation  for  a 

JtBM  QuBur  wrongful  act  done  by  a  servant  of  the  Crown  in  the 

^nif^iAiM    fi^PPosed  performance  of  his  duty,  inasmuch  as  a  peti- 

—      tion  will  not  lie  for  a  claim  founded  upon  a  tort  on  the 

I    'ground  that  the  Crown  can  do  no  wrong.    The  cases 

of  Tobin  v.  Reg.  (1),  and  Feather  v.  Reg.  (2),  Viscount 
Canterbury  v.  Attorney  General  (3),  suffideatly  establish 
this  if  authority  was  needed. 

In  my  opinion  the  appeal  should  be  allowed  with 
costs. 

Stbono,  J. : 

I  am  of  opinion  that  this  appeal  must  be  allowed. 
The  well-known  case  of  Lord  Canterbury  v.  The  Queen 
(4)  establishes  that  the  Crown  is  not  liable  for  injuries 
occasioned  by  the  negligence  of  its  servants  or  officers, 
and  that  the  rule  respondeat  superior  does  not  apply 
in  respect  of  the  wrongful  or  negligent  acts  of 
those  engaged  in  the  public  service.  The  case 
of  Lane  v.  Cotton  (5)  had  in  effect  decided 
this,  it  having  there  been  determined  that  the 
great  officers  of  the  Crown  were  not  liable  for  the  acts 
of  subordinate  officers  whom  they  might  employ  to 
assist  them  in  the  execution  of  their  offices.  That  was 
an  action  against  the  Postmaster-General,  in  which  the 
plaintiff*  sought  to  recover  for  the  negligence  of  a  clerk 
in  the  post  office — who  was  the  officer  of  the  Post- 
master-G-eneral  and  not  of  the  Crown — in  losing  a 
letter ;  it  was  held  on  principles  of  public  policy  that 
the  defendant  was  not  liable.  Lord  Chief  Justice  Holt 
dissented  from  the  judgment,  but  it  was  afterwards  held 
to  be  law  by  Lord  Mansfield  and  the  whole  Court  of 
Queen's  Eench  in  the  case  of  Whitfield  v.  Le  Despencer{Q)» 

(1)  16  C.  B.  N.  S.  310.  (4)  1  FhilL  306. 

(2)  6  B.  &  8.  257,  p.       .  (5)  1  Lord  Raymond,  646. 

(3)  1  PhilL  306.  (6)  2  Cowper,  754,  765. 
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This  exemption  was  founded    upon    the    general      1^^ 
ground  that  the  Postmaster  Q-eneral  was    a  public THBQaEisr 
officer,  and  that  the  whole  establishment  of  the  post  j^oF^iuLNs 
office  being  for  public  purposes,  and  the  officers  em-      — 

ployed  therein  being  appointed  under  public  authority,      I 

it  would  be  against  public  policy  to  make  the  head  of 
the  department  liable  for  the  acts  of  his  subordinate 
officers,  though  employed  by  him  and  actually  in  his 
serrice  and  not  in  that  of  the  Grown,  since  it  would  be 
impracticable  for  him  to  supervise  all  their  acts.  If, 
therefore,  the  officers  of  the  Crown  are  not  thus  respon- 
sible, it  must  follow  a  forUori  that  the  Grown  itself 
cannot  be  liable,  and  such  has  been  the  course  of  de- 
cision not  only  in  England,  where  Lord  Canterbury's 
case  is  decisire  of  the  principle,  but  also  in  the  United 
States,  for  the  exemption  is  rested  entirely  on  grounds 
of  public  policy.  The  law  is  well  stated  by  Mr. 
Justice  &arp  in  the  following  extract  from  his  Oom- 
mentaries  on  the  Law  of  Agency : 

It  is  plain  that  the  govemment  itself  is  not  responsible  for  the 
misfeasances,  wrongs,  negligences  or  omissions  of  duty  of  the  sub- 
ordinate officers  or  agents  employed  in  the  public  service ;  for  it  does 
not  undertake  to  guarantee  to  any  persons  the  fidelity  df  any  of  the 
officers  or  agents  whom  it  employs  j  since  that  would  involve  it,  in 
all  its  operations,  in  endless  embarrassments  and  difficulties  and 
losses  which  would  be  subversive  of  the  public  interestSy  and  indeed 
laches  are  never  imputable  to  the  govemment. 

In  Oibbons  v.  U.  S.  (1),  Mr.  Justice  JftVIsr,  in  deliver- 
ing the  judgment  of  the  Supreme  Gourt  of  the  U.  S. 
says: 

But  it  Is  not  to  be  disguised  that  this  case  is  an  attempt  under  the 
assumption  of  an  implied  contract  to  make  the  govemment  respon- 
sible for  the  unauthorized  acts  of  its  officers,  those  acts  being  in 
themselves  torts.  No  govemment  has  ever  held  itself  liable  to 
individuals  for  the  misfeasance,  laches  or  unauthorised  exercise  of 
power  by  its  officers  and  agents. 

(1)8  Wsllaoe269. 
16 
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1882      And  again, 

Thi  QuBur     The  general  principle  which  we  have  already  stated  as  applicable 

••         to  all  governments  forbids,  on  a  polic}'  imposed  by  necessity,  that 

A»LAiiB.^^y  should  hold  themselves  liable  for  unauthorized  wrongs  inflicted 

Strong,  J*  by  their  officers  on  the  citizen,  though  occuriug  while  engaged  in 

"""       the  dbcharge  of  official  duty. 

This  doctrine  is  indeed  not  confined  to  an  exonera- 
tion of  the  Crown  from  liability  for  the  torts  of  its 
agents  and  servants,  bnt  is  carried  so  far  as  to  exonerate 
the  Grown  or  goyernment  from  the  non-performance  of 
contractual  obligations,  which  in  the  case  of  private 
persons  would  be  fatal  to  their  rights,  when  such  non- 
performance or  negligence  consists'  in  the  omissions  of 
public  officers  to  perform  their  duties  (1).  A  strong 
instance  of  this  is  afforded  in  the  case  of  the  neglect  of 
the  officer  of  the  Crown  to  give  notice  of  dishonor  of  a 
bill  or  note  taken  under  an  extent,  which  is  held  not  to 
prejudice  the  right  of  the  Crown  to  recover  against  the 
drawer  or  endorser.  And  the  reason  for  this  is  said  by 
Sir  John  Byles  in  his  work  on  Bills  of  Exchange  to  be 
the  principle  already  stated,  that  the  laches  of  its  officers 
is  not  to  be  imputed  to  the  Crown. 

The  learned  judge  who  heard  this  case  in  the  Exche- 
quer Court  has  placed  his  judgment  on  the  ground  that 
the  petition  of  right  shows  a  breach  of  contract  on  the 
part  of  the  Crown,  that  the  Crown  contracted  to  pass 
the  suppliants'  timber  safely  through  the  slides,  and 
that,  being  liable  for  breach  of  contract  though  not 
for  the  torts  of  its  servants,  its  liability  in  the  present 
case  is  analogous  to  that  of  a  carrier  who  can  be  sued 
for  breach  of  contract  arising  from  the  defaults  of  his 
servants  and  agents.  Without  enquiring  whether  this 
analogy  between  the  liability  of  the  Crown  and  a  private 
person  for  a  breach  of  contract  arising  from  the  laches 
and  negligence  of  an  agent  is  correctly  assumed,  it 

(1)  Seymour  v.  Von  Slychfi  Wend.  403  j  U.8.  v.  Kirkpairiehf 

9  Wheat.  720. 
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ap];>ear8  very  clear  that  there  is  no  room  for  applying      ^^^^ 
it  in  the  present  case,  for  the  petition  of  right  does  not  THiTouBBir 
show  any  contract  on  the  part  of  the  Cro wn,to  pass  the  i^qFarlahb 

timber  safely  through  the  slides,  either  expressly  or      

impliedly  entered  into  by  the  parties,  as  in  the  case  of     fl 

a  carrier  undertaking  the  carriage  of  goods,  or  arising 
by  oi)eration  of  law.  At  the  most  it  shows  a  duty  on 
the  part  of  the  slide  master  to  take  due  and  proper  care, 
and  alleges  a  state  of  facts  which,  in  the  case  of  a  private 
owner  of  a  slide,  would  make  him  liable  for  the  omis- 
sion of  such^  care  arising  from  the  negligence  of  his 
servant  or  agent,  but  for  which  in  the  case  of  the  Grown 
there  is  not,  for  the  reasons  and  on  the  authorities 
already  stated,  any  responsibility.  The  consequence  is 
that  the  only  remedy  open  to  the  suppliants  for  the 
wrong  of  which  they  complain  was  an  action  against 
the  slide  master  (1). 

The  judgment  of  the  Exchequer  Oourt  must  be  reversed 
with  costs,  and  judgment  on  the  demurrer  entered  for 
the  Grown  with  costs. 

HsNBY,  J.,  adhered  to  his  judgment  rendered  by  him 
in  the  Exchequer  Gourt. 

Taschsbeau,  J.,  concurred  with  the  Ghief  Justice. 

GWYNNK,  J. : 

It  was  admitted  by  the  learned  counsel  for  the  sup- 
pliants that  upon  the  authority  of  Viscount  Canierburp 
V.  Attorney  Oeneral  (2)  and  Tobin  v.  Regina  (S),  a 
petition  of  right  will  not  lie  against  Her  Majesty  for 
any  tort  or  negligence  committed  by  any  person  in  the 
employment  of  the  Grown.  The  losses  in  respect  of 
which  the  suppliants  claim  compensation  are,  in  the 
petition  in  this  case,  alleged  to  have  been  occasioned 

(1)  2  Baker  v.  Eanneyt  ^^  ^^^^    (2>  ^  ^^-  ^^• 

228.  (3)  16  C.  B.  N.  &  310. 

l«* 
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1882  by  the  "  unskilful  negligent  and  improper  conduct "  of 
Thb^bbn  ft  slide  master,  at  one  of  the  slides  constituting  part  of 
Mof/blahb  *^®  P^l>lic  works  of  the  Dominion,  and  who  is  alleged 

to  have  been  duly  appointed  to  his  office  under  the 

Gw3^  J.  py^yigioj^  ^f  cij    S3  ^f  tj^^  Consolidated  Statutes  of 

Canada  and  the  Dominion  Statute  31  Fic,  ch.  12. 
But  although  it  was  admitted  that  Her  Majesty  could 
not  be  made  responsible  for  any  injury  occasioned  to 
the  suppliants  by  the  negligence  of  such  slide  master,  it 
was  contended  that  indirectly  Her  Majesty  could  be  made 
responsible  for  the  negligence  by  implying  a  contract 
made  between  the  suppliants  and  Her  Majesty  through 
the  medium  of  the  slide  master,  to  the  eJSect  that  in 
consideration  of  the  tolls  to  be  paid  by  the  suppliants 
for  their  logs  passing  through  the  slide  Her  Majesty 
would  become  a  carrier  of  the  logs  and  wotild  convey 
them  through  the  slide  and  would  deliver  them  safely 
to  the  suppUa^its  after  having  passed  through  the  slide. 
It  would  b^  su^ient  in  this  cas^  to  say  that  no  such 
case  is  made  by  the  petition,  which  plainly  rests  the 
suppliants  claim  upon  the  alleged  unskilful  negligent 
and  improper  conduct  of  the  slide  master.  But  in 
truth  if  Her  Majesty's  non-liability  in  case  of  tort  and 
negligence  could  be  gotten  over  by  such  a  novel  and 
ingenious  device,  it  would  be  idle  to  say  that  there 
existed  that  exemption  which  is  admitted  in  cases  of 
tort  and  negligence.  No  authority  was  cited  in  sup- 
port of  this  novel  proposition,  nor  can  it  be  sup- 
I)orted  upon  any  principle.  Her  Majesty  was  not  a 
carrier  of. the  logs  for  hire  and  reward,  nor  has  the 
slide  master  any  authority  whatever  to  make  an 
express  contract  which  wotild  be  binding  on  Her 
Majesty,  either  of  the  nature  of  a  contract  for  carriage 
for  reward  or  of  any  other  nature.  The  petition  allies, 
as  the  fact  is,  that  although  the  slide  at  which  the 
alleged  loss  and  damage  to  the  suppliant  occurred,  as 
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a  public  work  of  the  dominion,  is  vested  in  Her  Ma-      ^^^ 
jesty,  it  is  by  statute  placed  under  the  control  of  tho ThbQ^bbn 
Minister  of  Public  Works,  by  whom,  and  not  by  Her^  ^^' 

Majesty,  the  slide  master  is  appointed  and  removed  ;      

and  he,  upon  his  appointment,  acquires,  in  virtue  of  the  ^"'^^^ 
provisions  of  the  statute  in  that  behalf,  and  the  Orders 
in  Council  made  in  pursuance  thereof,  the  control  and 
management  of  the  slide  of  which  he  is  appointed 
slide  master  or  superintendent  in  subordination  to  the 
Minister.  He  is  not  a  servant  or  agent  of  Her  Majesty 
at  all.  The  Minister  of  Public  Works  himself  comes 
within  the  description  mentioned  in  1  Ph  323-4  of  a 
public  officer  appointed  to  perform  certain  duties 
assigned  to  him  by  the  legislature,  and  the  slide  master 
is  a  subordinate  public  officer  also  appointed  to  perform 
certain  duties  in  like  manner  attached  to  his  office. 
The  tolls  which  the  suppliants  pay  for  their  logs  pass- 
ing through  the  slide  are  not  paid  as  the  consideration 
for  any  service  or  duty  undertaken  by  Her  Majesty, 
but  by  force  of  the  statute  which  imposes  the  tolls  ui>on 
all  persons  using  the  slide.  The  slide  master  has  no 
power  or  authority  other  than  such  as  is  conferred 
upon  him  in  virtue  of  his  appointment  under  the  autho- 
rity of  the  statute.  He  has  no  authority  to  enter  into 
any  contract  with  any  person  using  the  slide.  He  is 
not  placed  in  his  office  or  appointment  to  make 
any  contracts,  but  to  perform  statutory  duties. 
If  he  neglect  those  duties  he  is  himself  respon- 
sible, but  having  no  authority  to  enter  into  any 
express  contract  binding  on  Her  Majesty  no  contract  to 
affect  her  Majesty  can  be  implied  from  any  acts  or  con- 
duct of  his.  The  receipt  therefore  by  him  of  tolls 
which  it  is  his  statutory  duty  to  collect  can  afford  no 
foundation  from  which  any  promise  by  Her  Majesty 
can  be  implied.  Between  such  a  case  and  that  of  a 
promise  being  implied  from  the  acts  and  conduct  of 
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^  private  persons  capable  of  entering  into  express  con- 
Thh  QvBiK  tracts,  either  by  themselves  or  their  agents  doly  author- 
MoFarlahb.^®®^  for  the  particular  purpose,  there  is  not  that  I  can 

see  any  analogy ;  all  the  acts  of  the  slide  master  must 

^[_/  *  come  either  within  the  class  of  those  acts  which  are 
authorized  by  force  of  the  statute,  or  within  that  of 
those  which  are  not  so  authorized.  In  respect  of  the 
former,  the  statute  is  his  sole  authority  and  at  the  same 
time  his  justification,  and  her  Majesty  cannot  be  affected 
thereby :  for  such  as  come  within  the  latter  class  he 
himself  is  alone  responsible.  If  public  opinion  should 
think  that  some  provision  ought  to  be  made  by  statute 
for  the  compensation  of  injuries  occasioned  by  the  mis- 
conduct of  such  a  statutory  officer,  application  should 
be  made  to  the  legislature  and  not  to  the  courts.  In 
the  meantime  the  plaintiff  must  assert  whatever  remedy 
he  has  against  the  person  whose  misconduct  causes  the 
injury.  The  appeal  must,  in  my  opinion,  be  allowed 
with  costs. 

Appeal  allowed  with  costs. 

Solicitors  for  appellant :  Cf  Connor  Sf  Hogg. 

Solicitors  for  respondent :  Cockburn  if  Mclntpre. 
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CONTROVERTED    ELECTION    OF    QUEEN'S      1«83 
COUNTY,  PRINCE  EDWARD  ISLAND.        •reb93i,2a. 

•F6l)>.  27. 

JOHN  THEOPHILUS  JENKINS Appellant; 

AND 

FREDERICK  de ST. CROIX BRECKEN .Responiknt. 

ON  APPEAL  FROM  THE  SUPREME  dJVRT  OF  JUDICATURE 
FOR  THE  PROVINCE  OF  PRINCE  EDWARD  ISLAND. 

Election  petitianSalloit-'Serutiny'-^l  Vie.y  eh.  9,  ted,  43,  45,  55 
and  80  ;  41  Yie.j  eh,  6,  sees,  5,  6  and  10.  Effect  of  negUct  of 
duty  by  a  d^uty  returning  offieer.  37  Vie.,  ch,  10,  seet.  64  and 
66. — Recriminaiory  ease. 

In  ballot  papers  ooniaining  the  names  of  four  candidates  the  follow- 
ing ballots  were  held  valid : 

(1) — Ballots  containing  two  crosses,  one  on  the  line  above  the  first 
name  and  one  on  the  line  above  the  second  name,  valid  for  the 
two  first  named  candidates. 

(2)--Bailot8  containing  two  crosses,  one  on  the  line  above  the  first 
name,  and  one  on  the  line  dividing  the  second  and  third  com- 
partments, valid  for  the  first  named  candidate. 

(3)— Ballots  containing  properly  made  crosses  in  two  of  the  com- 
partments of  the  ballot  paper,  with  a  slight  lead  pencil  stroke  in 
another  compartment. 

(4)— Ballots  marked  in  the  proper  compartments  thtis  X. 

The  following  ballots  were  held  invalid : 

(1) — Ballots  with  a  cross  ib  the  right  place  on  the  back  of  the  ballot 
paper,  instead  of  on  the  printed  side. 

(2)— Ballots  marked  with  an  x  instead  of  a  cross. 

On  a  recount  before  the  County  Court  Judge,  /.,  the  appellant,  who 
had  a  minority  of  votes  according  to  the  return  of  the  returning 
officer,  was  declared  elected,  all  the  ballots  cast  at  three  polling 


•Present— Sir  William  J.  Ritchio,  Knight,  C.T.,  and  Strong,  Four- 
nier,  Henry,  Taschereau  and  Gwynne,  J  J. 
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1883  diitrictoi  in  which  the  appellant  had  polled  only  331  votes  and  the 


respondent,  B.,  345,  having  been  struck  out  on  tlie  ground  that 
9,  the  deputy  returning  officer  had  neglected  to  place  his  initials 

BaBOKsir.  upon  the  back  of  the  ballot.      On  appeal  to  the  Supreme  Court 

^■~  of  P.  E,  Itlandf  it  was  proved  that  the  deputy  returning  officer 

had  placed  his  initials  on  the  counterfoil  before  giving  the  ballot 
paper  to  the  voter,  and  afterwards,  previous  to  his  putting  the 
ballot  in  the  ballot  box,  had  detached  and  destroyed  the  coun- 
terfoil, and  that  the  ballots  used  were  the  same  as  those  he  had 
supplied  to  the  voters,  and  Mr.  Justice  Peters  held  that  the 
ballots  of  the  said  three  polls  ought  to  be  counted  and  did 
count  them.  Thereupon  /.  appealed  to  the  Supreme  Ck>urt  of 
Canada,  and  it  was 

J7e^— 'Affirming  the  judgment  of  Mr.  Justice  Peter$,  that  in  the  pre- 
sent case  the  deputy  returning  pfficer  having  had  the  means 
of  identifying  the  ballot  papers  as  being  those  supplied  by  him 
to  the  voters,  and  the  neglect  of  the  deputy  returning  officers 
to  put  their  initials  on  the  back  of  these  ballot  papers,  not  having 
affected  the  result  of  the  election,  or  caused  substantial  injustice, 
did  not  invalidate  the  election.  (The  decision  in  the  Monek 
Election  Case  commented  on  and  approved  of  (1). 

In  this  case  J.,  the  appellant,  claimed  under  sec.  66  of  37  Vie.,  ch.  10, 
that  if  he  was  not  entitled  to  the  seat  the  election  should  be 
declared  void,  on  the  ground  of  irregularities  in  the  conduct  of 
the  election  generally,  and  fyled  no  counter  petition,and  did  not 
otherwise  comply  with  the  provisions  of  37  Vie,,  ch.  10,  The 
Dominion  Controverted  Elections  Act, 

Held, — ^That  sec.  66  of  37  Vic,  ch.  10,  only  applies  to  cases  of  recrimi- 
natory charges  and  not  to  a  case  where  neither  of  the  parties  or 
their  agents  are  charged  with  doing  any  wrongful  act. 

Quaere, — ^Whether  the  County  Judge  can  object  to  the  validity  of  a 
ballot  paper  when  no  objection  has  been  made  to  the  same  by 
the  candidate  or  his  agent,  or  an  elector,  in  accordance  with  the 
provisions  of  sec.  56  37  ?ie.  ch.  10,  at  the  time  of  the  counting 
of  the  votes  by  the  deputy  returning  officer. 

Appeal  from  a  judgment  of  Mr.  Justice  Peters,  of 
the  Supreme  Court  of  Judicature  for  the  province  of 
Prince  Edward  Island,  declaring  that  the  petitioner, 
F,  De  St.  Croix  Brecken,  in  the  election  petition  against 
the  return  of  Theophilus  Jenkins,  as  the  member  elect 
representing  Queen's  county,  Prince  Edward  Island,  in 

(1)  Hodgins  Elec.  Casesj  7^ 
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the  House  of  Commons  of  the  Dominion  of  Canada^      ^^^3 
was  the  duly  elected  member  of  the  Dominion  Farlia-    Jbnkixs 
ment  for  said  Queen's  county.  Brkckbsi 

The  election  was  held  on  the  20th  of  June,  1882.      

At  the  election  the  candidates  were  the  petitioner  and 
respondent^  who  ran  together  as  the  liberal-conservative 
candidates,  and  Louis  Henry  Davids  and  David  Laird^ 
who  ran  as  the  opposition  candidates. 

On  the  27th  day  of  June,  the  returning  officer  added 
up  the  votes  and  declared  the  result  of  the  poll,  as 
follows : — 

Petitioner,  {Brecken) 8472 

Davies 8516 

Respondent,  (Jenkins) 3462 

Laird 8062 

And  Messrs.  Davies  and  Brecken  were  by  him  re- 
turned elected. 

A  recount  was  then  applied  for  by  the  said  John  T. 
Jenkins,  and  held  before  a  county  court  judge,  and  on 
such  recount  the  said  judge  certified  the  result  of  poll, 
as  follows : — 

Davies 8164 

Jenkins 8122 

Brecken 8120 

Laird 2759 

The  county  court  judge,  in  arriving  at  his  conclusion, 
struck  out  all  the  ballots  cast  at  three  polling  districts, 
namely,  at  districts  Nos.  28,  27  and  38,  at  which  dis- 
tricts the  total  number  of  votes  cast  were  as  follows : — 

Brecken 845 

Davies 884 

Jenkins 831 

Laird. 289 

The  ground  of  rejecting  these  votes,  was  that  the 
deputy  returning  officer  had  neglected  to  place  his 
initials  upon  the  back  of  the  ballots.    To  this  ruling 
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1883  and  certain  other  rulings  on  the  recount,  which  are 
Jenkhis  hereafter  mentioned,  the  petitioner  objected,  and  accord- 
Breokhk.  ingly  filed  this  petition. 

The  cause  was  tried  before  Mr.  Justice  Peierf,  who 

declared  that  the  i>etitioner  (present  respondent)  was 
duly  elected  for  Queen's  county  at  said  election. 

On  a  scrutiny  of  the  votes,  and  on  appeal  to  the 
Supreme  Ciourt,  there  were  objections  taken  to  several 
ballots. 

The  first  ballot  objected  to  by  the  appellant  was  one 
marked  thus : — 

Election    for    the    Electoral    District  of   Queen's 
County,  June  20th,  1882. 


I. 


11. 


X 


BBECKEN. 

Frederick  de  Saint  Croix  Brecken, 

of  Charlottetown, 

County  of  Queen's, 

Barrister.  \  / 


III. 


IV. 


DAVIBS.  A 

Louis  Henry  Davies, 
of  Charlottetown, 
County  of  Queen's, 
Barrister. 


JENKINS. 

John  Theophilus  Jenkins, 
of  Charlottetown, 
County  of  Queen's, 
Physician  and  Surgeon. 


LAIBD. 

David  Laird, 
of  Charlottetown, 
County  of  Queen's, 
Journalist. 


This  ballot  was  allowed  by  Mr.  Justice  Peters^  and 
his  ruling  was  affirmed  on  appeal. 


1  I 
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The  next  ballot  objected  to  was  marked  thus :  ^ 

Election    for    the    Electoral    District    of    Queen's    Jenkins 
County,  June  20th,  1882.  Bbkoken. 


I. 


II. 


III. 


IV. 


^ 


BBSCKBN. 

Frederick  de  Saint  Croix  Brecken, 
of  Charlottetown, 
County  of  Queen's, 
Barrister. 


DAVIES. 

Louis  Henry  Davies, 
of  Charlottetown, 
County  of  Queen's, 
Barrister. 


JENKINS. 

John  Theophilus  Jenkins, 
of  Charlottetown, 
County  of  Queen's, 
Physician  and  Surgeon. 


)^ 


LAIRD. 

David  Laird, 
of  Charlottetown, 
County  of  Queen's, 
Journalist. 


First  croBB  allowed  for  Mr.  Brecken^  second  cross 
disallowed. 


262 


SUPBBMB  OOUBT  OF  CANADA.  [VOL.  VII. 


1883         7]xe  next  ballot  was  marked  thus : 
jiNKiira  Election    for    the    Electoral    District   of   Queen's 

County,  June  20th,  1882. 


9. 

Bbboksh. 


I. 


II. 


III. 


IV. 


BB£2CKEN. 

Frederick  de  Saint  Croix  Brecken, 
of  Charlottetown, 
County  of  Queen's, 
Barrister. 


DAVIES. 

Louis  Henry  Davies, 
of  Charlottetown, 
County  of  Queen's, 
Barrister. 


J£]^KINS. 

John  Theophilus  Jenkins, 
of  Charlottetown, 
County  of  Queen's, 
Physician  and  Surgeon. 


y 


LAIBD. 

David  Laird, 
of  Charlottetown, 
County  of  Queen's, 
Journalist. 


H 


Allowed  for  Mr.  Jenkins. 
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The  next  ballot  was  marked  thus,  with  the  slight      '^^3 
pencil  straight  line  in  the  first  division  :  JainaHs 

Election    for    the    Electoral    Di^tiict  of  Queen's  Bbbokbk. 
County,  June  29th,  18£2. 


I. 


II. 


III. 


IV. 


BBECKfiN. 

Frederick  de  Saint  Oroix  Breckcn, 
of  Chariot tetown, 
County  of  Queen's, 
Barrister. 


DAVIES. 

Louis  Henry  Davies, 
of  Oharlottetown, 
County  of  Queen's, 
Barrister. 


-K 


JfiNKIJ!)  S. 

John  Theophilus  Jenkins, 
of  Charlottetown, 
County  of  Queen's, 
Physician  and  Surgeon. 


^ 


LAIBD. 

David  Laird, 
of  Charlottetown, 
County  of  Queen's, 
Journalist. 


Disallowed  by  Mr.  Justice  Peters  and  allowed  on 
appeal  for  Mr.  Jenkins. 
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1883         The  next  ballot  was  marked  thus : 
Jurnns  Election    for    the    Klectoral   District   of   Queen's 

County,  June  29th,  1882. 


Bbcokih. 


I. 


II. 


BEECKEN. 

Frederick  de  Saint  Groix  I^recken, 
of  Oharlottetown, 
County  of  Queen's, 
Barrister. 


DAVIES. 

Louis  Henry  Davies, 
of  Oharlottetown, 
County  of  Queen's, 
Barrister. 


Ob 


I 


III. 


IV. 


JEKEINS. 

John  Theophilus  Jenkins, 
of  Charlottetown, 
County  of  Queen's, 
Physician  and  Surgeon. 


^ 


LAIBD. 

David  Laird, 
of  Charlottetown, 
County  of  Queen's, 
Journalist. 


Disallowed  by  Mr.  Justice   F%itf%  and  his  ruling 

afliimed. 

The  next  ballot,  the  x  was  found  to  be  on  the  back 
of  the  ballot  corresponding  with  the  division  contain- 
ing Mr.  Jenkins'  name  and  was  disallowed 

The  other  material  facts  of  the  case  and  objections 
raised  sufficiently  appear  in  the  judgments  hereinafter 
given. 

Mr.  Lash^  Q.C.,  for  appellant,  and  Mr.  Hector  Cameron^ 
Q.C.,  for  respondent. 

The  main  arguments  of  counsel  and  cases  cited  are 
folly  set  out  in  the  judgments. 
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BiTOHIB,  0.  J. :—  1883 

This  was  an  appeal  from  the  decision  of  Mr.  Jnstioe    Jenkims 
Peters,  on  the  petition  of  Frederick  de  Si.  Croix  Brecken^  Bbecken. 
deciding  against  the  retnm  of  John  Theophilus  Jenkins, 
as  a  member  of  the  House  of  Commons,  for  the  electoral 
district  of  Queen^s  County,  in  the  Province  of  Prince 
Edward  Island. 

The  candidates  at  the  election  were  the  respondent, 
Louis  Henry  Davies,  the  appellant  and  David  Laird. 

The  Returning  Officer  declared  the  respondent  and 
Louis  Henry  Davies  elected  and  declared  the  total 
number  of  votes  polled  for  each  candidate  to  be  as 
follows : — The  respondent,  8,472 ;  Louis  Henry  Davies^ 
8,616 ;  the  appellant,  8,462 ;  David  Laird,  3,052. 

The  appellant  demanded  a  recount  of  votes  before  the 
Judge  of  the  County  Court ;  a  recount  was  held  before 
the  said  judge,  and  the  result  of  such  recount  is  as 
follows: — The  respondent,  8,120  ;  Louis  Henry  Davies, 
8,264  ;  the  appellant,  8,122 ;  David  Laird,  2,769. 

Thereupon  the  said  appellant  and  Louis  Henry  Davies 
were  declared  duly  elected  to  represent  the  said  county 
in  the  House  of  Commons. 

The  County  Court  Judge,  in  arriving  at  his  conclu- 
sion, struck  out  all  the  ballots  cast  at  three  polling 
districts,  namely,  at  districts  Nos.  28,  27  and  88,  at 
which  districts  the  total  number  of  votes  cast  were  as 
follows  :—£recken,  845  ;  Davies,  834  ;  Jenkins,  881  ; 
Laird,  289. 

The  ground  of  rejecting  these  votes  was,  that  the 
deputy  returning  officer  had  neglected  to  place  his 
initials  upon  the  back  of  the  ballots,  he  having  by 
mistake  placed  them  on  the  counterfoil.  To  this  ruling 
and  certain  other  rulings  on  the  recount  the  i>etitioner 
objected,  and  accordingly  filed  this  petition. 

The  appellant  contended  at  the  trial  and  still  con- 
tends that  the  rules  and  provisions  contamed  in  the 


256  SUFRBKB  OOUBT  OF  CANADA.   [TOL.  711 

1883      act  were  not  complied  with  and  that  mistakes  were 
JenkTxs   made  which  did  or  might  affect  the  result  of  the  elec- 

Brboeex. 

Mr.  Justice  Peters  ruled  that  the  ballots  at  said  three 

^ fl      districts  ought  to  be  counted  and  did  count  them. 

The  appellant  filed  objections  and  recriminatory  case 
under  66th  section  of  '*The  Dominion  Controverted 
Elections  Act,  1874/'  wbich  are  on  fyle. 

By  41  Vicy  ch.  6,  sec.  43  of  37  Vic,  ch.  9  is  repealed 
and  the  following  substituted  : — 

Each  elector,  being  introduced  one  at  a  timey  for  each  oompari- 
menty  into  the  room  where  the  poll  ib  held,  shaU  declare  his  name, 
surname  and  addition,  which  shall  be  entered  or  recorded  in  the 
voters^  list  to  be  kept  for  that  purpose  by  the  poll  clerk ;  and  if  the 
same  be  found  on  the  list  of  electors  for  the  polling  district  of  such 
polling  station,  he  shall  receive  from  the  deputy  returning  officer  a 
ballot  paper,  on  the  back  of  which  such  deputy  returning  officer 
shall  haye  preyiously  put  his  initials,  so  placed  that  when  the  ballot 
is  folded  they  can  be  seen  without  opening  it ;  and  on  the  cotmter* 
foil  to  which  he  shall  have  placed  a  number  corresponding  to  that 
opposite  the  voter's  name  on  the  voter's  list. 

The  46  section  of  the  same  act  is  also  repealed  and 
the  following  substituted : — 

Hie  elector,  on  receiving  the  ballot  paper,  shall  fortiiwith  proceed 
into  one  of  the  compartments  of  the  polling  station,  and  there  mark 
his  ballot  paper,  making  a  cross  with  a  pencil  on  any  part  of  the 
ballot  paper  within  the  division  (or  if  there  be  more  than  one  to  be 
elected,  within  the  divisions)  containing  the  name  (or  names)  of  the 
candidate  (or  candidates)  for  whom  he  intends  to  vote^  and  shall 
then  fold  up  such  ballot  paper  so  that  the  initials  on  the  back  can  be 
seen  without  opening  it,  and  hand  it  to  the  deputy  returning  officer, 
who  shall|  without  unfolding  it,  ascertain  by  examining  his  initials 
and  the  number  on  the  counterfoil,  that  it  is  the  same  that  he  ftir- 
nished  to  the  elector,  and  shall  first  detach  and  destroy  the  counter- 
foil, and  shall  then  immediately,  and  in  the  presenoe  of  the  elector, 
place  the  ballot  paper  in  the  ballot  box. 

It  is  clear  from  the  substituted  section  45  of  the 
Election  Act,  1874,  that  the  sole  object  of  the  initialling 
of  the  ballot  is  to  enable  the  deputy  returning  officer 
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to  ascertain,  by  examining  his  initials  on  the  ballot  and  1SS3 
the  No.  on  the  counterfoil,  that  the  ballot  is  the  same  j^ons 
that  he  furnished  to  the  elector ;  this  is  to  all  intents  and  ^  ^' 
purposes  as  practically  effected  when  the  ballot  paper  — y 
with  the  counterfoil  attached  is  handed  to  him  and  he  ^'  ' 
examines  the  number  and  his  initials  upon  the  counter- 
foil as  if  the  initials  had  been  on  the  ballot  paper,  for 
the  ballot  paper  and  counterfoil  are  but,  in  fact,  one 
paper,  until  after  such  examination  he  detaches  and 
destroys  the  counterfoil.  In  this  case,  having  by  such 
examination  established  beyond  the  possibility  of  a 
doubt  that  the  paper  handed  to  him  by  the  voter  was 
the  identical  paper  furnished  by  him  to  the  elector,  he 
then  detached  and  destroyed  the  counterfoil,  and  imme- 
diately, and  in  the  presence  of  the  elector,  placed  the 
ballot  paper  in  the  ballot  box,  whereby  all  that  the 
legislature  intended  to  accomplish  was  effected  beyond 
all  question  or  doubt,  viz. : — that  the  elector  had 
handed  back  to  the  officer  the  very  paper  which  the 
officer  had  famished  to  the  elector.  The  requirements 
of  the  statute  having  been  substantially  fulfilled,  upon 
what  principle  can  we,  in  the  absence  of  any  enactment 
declaring  that  misplacing  his  initials  by  the  officer, 
though  working  no  injury  whatever,  shall  destroy  the 
vote,  punish  by  disfranchisement  the  voter  who,  so 
far  as  he  is  concerned,  has  been  guilty  of  no  violation  - 
of  the  law,  but  has  marked  his  ballot  and  returned  it 
to  the  officer  as  the  law  directs,  and  the  officer  has  the 
means  of  identifying  the  ballot  as  effectually  to  all 
intents  and  purposes  as  if  the  initials  had  been  on  the 
ballot  itself  ? 

But  we  are  not  left  to  inference  to  discover  the  duty 
of  the  deputy  returning  officer  in  counting  the  ballots. 
The  substituted  section  55  as  to  the  counting  of  the 
votes  by  the  deputy  returning  officer,  and  on  proceed- 
ing to  count  the  number  of  votes  given  for  each  ca 
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1883      didate,  declaring  what  ballot  papers  he  is  to  reject, 

jBNKJQfs   enacts  that  "  he  shall  reject  all  ballot  papers  which 

BBsoKBir  ^^^  ^^*  '^®®^  supplied  by  the  deputy  returning  officer, 

— ^      all  those  by  which  votes  have  been  given  for  more  can- 

^    'didates  than  are  to  be  elected,  and  all  those  upon 

which  there  is  any  writing  or  mark  by  which  the  voter 
could  be  identified."  Does  not  this  enumeration  con- 
tain all  the  grounds  which  would  justify  a  rejection  of 
a  ballot,  and  is  not  the  maxim  we  find  so  often  made 
applicable  to  the  interpretation  of  statutes,  viz. :  ec- 
pressio  unius  est  ezclusio  alUrius  very  applicable  ;  for 
the  grounds  of  rejection  named  are  not  put  by  way  of 
example ;  but  we  have  in  addition  this  express  language 
showing  that  the  enumerated  ballots  only  are  to  be 
rejected.  In  sec.  10,  following  the  sub-sec.  65,  are  these 
words,  "  the  other  ballots  being  counted,"  &c.  How  is  it 
possible  the  deputy  returning  officer  could  legally 
reject  ballot  papers  which  he  had  the  means  of  identi- 
fying beyond  a  peradventure  as  having  been  supplied  by 
him  to  the  voters ;  which  he  has  identified,  and  which  he 
swears  were  the  very  ballot  papers  he  had  actually  sup- 
plied to  the  electors  resx>ectively,  and  which  they  had 
marked,  and  from  which  he  had,  after  such  identification, 
detached  the  counterfoil,  and  which  immediately,  in  the 
presence  of  the  elector,  he  had  placed  in  the  ballot  box  ? 
And  by  sub-section  4  of  section  14  of  the  act  41  Ttc, 
ch.  6,  the  judge  is  to  proceed  to  recount .  the  vote  accor- 
ding to  the  rule  set  forth  in  sec.  65  of  the  Dominion 
Elections  Act,  1874,  as  amended  by  41  Vic,  ch.  6. 

Again,  where  do  we  find  in  the  act  the  slightest  in- 
dication that  the  mere  fact  of  non-initialling  shall  abso- 
lutely and  arbitrarily  destroy  the  vote  ?  On  the  contrary 
have  we  not  section  80  of  8t  Vic,  ch.  9  which,  though 
held  in  Woodward  v.  Sarsons  (1)  to  apply  to  the  con- 
ducting of  the  election  generally,  may  serve  as  a  guide 

(1)  L,  R.  10  C.  P.  733, 
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to  the  construction  which  ought  to  be  placed  on  the       ^^^ 
act  in  reference  to  initialling.    The  section  reads  thus  :    Jbmkiwb 

No  election  shall  be  declared  invalid  by  reason  of  a  non-com-  ^» 

Ijliance  with  the  rules  contained  in  this  act  as  to  the  taking  of  the       ___^_ 
poll  or  the  counting  of  the  votes,  or  by  reason  of  any  want  of  quail-  fiitchie,CJ. 
lication  in  the  person  signing  a  nomination  paper  received  by  the       ~^^ 
returning  officer,  under  the  provisions  of  this  act,  or  of  any  mistake 
in  the  use  of  the  forms  contained  in  the  schedules  to  this  act,  if  it 
appears  to  the  tribunal  having  cognizance  of  the  question  that  the 
election  was  conducted  in  accordance  vrith  the  principles  laid  down 
Id  this  act,  and  that  such  non-compliance  or  mistake  did  not  afieot 
the  result  of  the  election. 

Is  not  this  misplacing  of  the  initials  merely  a  non- 
compliance  with  the  rubles  contained  in  the  act  as  to  the 
taking  of  the  poll,  or  a  mistake  in  the  use  of  the  form 
contained  in  the  schedules  of  the  act  ?  And  does  it  not 
apx>ear  beyond  all  question  or  doubt  that  as  reg  irds 
those  uninitialled  ballots,  notwithstanding  this  non- 
compliance or  mistake,  the  election  was  conducted,  so 
far  iffi  initialling  is  concerned,  in  accordance  with  the 
principle  laid  down  in  the  act  in  reference  thereto  ? 

What  was  that  principle,  but  that  the  deputy  return- 
ing officer  should  have  the  means  of  identifying  the 
ballot  returned  to  him  by  the  voter  as  the  ballot  fur- 
nished by  him  to  the  voter,  and  that  he  should  m)! 
count  any  ballot  not  supplied  by  him  ?  And  is  it  not 
clear  that  notwithstanding  his  non-compliance  or  mis- 
take he  had  the  means  of  identification  and  did  identify 
the  ballot  by  means  of  his  initials,  and  in  fact  did  not 
count  any  ballots  not  supplied  by  him  ?  Has  not  the 
taking  of  the  poll  and  the  counting  of  the  ballots  been 
to  all  intents  and  purposes  practically  and  substantial- 
ly on  the  principle  laid  down  in  the  act  ?  And  is  it  not 
equally  clear  that  the  non-compliance  of  the  deputy 
returning  officer  with  the  strict  provisions  of  the  act 
and  the  mistake  of  putting  the  initials  on  the  counter- 
foil instead  of  the  ballot  did  not  in  this  election  in  the 
Host  remote  degree  afiect  the  result  of  the  election  ? 
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1883  I  do  not  wish  to  be  understood  tHat   under  no  cir- 

JiufiuNs   cumstances  will    the    non-initialling    of   the   ballots 
BsBouN   d^'^r^y  *^®  vote;  on  the  contrary,  if  there  are  more  ballots 
— —      found  in  the  ballot  box  than  persons  on  the  deputy 
^^J^      returning  officer's  list,  as  polled,  or  if  the  returning 
officer  is  not  enabled  to  identify  them  as  having  been 
furnished  by  him,  or  there  is  any  evidence  of  fraud  or  col- 
lusion, or  the  irregularity  complained  of  has  in  any  way 
affected  the  result  of  the  election,  it  is  right  enough 
that  they  should  not  be  counted:  but  the  evidence  before 
us  shows  the  very  reverse  to  have  been  the  case. 

Kelly^  deputy  returning  officer  to  district  number 
twenty-three,  says : 

This  is  the  poll  book  which  I  kept  for  this  district  \  it  was  sent  by 
ballot  box  by  the  sheriff.  I  took  the  oaths  contained  in  it.  I  have 
put  down  the  names,  occupation  and  place  of  residence.  I  opened 
and  eacainined  the  ballot  box  on  opening  poll  in  the  morning.  The 
caQdidat^  were  all  represented  by  agents.  I  emptied  the  box  in 
the  presence  of  agents,  then  locked  the  box  and  kept  the  key.  I 
counted  the  ballot  box  in  presence  of  agents  at  close  of  poll  I 
coimted  the  votes  in  presence  of  agents.  I  put  the  ballot  papers  in 
envelopes  (No.  1)  Breekm  &  Davies.  This  is  my  writing  on  the 
back  of  envelope  (No.  2)  ;  this  is  the  envelope  in  which  I  put  the 
ballots  marked  for  BrecJcm  and  Jenkina  (No.  3)  marked  1  for  Davies 
and  JenkinSf  1  for  Laird  and  Jenkins  (No.  4.)  Three  disputed 
papers  not  counted,  one  voter  made  cross  on  back  of  ballot  paper  and 
two  wrote  their  names  instead  of  cross  (No.  5.)  Forty-four  votes, 
forty  three  marked  for  Laird  and  Daviea^  one  for  Davits  alone.  I 
counted  the  number  of  unused  ballots  and  of  rejected )  none  spoiled. 
I  made  up  a  return,  and  this  is  it.  I  and  Poll  Clerk  swore  to  it.  I 
gave  each  candidate  a  statement  similar  to  this  \  kept  one  myself. 
I  put  this  statement,  the  poll  book  and  the  ballots  both  used  and 
unused  into  the  box,  locked  and  sealed  the  box  and  delivered  it  in 
Sheriff's  office.  I  did  not  initial  any  of  the  backs  of  the  ballots. 
When  a  voter  asked  for  a  ballot  I  put  my  initials  send  a  number  cor- 
responding with  the  voter's  name  in  the  book  on  the  counterfoil.  I 
delivered  that  ballot  to  the  voter  with  the  counterfoil  on  it  and  with 
my  initials  and  No.  on  the  counterfoil.  The  voter  then  took  it  into 
the  room,  and  when  he  brought^  it  out  I  would  take  the  ballot  from 
him,  I  would  look  at  my  initials  and  the  counterfoil  then  annexed,  to 
see  it  was  the  same  ballot  I  had  given  to  him^  and  then  I  tore  off  the 
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counterfoil  in  the  presence  of  the  voter  an^  then  put  ballot  in  box       1883 
and  destroyed  the  counterfoil.    I  did  same  with  every  ballot  and       ^"^"^ 
every  vote,  and  I  looked  when  it  was  right  back  at  every  counterfoil         9, 
to  see  that  initials  were  there.     I  never  separated  the  counterfoil   BmBOKinr. 
until  I  had  looked  at  my  initials.     No  ballots  were  put  in  box  except  o'^^^T^ft  j 
what  I  put  in.     I  think  it  impossible  that  a  ballot  could  be  put  in  ^ 

without  my  knowledge.  I  totted  up  the  votes  and  the  number  of 
votes  in  the  poll  book  agreed  with  the  number  of  ballots  found  in 
the  box.  There  was  no  objection  made  to  the  ballots  on  the  ground 
that  they  were  not  initialled  on  the  back.  At  the 'polling  place  there 
were  three  ballots  disputed.  These  are  they.  I  rejected  them  and 
they  were  not  counted.  I  don't  think  it  probable  there  was  any 
ballot  found  in  the  box  that  I  had  not  supplied. 

Alexander  Home — Deputy  rettirning  officer  for  district 
number  38,  at  the  Engine  House,  in  Charloltetown  : 

Tliis  is  the  poll  book  kept  by  me.  1  was  sworn.  It  contains 
the  name,  occupation  and  residence  of  the  voters.  This  is  my 
signature  to  the  book.  The  canflidat<»3  were  represented  each  by 
two  agents.  They  were  there  all  tlay,  I  examined  the  ballot 
box  in  the  morning  before  poll  oi)ened  in  the  present  of  the 
agents  of  all  parties,  nothing  in  them,  then  I  locked  it  and  kept 
the  key.  I  remained  in  polling  place  all  day.  On  poll  closing  I 
opened  and  examined  box  in  presence  of  the  agent.  I  counted 
the  votes  and  made  a  return  and  swore  to  it.  I  gave  a  certificate 
to  each  party  the  same  as  tliis  produced  and  I  kept  a  copy. 
Donald  McKinnon  was  poll  clerk.  I  put  all  the  unused  ballots  in 
envelopes  and  the  writing  on  them  is  that  of  my  poll  clerk.  I  reject 
e<l  four  ballots,  (these  are  they  un initialled  by  me).  After  adding 
up  the  ballots,  I  ascertained  that  the  number  found  in  the  1k)x  cor-, 
responded  with  the  number  in  the  book,  I  then  put  tlie  poll 

in  the  box  and  sealed  the  box  and  gave  it 
to  the  sheriff.  My  initials  are  not  on  any  of  the  ballots.  A  voter 
came  in,  I  wrote  his  name,  occupation  and  residence.  As  soon  as 
[Kill  clerk  had  that  down  I  numbere<l  the  ballots  on  the  counterfoil, 
according  to  number  in  the  book.  I  numbered  and  initialled  it  on 
the  face  of  the  counterfoil.  I  folde<l  it  so  that  I  could  see  the  number 
and  initials  without  seeing  the  face  of  the  ballot,  and  when  he  returned 
it  I  tore  that  off,  but  before  doing  so  I  satisfied  myself  that  that  was 
the  ballot  I  had  given  to  the  voter.  I  then  put  the  ballot  in  the  box 
and  threw  the  counterfoil  on  the  floor.  I  did  .this  in  every  case. 
There  was  no  objection  made  by  the  agents  that  dat/j  they  could  see  the 
ballots  put  in,  I  don't  think  it  couM  be  possible  that  any  ballots 
could  get  in  except  what  1  put  in.  None  could  be  taken  out.  If  any 
ivero  put  in,  it  could  not  agree  with  the  poll  book,  t 
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18W  Peter  Burke : 


Jbvkiks       I  was  deputy  roturning  officer,    district  number  twenty-seven. 

-.    *• My  initials  are  not  on   the  back  of  the  ballots.    I  initialled  and 

.,__  numbered  them  on  the  counterfoil  in  every  case  before  I  delivered 
BitohiOyCJ.  tliom  to  the  voters.  When  they  brought  ballots  back,  I  looked  at 
■"""  ijiy  numbers  and  initials.  I  tore  off  the  counterfoil  and  destroyed 
it,  I  satisfied  myself  in  every  case  that  the  paper  was  the  one  I 
delivered  to  voter.  I  kept  the  ballot  boxes  imder  my  own  charge. 
I  delivered  them  to  the  deputy  sheriff.  The  number  of  balloti 
agreed  with  the  number  of  voters. 

There  is  no  way  in  which  I  can  identify  the  ballots.  I  swear  that 
no  ballots  were  put  into  the  box  but  what  passed  through  my  hands. 
I  initialled  the  ballots  on  the  back  of  counterfoil.  I  won't  bo  certain 
which  side  I  initialled  them,  whether  back  or  face.  Tliere  was  no 
official  mark  on  the  ballot  after  the  counterfoil  was  taken  off.  I 
covered  the  box  with  paper  and  tied  it  round  with  tape  and  sealed 
it.  I  also  enclosed  the  key  in  an  envelope  addressed  to  returning 
officer.  No  one  could  <lroi>  a  ballot  into  the  box,  when  I  gave  it  up, 
without  removing  paper  roimd  the  box  and  breaking  seal.  [Witness 
shews  how  he  folded  the  ballot  when  he  delivered  it  to  the  voter.] 
When  I  recovered  it  back  from  the  voter,  I  tore  off  the  coimterfoil 
but  did  not  open  it  or  see  inside  of  it. 

It  is  probable  that  another  ballot  might  not  have  been  inside,  I 
think  it  could  not. 

The  evidence  of  these  witnesses  is  Tmcontradicted. 
Their  credit  stands  not  only  unassailed,  but  all  evi- 
dence of  fraud  or  wilful  misconduct,  either  on  the  part 
of  the  returning  officers  or  the  candidates  or  their  agents, 
is  negatived,  and  any  mistake  or  irregularity  is  admit- 
tedly attributable  solely  to  mistake  or  inadvertence  on 
the  part  of  the  election  officers. 

No  doubt  it  is  the  duty  of  all  officers  engaged  in  the 
holding  of  an  election  to  inform  themselves  fully  of  the 
provisions  of  the  statutes  under  which  they  are  acting 
and  to  be  most  careful  strictly  to  comply  with  all  require- 
ments of  the  law,  but  though  they  do  not  do  so  it  by 
no  meatis  follows  all  and  every  error  they  may  commit 
or  mistakes  they  may  make  necessarily  invalidate  the 
election  and  disfranchise  the  electors,  though  under 
circumstances  ^uch  errors  or  mistakes  may  have  such 
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effect,  but  for  neglect  of  duty  the  statute,  by  section      ^^^^ 
108,  prescribes  a  penalty  in  these  words : —  Jiwimig 

Any  returning  officer,  deputy  returning  officer,  election  clerk  or   Bbbokkt. 
poll  clerk,  who  refuses  or  neglects  to  perform  any  of  the  obligations       — 7- 
or  formalities  required  of  him  by  this  act,  shall  for  each  such  refusal  ^^^^^^i^-J- 
or  neglect  forfeit  the  sum  of  |200  to  any  person  suing  for  the  same.         """* 

Under  section  66  the  respondent  seeks  to  have  the 
election  invalidated  by  reason  of  the  returning  officers 
not  having  properly  regulated  the  districts  as  to  num- 
bers of  voters,  not  having  supplied  the  deputy  return- 
ing officer  in  certain  districts  with  a  sufficient  number 
of  ballot  papers,  and  not  having  in  one  district  pro vided 
sufficient  accommodation  in  the  polling  booths. 

One  cannot  help  being  struck  with  the  peculiarly 
anomalous,  inconsistent  and  unreasonable  position 
which,  through  his  counsel,  the  respondent  has  placed 
himself  in  by  his  contention  in  this  matter. 

He  accepts  the  return  which  gives  him  a  majority  of 
votes,  takes  his  seat  in  Parliament  as  a  duly  elected 
member,  and  when  his  right  to  hold  the  seat  is  attacked 
urges  on  this  court  to  adjudge  that  at  a  legal  election, 
regularly  and  properly  held,  he  was  elected  by  a  majority 
of  the  electors,  and  that  the  majority  being  so  in  his 
iavor  he  is  lawfully  entitled  to  hold  the  seat  he  now 
occupies,  but  with  the  same  breath  he  says  : — if  you 
cannot  find  the  majority  in  my  favor,  then  the  whole 
election  is  irregular,  illegal  and  void,  and  must  be  set 
aside  ;  so  that  the  validity  or  invalidity  according  to 
his  contention  is  made  to  depend  upon  his  having  or 
not  having  a  majority  of  votes  ;  in  other  words  he  says 
through  his  counsel :  "  If  you  find  I  have  a  majority  of 
votes  it's  a  right  good  election  and  should  not  be  dis- 
turbed, but  if  you  find  Mr.  Brecken  has  the  majority 
it's  a  dreadfully  bad  election  by  reason  of  divers 
illegalities  and  irregularities,  and  forsooth,  in  the 
piiblic  interests  should  not  be  allowed  to  stand."  In  the 
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1883      meantime,  bad  as  this  respondent  contends  the  election 

jBxsnrs   is,  great  as  is  the  public  exigency,  when  he  has  not  the 

Bbrokbn.  ^^j^rity*  ^h&t  ^t  should  be  set  aside,  he  finds  it  a  good 

.  ^7-      enough  election  to  enable  him  to  take  his  seat  in  Par- 

[ '  *1  lament  and  make  laws  for  those  unfortunate  electors 

who  have  by  these  illegalities,  mistakes,  or  irregularities 

of  the  returning  officers,  been  prevented  from  legally 

electing  their  members. 

But  this  contention  cannot  prevail.  It  shocks  common 
sense.  If  he  wished  to  attack  this  election  he  should 
have  attacked  it  by  petition,  depositing  his  1 1,000  as 
security,  when  all  the  candidates  at  the  election  would 
be  respondents,  as  would  the  returning  officer  whose 
conduct  is  complained  of,  as  provided  by  section  64, 
which  is  as  follows  : — 

Whenever  any  election  petition  complains  of  the  conduct  of  any 
returning  officer^  such  returning  officer  shall,  for  all  the  purposes  of 
this  act,  except  the  admission  of  respondents  in  his  place,  be  deemed 
to  be  a  respondent. 

But  he  claims  the  right  to  do  this  under  sec.  66,  but  this 
section  does  not,  in  my  opinion,  give  him  any  such  right 
to  attack  the  election  on  grounds  which,  if  sustained, 
must  make  the  election  void  tit  toio^  and  this,  too,  with- 
out the  candidate  whose  election  is  not  impeached,  and 
without  the  returning  officer  whose  conduct  is  con^- 
plained  of,  and  whose  misdoings  it  is  now  contended 
avoids  the  election,  being  made  parties. 

As  I  read,  sec.  66,  which  is  as  follows : — 

On  the  trial  of  a  petition  under  this  act,  complaining  of  an  undue 
return  and  claiming  the  seat  for  some  person,  the  respondent  may 
give  evidence  to  show  that  the  election  of  such  person  was  undue^ 
in  the  same  manner  as  if  he  had  presented  a  petition  complaining 
of  such  election — 

it  only  enables  the  respondent  to  show  that  the  election 
of  the  person  claiming  the  seat  is  undue  as  for  corrupt 
or  improper  practices  by  himself. 
Even  if  this  vi<»w  is  incorrect  and  the  res|)ondent 
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could  attack  the  election  on*  the  ground  of  irregularities      1883 
by  the  returning  officer,  the  respondent  has  not,  in  my    Jbnkins 
opinion,  on  the  facts  of  the  case  shown  that  this  was  b^eojek. 

not  substantially  an  election  by  ballot,  or  that  the  con-      

stituency  had  not  a  fair  and  free  opportunity  of  elect-  ^ 

ing  the  candidate  which  the  majority  might  prefer,  or 
that  there  is  any  reasonable  ground  for  believing  that 
a  majority  by  reason  of  the  alleged  irregularities  might 
have  been  prevented  from  electing  the  candidates  they 
preferred,  nor  that  such  irregularities  affected  the  result 
of  the  election. 

I  express  no  opinion  as  to  the  necessity  of  objections 
to  ballots  being  raised  at  the  time  of  the  count  by  the 
deputy  returning  officer  under  sec.  66,  which  is  as 
follows : — 

The  deputy  returning  officer  shall  take  a  note  of  any  objection 
made  by  any  candidate,  his  agent  or  any  elector  present,  to  any 
ballot  paper  found  in  the  ballot  box,  and  shall  decide  any  question 
arising  out  of  the  objection;  and  the  decision  of  such  deputy 
returning  officer  shall  be  final,  subject  only  to  revci*sal  on  petition 
questioning  the  election  or  return. 

The  legislature  seems  to  have  been  very  particular 
to  provide  that  the  candidates  or  their  agents  should 
be  present,  or  in  their  absence  that  the  electors  should 
be  represented,  and  the  provision  seems  to  contem- 
plate that  matters  in  reference  to  the  ballots  should  be 
then  finally  settled.  Whether  any  such  objection  after- 
wards made  is  not  too  late,  is  a  question,  in  the  view  1 
take,  there  is  no  necessity  for  investigating  or  settling  ; 
should  the  point  hereafter  arise  in  a  case  to  render  its 
determination  necessary,  it  will,  in  my  opinion,  be 
worthy  of  serious  consideration. 

The  appeal  is  dismissed  with  costs  in  this  court,  and 
in  the  court  below,  and  a  certificate  will  be  issued  in 
accordance  with  the  provisions  of  the  statute  that 
Frederick  de  St.  Croix  Brecken  has  been  duly  elected  a 
Weojiber  of  the  House  of  Commons  for  the  electoral  dis- 
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trict  of  Queen's  county,  in  the  province  of  Prince  Ed' 


IS83 


Jbnkivs    ward  Island. 


V. 
BRBCKaV. 


Strono,  J  :  — 

By  the  section  which  the  amending  act  of  1878 
substitutes  for  the  55th  section  of  the  original  act  of 
1 874,  the  ballots  which  the  deputy  returning  officer  is 
to  reject  are  distinctly  specified,  and  it  is  enacted  that, 
"  he  shall  reject  all  ballots  which  have  not  been  sup- 
plied by  himseli" 

The  question  arising  on  the  scrutiny,  as  to  the  admis- 
sibility of  the  ballots  which  the  deputy  returning 
officers  omitted  to  mark  with  their  initials  pursuant  to 
the  requirements  of  the  substituted  sections  48  and  45, 
must,  it  seems  to  me,  dejpend  entirely  on  the  construc- 
tion to  be  given  to  this  provision  of  section  55. 

It  is  to  be  observed  that  the  words  of  the  statute  are, 
not  that  ballot  papers  not  marked  with  the  officer's 
initials  are  to  be  rejected,  but  only  those  which  api>ear 
not  to  have  been  supplied  by  him. 

In  the  present  case  it  has  been  established  to  the 
satisfaction  of  the  judge  who  tried  the  petition^and  the 
evidence  was  ample  to  justify  his  finding — that  the 
uninitialled  ballot  papers  had  all  been  supplied  by  the 
deputy  returning  officers.  The  very  words  of  the 
statute  have  thus  been  complied  with. 

It  seems  plain,  therefore,  that  we  cannot  now  reject 
the  uninitialled  papers  which  have  been  counted  by  the 
officers  who  supplied  them,  merely  because  one  of  the 
directory  provisions  of  the  act  has  not  been  followed, 
and  thus  disfranchise  a  large  body  of  electors  in  con- 
sequence of  omissions  arising  from  the  mistakes  of  the 
officers. 

Principle  and  authority  both  require  that  we  should 
hold  the  requirements  of  initialling  to  be  merely  direct- 
ory and  not  piandatory,  and  that  in  cases  like  the 
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present,  where  the  officers  are  able  to  establish  beyond      1883 
a  doubt  that  no  ballots  have  been  deposited  which    Jkneirs 
were  not  famished  by  them,  the  election  court,  on  a  b^j^q'^j^^ 

scrutiny,  must  hold  they  would  not  have  been  justified      

in  rejecting  ballots  not  initialled.  ^^ 

The  act  must  be  regarded  as  only  requiring  that  it 
should  appear  to  the  satisfaction  of  the  deputy  return- 
ing officer  that  no  ballots  other  than  those  supplied  by 
him  had  been  used  by  voters,  and  the  initialling  must 
be  taken  to  have  been  a  device  to  secure  that  end,  and 
not  to  exclude  the  officers  from  identifying  the  ballots 
in  another  way,  as  they  have  done  in  the  present  case. 
This  was  the  determination  of  Vice-Chancellor  Blake 
in  the  Monk  case,  where  that  learned  judge  determined 
this  identical  point  (1) ;  and  I  think  that  decision 
affi>rds  us  a  sound  and  safe  precedent  to  be  followed  in 
the  present  appeal.  Then  the  80th  section,  although 
I  am  of  opinion  it  has  no  direct  application  to  the 
question  of  rejecting  or  admitting  votes  on  a  scrutiny, 
but  applies  only  to  the  case  of  an  election  impeached  as 
being  altogether  void  for  irregularity,  yet  indirectly  con- 
firms the  construction  which  I  place  on  section  55,  as 
showing  that  the  provision  requiring  initialling  is  not 
absolute  but  directory  only. 

As  regards  the  avoidance  of  the  election  for  irregu- 
larities, either  as  respects  the  omissions  to  initial  the 
ballots  or  on  the  other  grounds  urged,  no  case  raising 
such  a  complaint  is  before  us  on  which  we  can  pro- 
nounce a  judgment. 

The  petition  was  filed  by  Mr.  Brecken  claiming  the 
seat  as  having  a  majority  of  the  legal  votes.  If  the 
appellant  desired  to  raise  this  question  as  to  the 
validity  of  the  election  he  should  have  presented  a 
petition  himself  praying  its  avoidance,  but  this  he  has 
not  done. 

(1)  Hodgins'  Election  cases,  725. 


' 
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1883  72^0  66th  Bection  of  the  act  of  1874  manifestly  does  not 
Jbkkuss  enable  him  to  impugn  the  election  as  wholly  void  and 
Bbbowv.  iiTt^ff^lar,  without  a  i)etition ;  it  merely  enables  a  res- 

poiident  to  a  petition,  by  which  the  seat  is  claimed,  to 

-^  '  recriminate,  by  shewing  that  even  if  the  petitioner 
should  prove  that  he  has  a  majority,  he  is,  by  reason 
of  the  illegal  conduct  of  himself  or  his  agents,  disen- 
titled to  have  the  seat  awarded  to  him 

I  think  the  appeal  must  be  dismissed  with  costs,  and 
a  certificate  granted  that  Mr.  Brecken  is  entitled  to  the 
seat. 

FOURNIER,  J.: 

Le  rfesultat  du  scrutin  derant  cette  cour,  comma 
devant  Thonorable  juge  Peters  en  premiere  instance,  a 
donn6  une  majority  en  faveur  de  I'lntime. 

L'Appelant,  qui  n'a  pas  jug6  a  propos  de  produire 

une  r^ponse  a  la  petition,  a  c^pendant  donn6  avis,  en 

•    vertu  de  la  section  66  de  TActe  des  Elections  contest6es, 

qu'il  demanderait  la  nullity  de  T^lection  i)our  deux 

raisons : 

1o.  Farce  que  dans  trois  bureaux  de  votation  les 
voteurs  n'ont  pu  voter  en  consequence  de  Tinsuffisance 
du  nombre'de  bulletins  dont  le  depute  officier-rap- 
porteur  avait  6t6  pourvu  ;  et  que  dans  un  autre,  le  no. 
86,  il  n'y  avait  pas  Tespace  suffisant  pour  permettre  aux 
voteurs  d'arriver  au  bureau  de  votation,  et  qu'il  y  avait 
plus  de  deux  cents  voteurs  dans  cette  division. 

2o.  Parce  que  dans  trois  bureaux  de  votation  les  bulle- 
tins ne  i>ortaient  pas  les  initiales  des  d6put6s  officiers- 
rapporteurs.  Ces  d6put6s  officiers-rapporteurs  ayant, 
par  erreur,  mis  leurs  initiales  et  le  no.  du  votant  sur 
le  talon  du  bulletin,  il  s'est  trouvfe  environ  6*75  bulletins 
ne  portant  pas  d'initiales.  Dans  le  d6compte  fait  par  le 
juii^e  de  comte,  tons  les  bulletins  ont  H6  rojetts  et 
r Appelant  sVst  trouv6  avoir  une  majoritfi   de  quinze 
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votes.     TJn  rapport  a  ete  fait  en  sa  faveur  et  il   a  pris      ^^^^ 
Ix)6sessiou  de  son  siege.     L*Intim6  ayant   produit   une    Jbnsins 
petition  contre  le  retour  de  TAppelant,  1 'honorable  jupro  BRBoJ^g^ 
Peters  appel6  a  decide  cette  contestation  a  admis  la  ^   — :- 

validite  des  bulletins  retranchfis.     Cette  decision  a  eu      '  / 

Teffet  de  rendre  la  majorite  di  I'lntime. 

Quant  aux  moyens  de  nullitfe  invoqu6s  dans  la  premiere 
question,  on  doit  se  demander  d'abord,  si  TApi^jlant  a 
bieu  le  droit  de  demander  la  nullitfe  de  I'election  en 
\rertu  de  laquelle  il  siege  actuellement.  Peut-il  en  mfeme 
temps  affirmer  la  validity  et  la  nuUite  de  Telection  ? 
Peut-il  en  loi  prendre  cette  position  contradictoire  de 
consid6rer  Tfilection  comme  legale  i)our  lui  et  comme 
illegale  s'il  doit  faire  place  a  son  adversaire  ?  II  ne  le 
pent  certainement  pas  d'aj^res  les  nombreuses  autorites 
citees  dans  le  jugement  de  Thonorable  juge  Peters.  En 
outre,  un  examen  serieux  de  la  preuve  d6montre  la 
futility  de  ces  moyens  de  nullity.  En  realite,  il  est  bien 
jrouv6  que  personne  n*a  6te  privfe  du  droit,de  voter  ni 
par  manque  de.  bulletins,  ni  par  defaut  d'accommoda- 
tion  dans  les  bureaux  de  votation. 

Mais,  etait-il  bien  nficessaire  pour  Thonorable  juge 
d'entrer  dans  Texamen  de  tons  ces  details  ?  L' Appelant 
n'ayant  pas  juge  a  propos  de  faire  une  contestation  r6gu- 
liere  de  Tfelection,  jwuvait-il  en  se  pr6valant  seulement 
de  la  section  66  de  TActe  des  Elections  contestees 
demander  la  nullit6  de  Telection  ?  Quel  droit  lui  con- 
fere  cette  section  ? 

The  Bespondent  may  give  evidence  to  show  that  the  eleoUon  of 
such  person  (claiming  the  seat)  was  undue,  in  the  same  manner  as 
if  he  had  presented  a  petition  complaining  of  such  election. 

Oette  section  s*applique  aux  accusations  r^crimina- 
toires  que  le  membre  si6geant  pent  faire  pojir  dfemontrer 
non  pas  la  nuUitfe  de  Tfelection  d'une  maniere  g6n6rale, 
mais  faire  voir  que  pour  des  motifs  particuliers,  corrup- 
tion ou  autres,  le  rapport  (return)  de  son  adversaire 
serait  ill^-^l  et  demander  aussi  sa  d^qualification.    Ici 
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1883  r Appelant  ne  demande  pas  seuleinent  k  faire  dficlarer 
JBNKIN8  que  le  rapport  de  rintim^  serai t  illegal,  mais  il  demande 
Brmkbn.  ^^  iitillitfi  de  Telection ;  il  se  trouve  ^  attaquer  par  son 
— r  ^  proc6d6  non-seulement  le  droit  de  Tlntim^  maisaussi  la 
... '  legalite  da  rapport  de  M.  Davies,  membre  si^geant  pour 
la  m6me  division,  sans  que  ce  dernier  ait  6t6  mis  en  cause. 
Pour  arriver  a  ce  resultat  il  aurait  fet6  nfecessaire  de  se  con- 
former  k  toutes  les  dispositions  de  TActe  concemant  les 
Elections  contestees.  11  fallait  faire  un  d6i)dt  de  mille 
dollars,  mettre  en  cause  les  parties  int6ress6e8  et  donner 
les  diffSrents  avis  requis  par  le  statut  ainsi  qu'il  a  6t6 
d6cid6  dans  la  cause  de  Sommerville  et  Laflamme  (1) 
et  Devlin  vs.  Ryan  (2).  Eien  de  tout  cela  n'a  6t6  fait. 
Toute  cette  partie  de  la  preuve,  qui  n'avait  pour  but 
que  de  prouver  la  nullity  de  Tfelection  et  non  pas 
seulement  la  nuUite  du  rapport  de  rintim6,  a  6t§  refu 
ill^galement.  En  consequence  il  n'y  a  *pas  lieu  de 
d^ider  si  les  moyens  inyoqu6s  auraient  6t6  sufifisants 
pour  faire  annuler  V^lection.  Cependant  comme  la 
preuve  en  a  et6  faite,  quoique  ill6galement,  je  n'hfesite 
pas  k  dire  que  je  partage  entidrement  I'opinion  de 
rhonorable  juge  Peters  sur  son  insuffisance. 

Quant  k  la  question  de  Tomission  des  initiales,  elle  a 
d6jA  6t6  dfecidee  dans  I'election  de  Monk  par  Thonorable 
ex-vice-chancelier  d! Ontario  (3).  Je  concours  dans  les  rai- 
sonnements  sur  lesquels  cette  d6cision  est  fondle  Bien 
que  la  loi  61ectorale  ait  6te  amend6e  depuis,  elle  n*a  pas 
dispense,  cependant,  de  la  formalit6  obligeant  Tofficier- 
rapporteur  a  mettre  ses  initiales  sur  cbaque  bulletin. . 
Les  dfeputfis  officiers-rapporteurs  qui  ont  preside  aux 
ix)lls  ou  cette  formalite  a  fete  omise  ont  tons  6te  enten- 
dus  comme  temoins.  Ghacun  d'eux  a  6tabli  de  la  m%- 
niere  la  plus  positive  que  les  bulletins  trouv^s  dans  la 
boite  du  scrutin  a  la  cloture  de  la  votatipn  etait  identi- 

(1)  2  Can.  Sup.  C.  B.  216.  (2)  20  L.  C.  Jur.  77. 

(3)  HodginB'  Eleo.  B.  725. 
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qaement  ceux  qu'ils  y  avaient  respectivement  deposes      1^^ 
eax-m£mes.     lis  ont  aussi  declare  que  porsonne  n'a  pu    Jjbnkims 
y  introduire  sans  leur  counaissance  d*autres  bulletins  Bajoig,,. 
que  ceux  qu'ils  y  ont  mis  eux-m6mes.     Aucune  circons-      — r 
tance  ne  fait  supposer  qu'il  y  a  eu  fraude  ou  intention 
d'61uder  la  loi.    Cette  omission  n'est  due  qvCk  une  erreur 
accidentelle.     II  est  vrai  que  la  loi  dit  dans  la  forme 
imi>6ratiye : 

The  Yoier  shall  receive  from  the  Deputy  Returning  Officer  a  ballot 
paper,  on  the  back  of  which  such  Deputy  Returning  Officer  shall  have 
previouflly  put  his  initials. 

Le  .  devoir  de  I'officier-rapporteur  est  clair ;  mais 
Tomission  de  sa  part  de  se  conformer  a  la  disposition 
de  la  loi  emporte-t-elle  nullitfi  du  vote  ?  Si  telle  6tait 
I'intention  de  la  loi,  ce  serait  laisser  le  sort  de  la  plupart 
des  ^lecteurs  a  la  merci  de  Timp^nitie,  de  la  negligence, 
ou  m6me  de  la  mauvaisefoi  desd6put6es  officier-rappor- 
teurs.  La  loi  n'ayant  pas  prononce  la  nullity  on  ne  doit 
pas  conclure  qu'elle  resulte  de  la  forme  du  langage 
adopt6.  Les  dispositions  de  cette  nature  adressees  aux 
officiers  publics  sent  g6n6ralement  consid^r^es  comme 
directoires  {director j^)  d'apres  Tautoritfi  de  Maxwell : 

When  the  provisions  of  a  statute  relate  to  tl  e  performance  of 
a  public  duty  they  seem  to  be  generally  understood  to  be  merely 
instructions  for  the  guidance  and  government  of  those  on  whom  the 
duty  is  imposed  or  directory  only.  The  neglect  of  them  may  be 
punishable  indeed,  but  it  does  not  affect  the  validity  of  the  act  done 
in  disregard  of  them  *  *  *  It  is  no  impediment  to  this  con- 
struction that  there  is  no  remedy  for  uon-oompliance  with  the 
direction  (1). 

D'ailleuTS  la  loi  61ectorale,  section  80,  contient  au 
sujet  des  irregular! t^s  qui  ne  peuvent  manquer  d'avoir 
lieu  en  matiere  d'61ections,  une  disposition  formelle 
qui  doit  nous  guider  dans  Tappr^ciation  des  effets  de 
ces  irr6gularit6s. 

No  election  shall  be  declared  invalid  by  reason  of  a  non-com- 

(1)  Maxwell  on  Statutes,  p.  337. 
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*  1883       pliance  wiUi  th^  rules  contained  in  this  Act  as  to  the  taking  of  the 

'^'^       poll  or  the  counting  of  the  votes,  or  by  reason  of  any  want  of  qualifi- 

Jknkiks    ^^^.^^  .^  ^^^  persons  signing  a  nomination  piper  received  by  the 

Brboken.   Returning  Officer,  unler  the  provisions  of  th*s  Act,  or  of  any  mistake 

— T    J  in  the  use  of  the  forms  contained  in  the  schedules  to  this  Act,  if  it 

'^^^^i;^''     appears  to  the  tribunal  having  cognizance  of  the  quettion  that  the 

election  was  conducted  in  accordance  with  the  principles  laid  down 

in  this  Act,  and  that  such  non  compliance  or  mbtake  did  not  affect 

the  result  of  the  election. 

11  est  Evident  d'apres  la  preuve  en  cette  cause  que 
rSlection  dont  il  s'agit  a  6t6  faite  conformfement  aux 
principes  contenus  dans  TActe  des  Elections  et  que  les 
irrfegularites  constatfees  n'ont  pas  affectfe  le  rfesultat.  En 
faisant  application  de  cette  section  on  doit  done 
declarer  que  Telection  a  et6  Ifegalement  faite. 

En  lisant  la  section  10  de  Tacte  amende  de  18*78,  la 
question  ne  fait  plus  difficult6.  La  section  55  de  I'acte  de 
18Y4  qu'elle  amende  dit  quels  sont  les  votes  que  Tofficier- 
rapporteur  doit  rejeter  lors  du  dfepouillement  du  scrutin. 

In  doing  so  he  shall  reject  all  ballot  papers  which  have  not  been 
supplied  by  the  Deputy  Returning  Officer,  all  those  by  which  votes 
have  been  given  for  more  candidates  than  are  to  be  elected,  and  all 
those  upon  which  there  is  any  writing  or  mark,  by  Which  the  voter 
can  be  identified. 

Nous  avons  la  preuve  ici  que  les  bulletins  sont  ceux 
foumis  par  les  deputes  officiers-rapporteurs ;  et  tons 
ceux  qui  ont  6te  admis  par  le  jugement  de  premiere 
instance  ne  comportent  aucune  des  causes  de  nullity 
mentionn6es  dans  cette  clause,  si  ce  n'est  ceux  dont  il 
a  6t6  dispos6  conform6ment  a  la  seconde  partie  de 
cette  clause  concemant  les  bulletins  qui  ne  doivent 
pas  6tre  compt^s. 

Four  ces  raisons  et  pour  celles  d6velopp6es  dans  le 
jugement  si  complet  de  Thonorable  juge  Peters,  je  suis 
d'avis  que  Tlntim^  doit  dtre  d6clar6  16galement  €hx  an 
lieu  et  place  de  TAppelant.    Le  tout  avec  d^pens. 


«.c- 


VOL.  VIL]    SUPRKMB  COURT  OF  CASLDA.  2T3 

Hknby,  J. :—  1^83 

The  docision  of  the  question  of  the  validity  of  the    J«^k»n8 
ballots  given  at  three  of  the  polls,  in  the  electoral  dis-  Brbokbx. 
trict  in  question,  having  for  its  effect  the  seating  of  the 
respondent  or  of  the  appellant,  it  becomes  very  impor- 
tant to  see  whether  the  statute  authorizes  the  rejection 
of  these  ballots,  and  to  do  so  we  have  to  look  to  the 
different  clauses  of  the  statute     The  43rd  section  of  the 
act  37  Fic,  ch.  9  provides  that  electors  "  shall  receive 
from  the  deputy  returning   officer  a  ballot  pai)er  on 
which  such  deputy  returning  officer  shall  have  pre- 
viously put  his  initials  "    In  the  first  place  I  may  say 
that  that  portion  of  the  provision  of  the  law  has  not 
been  complied  with.     The  returning  officer,  therefore, 
handed  to  each  elector  a  paper  not  authorized  by  law. 
The  question,  therefore,  is  of  very  great  importance  to 
decide  whelAier  the  returning  officer  can  pay  disrespect 
to  the  law  and  put  in  a  pai)er  which  is  not  in  strict 
compliance  with  its  provisions.    If  we  say  he  can  in 
that  respect,  why  not  in  another,  and  the  result  would  be 
the  virtually  giving  to  the  deputy  returning  officer  the 
power  to  do  what  he  pleased      Was  it  then  the  inten- 
tion of  the  legislature  to  place  such  a  power  in  the 
hands  of  the  deputy  returning  officers  ?     The  legisla- 
ture, as  I  take  it,  must  have  had  some  object  in  making 
that  provision,  and  must  have  had  some  good  reason, 
some  valid  reason,  for  doing  so.     Now,  in  looking  for 
the  reason,  we  must  first  ascertain  what  the  law  is  in 
regard  to  the  Dominion  elections.     As  I  have 'already 
stated,  the  deputy  returning  officer  must  provide   a 
ballot  paper  on  which  he  shall  have  previously  put 
his  initials.    He  is  but  a  ministerial  officer  and  has 
been   given   no  discretion— as  to  the  placing  of  his 
initials  on  the  ballot  paper— to  carry  out  or  to  violate 
the  act  at  his  pleasure,  and  by  the  judgment  now 

18 
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1883  appealed  from  it  is  shown  he  did  not  initial  the  ballot 

Jiorinm  papers  in  question,  there  is  therefore  nothing  but  his 

Bbboivt  t^^timony  to  show  the  identity  and  validity  of  the 

ballot  pai>eTS.     Was  it  the  intention  of  the  legislature 

If  we  turn  to  section  65  as  amended  it  will  be  found 
that  after  the  close  of  the  polls  it  is  the  duty  of  the 
deputy  returning  officer  when  he  counts  the  ballots 
to  *' reject  all  ballot  papers  which  have  not  been 
supplied  by  the  deputy  returning  officer."  But 
what  has  he  got  to  guide  him  in  his  decision? 
He  finds  no  mark  on  the  ballot  papers  to  identify 
them.  Has  not  the  legislature,  in  order  to  pre- 
vent ballot  papers  being  tampered  with,  directed 
that  those  which  have  not  been  supplied  by  the  return- 
ing officers  shall  be  rejected  ?  And  here  the  deputy 
returning  officer  could  not  identify  them  after  once 
passing  from  his  sight.  If  a  recount  takes  place,  under 
41  Ftc,  ch.  6,  section  14,  sub-section  4,  the  county  judge 
is  called  up  to  make  a  recount,  he  has  simply  to  do  so, 
and  when  he  finds  ballot  papers  not  initialled,  how  can 
he  say  they  are  those  supplied  by  the  deputy  returning 
officer  ?  He  is  bound  to  reject  all  ballots  not  supplied 
by  the  deputy  returning  officer,  and  I  think,  with  the 
law  before  him,  would  be  justified  in  rejecting  all 
uninitialled  ballots.  He,  too,  is  but  a  ministerial  officer, 
and  not  entitled  to  take  evidence.  The  only  one  who 
could  testify  at  all  would  be  the  deputy  returning 
officer,  but  how  could  he,  days  or  weeks  after  parting 
with  the  possession  of  them,  identify  the  ballots  with- 
out any  private  mark  to  distinguish  them  ?  Besides, 
did  the  legislature  intend  to  leave  the  whole  questicm 
of  the  regularity  of  the  votes  to  depend  upon  the  state- 
ments to  be  made  by  the  deputy  returning  officer  ?  I 
confess  that  I  find  it  difficult  to  come  to  any  suck  eon- 
elusion.    I  have  also  some  difficulty  in  arriving  at  the 
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concloBion  that  the  non-compliance  w  i th  mere  formalities       ^^^ 
should  avoid  an  election  ;  but  then,  on  the  other  hand,    Jbnkims 
it  is  seen  that  the  security  provided  in  this  respect  by  5^,^^. 

the  legislature  is  not  found.      We    have  section  80,      

which  declares  that  mistakes  of  form  only  are  not  fatal.  ' 

[The  learned  judge  then  read  the  section.] 

I  think,  however,  that  in  the  present  case  there  is 
more  than  a  mistake  as  to  form.  Besides  the  reference 
to  rules  in  this  section  only  applies  to  the  rules  ia  the 
act  of  1874.  When  I  look  at  these  rules  there  is  not 
one  of  them  that  refers  to  this  question.  Then 
as  to  mistake  of  forms,  there  is  no  mistake  in  the  forms 
complained  of  here. 

I  am  reasoning  it  out  to  show  there  is  a  difficulty  in 
coming  to  a  conclusion  either  one  way  or  the  other 
The  petitioner  in  this  case  has  received  a  clear  majority 
of  votes,  and  unless  the  act  has  made  it  very  clear  that 
this  majority  is  illegal,  I  would  be  reluctant  to  so  de- 
clare. It  is  not  in  the  province  of  the  court  to  unseat 
a  member  for  mere  irregularities  in  carrying  out  the 
provisions  of  the  law,  which  do  not  affect  the  result,  un- 
less the  court  can  declare  that  the  provisions  are  man- 
datory, and  that  the  error  on  the  part  of  the  deputy 
returning  officer  shall,  therefore,  have  the  effect  of 
avoiding  an  election. 

The  consequences  of  the  decision  of  this  court  will 
be  very  serious,  if  it  were  not  in  the  power  of  the  legis- 
lature to  clear  up  the  doubt  by  further  legislation,  as  no 
returning  officer  will  hereafter  be  required  to  initial 
any  of  the  ballot  papers.  With  section  80  still  iu  force, 
I  shall  not  interpose  any  decision  of  mine  to  affect  the 
judgment  of  the  majority  of  this  court,  but  shall  con- 
tent myself  by  expressing  my  doubts  as  to  the  correct- 
ness of  it. 

As  to  the  other  point,  I  think  it  was  the  duty  of  the 
sitting  member,  if  he  did  not  wish  to  allow  the  respon- 

181 
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1883  dent  to  take  the  seat,  to  reaiga  his  own  seat,  and  file  a  i>e- 
JuTK^s  tition  setting  forth  grounds  to  avoid  the  whole  election 
BsBGKBir  T^®^  ^  parties  interested  would  have  been  heard, 
which  has  not  been  the  case  here.  They  are  not  here, 
and  this  court  cannot  take  upon  itself  to  decide  ui>on 
the  rights  of  parties  who  have  not  been  brought  before 
it. 

I  concur,  therefore,  with  my  brother  judges,  in 
giving  the  seat  to  the  respondent,  expressing  doubts  as 
I  have  before  stated,  as  to  the  i>owers  of  the  deputy 
returning  officers. 

I  hope  the  matter  will  be  settled  by  the  legislature, 
in  order  that  these  occurrences  may  not  take  place  again, 
and  that  the  legislature  will  determine  whether  or  not 
the  legality  of  the  ballot  papers  should  be  left  entirely 
to  depend  upon  the  option  of  the  deputy  returning 
officers. 

Tascheekau,  J.: — 

I  am  of  opinion  that,  upon  the  scrutiny,  the  ballots 
not  initialled  should  not  be  counted,  and  that  the  judg- 
ment of  the  court  below,  on  this  i)oint,  should  con- 
sequently be  reversed.  The  legislative  power,  with 
the  view  of  providing  for  fair  and  free  elections,  has 
ordered  and  decreed  that  they  should  be  held  accord- 
ing to  certain  rules  laid  down  in  the  act  on  the  subject. 

What  right  has  the  judicial  power  to  say  that  these 
rules  are  not  to  be  followed  ?  Parliament  has  devised 
certain  means  by  which  its  elections  are  to  be  regulated, 
and  the  votes  of  the  electors  are  to  be  given  and  admitted. 
Have  we  the  right  to  say  that  other  means,  in  our 
judgment,  are  equally  good  for  the  same  purpose,  and 
can  be  legally  substituted  for  those  decreed  and  adopted 
by  parliament?  The  court  below  says  "yes,"  and 
rules  that  in  virtue  of  section  80  of  the  act  of  18*74  it 
has  that  power.      But  this  is  a  grievous  error,  a  pal- 


VOL.  Vn.]    SUPBEMB  OOUBT  OF  CANADA.  211 

pable  misapplication  and  a  gross  misinterpretation  of      ^^3 
this  section  of  the  statute.      By  its  very  terms  this    Jktkiks 
section  has  no  application  whatever  to  a  scrutiny  of  ^rnkwr 
the  votes ;  but  has  reference  purely  and  simply  to  the      ^— 
avoidance  of  the  whole  election.      Then  the  section        j.      ' 

would  virtually  be  a  repeal  of  the  most  important  pro-      

visions  of  the  act,  if  the  construction  put  upon  it  by 
the  court  below  was  to  prevail. 

Section  27,  as  amended  by  41  Vic,  ch.  6,  of  the  act, 
for  instance,  orders  that  the  ballot  shall  be  a  printed 
paper.  But  this  is  not  necessary,  says  the  court  below, 
a  written  paper  is  just  as  good.  1  he  names  of  the 
candidates,  for  another  instance,  are  ordered  to  appear 
on  the  ballot  paper  alphabetically  arranged  But  this 
is  a  mere  matter  of  form  according  to  the  court  below, 
and,  if  it  is  not  proved  that  any  elector  has  been  de- 
ceived by  this  formality  not  having  been  followed,  how 
the  names  of  the  candidates  appear  on  the  ballots  is  of  no 
importance  whatever.  The  voter,  says  the  act,  shall 
make  a  cross  within  the  division  containing  the  name 
of  the  candidates  for  whom  he  intends  to  vote.  But 
these  are  mere  formalities^  simple  directions,  entirely 
optional,  says  the  court  below.  And  so  on.  If  the  judg- 
ment appealed  from  was  to  stand,  not  one  of  the  rules 
laid  down  in  the  statute  is  to  be  held  as  imperatively 
ordered.  Yet  the  language  of  this  enactment  itself 
leads  to  no  ambiguity.  ''  It  shall  be  done,"  says  the 
law-giver.  But,  says  the  court  below,  "  It  need  not  be 
done.*'  The  Interpretation  act  vainly  decrees  that  the 
word  *'  shall "  is  to  be  construed  as  imperative :  the 
court  below  decrees  that  it  is  not  imperative. 

And  upon  what  ground  does  the  respondent  ask  us 
to  support  this  judgment  ?  Virtually  none,  except  that 
to  reject  all  non-initialled  ballots  would,  as  he  contends, 
be  virtually  to  leave  it  in  the  power  of  a  deputy  return- 
ing officer  to  control  the  election. 
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^^  Bat  it  is  Mr.  Justice  Peters'  decision  that  leaves  the 
JiNKiira  result  of  the  election  entirely  depending  on  the  arbi- 
Brbokbk.  t^i'y  ^^^  illegally  arrived  at  conclusion  the  deputy 

-- —      returning  oflBlcer  has  come  to  at  the  counting  of  the 
J.       votes,  or  on  his  evidence  before  the  courts  when  the 
return  is  questioned. 

Then  are  courts  of  justice  now  to  presume  that  a 
sworn  public  officer  will  not  do  his  duty  ?  Is  it  not 
the  contrary  that  must  always  be  presumed  ?  It  is  also 
obvious  that  the  deputy  returning  officer,  if  unscrupu- 
lously disposed  to  do  so,  must  necessarily  have  it  in  bis 
power,  without  his  being  obliged  to  resort  to  these 
means  of  not  putting  his  initials  on  the  ballot  i>ai>er8, 
to  more  or  less  control  the  election.  And,  moreover,  it 
is  clear  that  under  the  Imperial  statute,  from  which 
was  taken  36-86  Vic ,  ch.  83,  sec.  2,  the  omission  by 
the  returning  officer  to  stamp  the  ballot  with  the 
official  mark  avoids  the  vote.  The  Imperial  parliament, 
then,  did  not  think  that  to  leave  such  a  power  to  the 
returning  officer  was  objectionable.  The  initials  of  the 
deputy  returning  officer  are  substituted,  with  us,  for  the 
official  mark  of  the  Imperial  Act ;  why  their  absence 
from  the  ballot  should  not,  with  us,  avoid  the  vote,  as 
the  absence  of  the  official  mark  in  England  avoids  it, 
I  cannot  understand. 

True,  it  is,  that  the  Imperial  statute,  in  express  words, 
says  that,  in  such  a  case,  the  vote  is  void.  But  a  special 
enactment  of  that  kind  in  our  act  would,  it  seems  to 
me,  have  been  superfluous,  since  the  act  decrees  that 
the  ballot  paper  to  be  given  to  the  voter  must  be  one 
on  the  back  of  which  the  deputy  returning  officer 
shall  have  previously  put  his  initials.  But,  says  the 
respondent,  section  55  of  the  act  (as  amended)  enacts  that 
the  deputy  returning  officer  shall  reject  only  the  ballots 
which  have  not  been  supplied  by  him,  so  that  if  he  is 
otherwise  satisfied  that  the  ballot  isjone  he  supplied, 
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he  must  count  it,  even  if  not  initialled  by  him.    But      ^^^ 
this   is  not  so:    the  respondent   reads   this   section    Jsnums 
65  without  reference  to  the  other  parts  of  the  act.  ^riotn. 

It   is   quite    clear,    as   said   Lord    Ormidale,    in   the      

Wigtown  case  (1),  that  the  statute  does  not  contemplate'  j.  ' 
that  there  should  be  an  investigation  by  the  deputy 
returning  officer,  when  counting  the  votes  at  the  close 
of  the  poll.  He  has  to  count  only  the  ballots  that  he 
has  supplied.  But  how  is  he  to  ascertain  whether  such 
and  such  a  ballot  has  been  supplied  by  him  ?  Only, 
and  clearly  so,  it  seems  to  me,  by  his  initials  on  the 
back  of  such  ballot.  If  his  initials  are  not  there,  he  is 
to  treat  the  ballot  as  not  supplied  by  him.  Section  45  of 
the  act,  as  amended  makes  this  clear.  The  voter  "  shall 
fill  up  such  ballot  paper  so  that  the  initials  on  the  back 
can  be  seen  without  opening  it,  and  hand  it  to  the 
deputy  returning  officer,  who  shall,  without  imfolding 
it,  ascertain  by  examining  his  initials  and  the  number 
upon  the  counterfoil,  that  it  is  the  same  that  he  furn- 
ished to  the  elector."  Here,  it  is  plain,  there  is  a  special 
order,  an  imperative  order,  to  this  officer  not  to  receive 
the  ballot  paper,  except  after  having  ascertained  that  it 
bears  his  initials.  Yet,  says  the  court  below,  it  is  not 
necessary  that  this  ballot  paper  should  be  so  initialled. 

According  to  the  statute,  the  deputy  returning  officer 
is  prohibited  from  receiving  as  a  vote,  any  ballot  not 
initialled.  If  one  is  offered  to  him,  he  is  obliged  to 
refuse  it^-if  he  admits  it,  he  disobeys  the  law,  and  there 
is  no  legal  vote  received.  The  ballot  not  initialled  is 
not  the  ballot  which,  according  to  the  principles  of 
the  act,  can  be  counted  as  a  vote.  It  is  a  nullity — a 
blank  paper. 

Section  55,  it  is  argued,  does  not  authorize  the  deputy 
returning  officer  to  reject  ballots  not  initialled  by  him. 
This  contention  is,  it  seems  to  me,  opposed  to  the  very 

(1)  2  O'M.  &  H.  215. 
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I^  langmage  of  that  section.  It  enacts,  in  express  words, 
JuKjas  that  the  depnty  retaming  officer  shall  reject  all  ballot 
Bkukev.  P&P^ra  which  have  not  been  supplied  by  him. 

—^  Now,  section  43  orders  him  not  to  supply  the  voters 

J.  with  any  but  initialed  ballots.  And  section  4i  com- 
mands  him,  when  the  voter  returns  the  ballot  to  him, 
to  ascertain  first  that  it  is  initialled,  and  then,  and  then 
only,  to  put  the  ballot  in  the  box.  Now,  when  in  section 
55  the  legislature  orders  him  to  reject  all  ballots  not  sup- 
plied by  him,  does  this  not  mean  that  all  not  initialled 
ballots  are  to  be  rejected*  and  that  the  initiaUed  ones  only 
are  to  be  counted  ?  The  statute  can  mean  nothing  else, 
since,  in  the  box,  under  the  statute  itself,  the  initialled 
ballots  only  are  those  tbyit  the  deputy  returning  officer 
can  have  supplied.  All  those  that  are  not  initialled  ho 
has  not  supplied  under  the  terms  of  the  act.  There  can 
be,  under  the  act,  no  ballot  in  that  box  not  supplied  by 
him  other  than  those  not  initialled  by  him.  lu  other 
words,the  statute  contemplates  that  all  the  ballots  in  the 
box  that  have  been  supplied  by  the  deputy  returning 
officer  shall  bear  his  initials.  And  so,  when  it  orders 
the  deputy  returning  officer  to  reject  all  ballots  not 
supplied  by  him,  it  orders  him  expressly  to  reject  all 
ballots  not  initialled  by  him. 

Then,  on  a  re-count,  the  judge  has  also  to  reject  all 
ballots  which  have  not  been  supplied  by  the  deputy 
returning  officer  (41  Vic,  ch.  6,  sec.  11,  sub-sec.  4.)  Now, 
how  can  he  ascertain  which  have  been  and  which  have 
not  been  so  supplied,  otherwise  than  by  the  initials  on 
the  back  ?  The  deputy  returning  officer  is  not  before 
him,  and  he  does  not  receive  any  evidence.  Is  he  not 
obliged,  then,  to  reject  all  non-initialled  ballots  ?  Is  he 
not  bound  to  treat  all  non-initialled  ballots  as  not  hav- 
ing been  supplied  by  the  deputy  returning  officer  ? 
The  case  of  Woodward  v.  Sarsons  (1),  relied  on  by  the 

(I)  I.  R.  IOC.  P  W?. 
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refipondent,  is,  as  I  read  the  report,  entirely  adverse  to  his      ^^^ 
contentions.  The  respondent  cannot  rely  npon  that  part    Jbnkins 
of  the  remarks  of  Lord  Coleridge  upon  the  question  of  bbe^'^^j, 

the  avoidance  of  an  election.    We   are  here  on  the      

question  of  scrutiny  simply.  Then  Lord  C^t>/m6/g"c  bases        j.       ' 

his  judgment  mainly  on  the  ground  that  the  Imperial      

Act,  as  to  the  rules  under  consideration  in  that  case, 
was  purely  directory.  I  have  already  said  that  the 
rule  as  to  the  initialling  of  the  ballots,  in  our  act,  is 
imperative.  Many  of  the  rules,  which  in  the  Imperial 
Act  are  contained  in  the  schedules  to  the  act  and  in  a 
directory  form,  are  with  us  inserted  in  the  body  of  the 
statute,  in  the  imperative  form.  For  instance,  how  the 
ballot  shall  be  marked,  in  the  Imperial  Act,  is,  as  re- 
marked by  Lord  Coleridge^  in  the  directory  part  of  the 
act.  "With  us  it  is  in  the  body  of  the  act,  in  imperative 
terms.  Now  Lord  Coleridge  lays  down  the  rule  that 
"an  absolute  enactment  must  be  obeyed  or  fulfilled 
exactly,  but  it  is  sufficient  if  a  directory  enactment  be 
obeyed  or  fulfilled  substantially."  To  illustrate  the 
principle  he  so  lays  down  in  relation  to  this  act,  Lord 
Coleridge  adds  that  as  the  second  section  of  the  Imperial 
Act  enacts  that  **  the  voter  having  secretly  marked  his 
vote  on  the  paper,"  there  is,  in  the  act,  an  absolute 
enactment  that  the  voter  shall  mark  his  paper  secretly 
so  that  this  enactment  as  to  secrecy  must  be  obeyed 
exactly.  Now,  how  can  the  respondent  invoke  that 
case  in  his  favor  ?  Is  it  not  clear  that  Lord  Coleridge's 
decision  is  directly  in  the  sense  that  what  the  statute 
has  ordered  must  be  followed  exactly,  whilst  what  the 
statute  has  merely  directed  is  sufficiently  obeyed,  if 
obeyed  substantially  ? 

Is  it  not  imperatively  ordered,  in  our  statute,  that  the 
ballot  shall  be  initialled  by  the  deputy  returning  officer. 
And,  I  may  add,  sec.  80  of  our  act  forms  also  part  of  the 
Imperial  Aci,  and  in  fact  has  been  taken  from  it.    Yet, 
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^^^^  Lord  Coleridge  did  not  seem  to  think,  as  the  court 
J8NKIN8  appealed  from  here  seems  to  have  done,  that  this  enact- 
BsBCKBif.  i^^i^t  left  to  the  courts  the  arbitrary  power  to  declare 

— —  the  act  not  applicable  to  all  elections.  But  says  the 
J.  '  respondent,  it  would  be  very  hard  to  deprive  a  voter 
of  his  vote  for  the  neglect  of  a  public  officer.  To  this, 
I  will  quote  Lord  Ormidale's  answer  to  a  similar  objec- 
tion in  the  Wigion  case.  "  No  doubt,"  he  says,  "  this 
is  a  hardship  upon  the  voter  in  one  sense,  but  in  the 
'  directions  as  to  voting '  which  was  put  up  in  con- 
spicuous places  at  the  polling  booths,  reference  is  made 
to  the  official  mark,  and  the  voter  has  a  particular  duty 
to  perform  in  reference  to  it ;  that  is  to  say,  he  must 
fold  up  the  ballot  paper  so  as  to  show  the  official  mark 
on  the  back.  Therefore  his  attention  is  directed  to  that 
matter,  and  it  is  his  own  fault  if  he  does  not  see  that 
the  mark  is  on  his  voting  paper." 

This  language  is  entirely  applicable  here.  With  us 
the  deputy  returning  officer,  not  the  voter  as  in  Eng  - 
landy  puts  the  ballot  in  the  box.  Kiee  Pickeru^  v. 
James  (1) ;  but  here,  as  in  England^  the  directions  for 
the  guidance  of  the  electors  are  posted  up  in  the  poll, 
sec.  28,  Act  of  1879.  And  these  directions  tell  the  voter 
that  the  initials  of  the  deputy  returning  officer  must 
be  on  the  back  of  the  ballot,  as  they  in  England  inform 
him  that  the  official  mark  must  be  on  it.  The  difference 
between  the  Imperial  statute  and  ours  being"  that,  in 
the  Imperial  statute,  this  enactment,  as  to  the  voter 
being  obliged  to  see  that  the  ballot  paper  is  duly 
marked  or  initialled  is  in  what  Lord  Coleridge  calls  the 
directory  part  of  the  statute,  whilst,  with  us,  the  similar 
enactment  is,  in  imperative  terms,  in  the  body  of  the 
act  itself. 

I  may  remark  that  besides  the  deputy  returning 
officer,  whose  duty  it  is  to  initial  the   ballots,    besides, 

L.  R.  8  C.  P.  489. 
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the  voter  who  has  a  right  to  ask  a  legal  ballot,  and      1883 
consequently  to  insist  that  one  duly  initialled  be  given    Jbnkins 
to  him,  there  are  in  the  polls  the  candidates  or  their  bbbokbn. 
agents,  who  also  have  a  right  to  insist  that  the  for-      -- — 
malities  required  be  fulfilled,  and,  if  need  be,  to  call        j.      ' 
the  deputy  returning  officer's  attention  to  the  necessity 
of  his  initials  being  on  the  back  of  the  ballot  paper. 
This  demonstrates  that,  after  all,  the  deputy  returning 
officer,  who  would  be  disposed  to  wilfully  neglect  to 
initial  the  ballot  papers,  would  not  find  it  so  very  easy 
to  do  so. 

I  am  of  opinion  to  allow  this  appeal.  Upon  the 
scrutiny  the  non-inilialled  ballots  being  rejected,  this 
would  give  Jenkins  a  majority  of  two  votes.  I  would 
therefor  dismiss  the  petition  complaining  of  his  election 
and  return. 

Upon  the  other  part  of  the  case,  I  would  find  it  diffi- 
cult to  say  that  Jenkins  who  has  been  duly  elected  was 
obliged  to  fyle  a  petition.  How  could  he  when  elected, 
complain  of  the  return  ?  How  could  he  be  expected  to 
attack  the  very  return  which  declares  him  elected, 
before  that  return  was  at  all  questioned  ?  How  could 
he  be  expected  to  take  the  anomalous  position  of  a 
member  of  Parliament  asking  a  Court  of  Justice  to 
annul  the  election  under  which  he  is  such  member, 
before  his  said  election  was  at  all  impugned  ?  Courts 
of  justice  are  to  redress  wrongs,  but  Jenkins  had  no 
wrong  to  complain  of,  to  ask  redress  from,  when  the 
returning  officer  returned  him  as  the  member  duly 
elected  For  my  part,  I  have  never  heard  yet  of  the 
case  of  a  member  depositing  $1,000  and  fyling  a 
petition  for  the  purpose  of  complaining  of  his  own 
return.  Jenkins'  position  here  seems  warranted  by 
sections  7  and  66  of  the  statute  (1). 

(1)  Way  good  vs,  James,  L.  R.  7  C.  P.  361. 
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1883  GWYNNE,  J.  :— 

Jehkiws  It  jg  jjqJ^  Jjj  juy  opinion,  open  to  the  sitting  member 
Brbokbh.  to  raise  under  the  66  sec.  of  the  Dominion  Controverted 
Elections  Act,  the  objection  having  relation  to  the  ballot 
papers  having  run  short  at  some  of  the  polling  places,  in- 
sufficiency of  accommodation,  &c.  Objections  of  that 
kind,  if  they  should  prevail  at  all,  should  prevail  wholly 
independently  of  a  scrutiny.  If  the  defect  in  the  supply 
of  ballot  papers  was  so  small  as  to  leave  no  doubt  that  the 
vast  majority  of  the  electors  had  exercised  their  franchise, 
the  objection  should  not,  I  think,  be  open  as  between  two 
of  several  candidates,  the  votes  given  for  whom  were  so 
even  that  the  want  of  two  or  three  ballot  papers  might 
have  turned  the  scale  in  favor  of  the  one  over  the  other, 
and  that  therefore  as  to  them  the  election  should  be  avoid- 
ed while  it  remained  unaffected  as  to  the  other  candidates 
elected.  I  think  that  the  want  of  a  sufficient  supply  of 
ballot  papers  in  order  to  constitute  a  good  ground  for 
avoiding  an  election,  should  be  such  a  defect  in  the 
supply  as  to  justify  the  avoiding  it  altogether,  and  that 
therefore  the  objection  is  one  which  should  be  raised 
upon  a  petition  expressly  relying  upon  it,  and  to  which 
all  the  candidates  elected  should  be  made  respondents. 
Upon  the  point  as  to  the  allowance  or  rejection  of  the 
uninitialled  ballots,  I  cannot  so  construe  the  act  as  to 
give  to  an  act  passed  for  the  purpose  of  securing  to  the 
electors  perfect  freedom  from  all  influence  in  the  exer- 
cise of  their  elective  franchise,  the  effect  of  disfranchis- 
ing 6Y5  electors,  not  for  any  default  of  theirs,  but  for  a 
mistake  of  the  deputy  returning  officers  in  the  use  of  a 
form  prescribed  by  the  act,  which  mistake,  as  api)ears 
by  the  evidence,  did  not  occur  with  any  fraudulent 
intent,  but  arose  from  a  mere  misapprehension  (bond 
fide  entertained)  as  to  the  manner  in  which  they  should 
perform  the  act  which  the  statute  directed  them  to  per- 
form, and  had  not  the  effect  of,  in  any  manner,  interfer- 
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ing  with  that  secrecy  which  constitutes  the  essential      ^883 
principle  of  vote  by  ballot,  and  which  cast  no  doubt    Jenkins 
upon  the  authenticity  of  the  ballots  when  put  by  the  3bbokbjj 
oflBicer  into  the  ballot  box,  and  when  there  was  no  sug-   ^  — - 
gestion  or  shadow  of  suspicion  that  it  had  been  tarn-  ' 

pered  with. 

The  act  does  not,  in  express  terms,  require  me  to  give 
it  a  construction  which  would  have  the  effect  of  avoid- 
ing all  those  uninitialled  ballot  papers,  and  in  the  ab- 
sence of  all  suspicion  of  any  fraud  having  been  com- 
mitted or  attempted,  and,  indeed,  in  the  particular  case, 
of  any  suggestion  of  the  possibility  of  any  fraud  having 
been  committed,  I  do  not  think  I  am  justified  in  putting 
on  the  statute  such  a  construction  by  implication.  The 
statute,  no  doubt,  directs  the  deputy  returning  officer  to 
put  his  initials  upon  the  back  of  the  ballot  paper — for 
what  purpose  this  is  directed  to  be  done  the  statute  does 
not  say.  It  does  not  in  terms  declare  that  the  effect 
of  the  deputy  returning  officer  neglecting  to  put  his 
initials  as  directed,  shall  cause  the  vote  of  the  innocent 
elector  to  be  rejected.  If  the  statute  had  intended  such 
to  be  the  result,  in  the  absence  of  all  fraud  or  suspicion 
of  fraud  having  been  attempted  or  contemplated,  it 
would  have,  as  I  think,  and  should  have,  said  so  in 
express  terms,  and  not  having  said  so,  I  cannot  think 
that  we  should  supply  the  omission  by  implica- 
tion The  65th  section  of  the  dominion  statute 
of  18*74,  as  amended  by  41st  Ftc,  ch.  6,  although 
apparently  taken  from  the  Imperial  act  85th  and  86th 
Vic.^  ch.  88,  makes  a  provision  as  to  the  counting  and 
rejection  of  ballots  markedly  different,  as  it  appears  to 
me,  and  as  I  must  hold  intentionally  so,  from  the 
English  act.  By  the  2nd  sec.  of  ihe  latter  it  is  enacted 
that  each  ballot  paper  shall  have  a  number  printed  on 
the  back,  and  shall  have  attached  a  counterfoil  with  the 
same  number  printed  on  the  face.    At  the  time  of  vot- 
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1883  ing  the  ballot  ])aper  shall  be  marked  on  both  sides  with 
jtfNKixs  an  official  mark  and  d  livered  to  the  voter  within  the 
Tj  ^'   «    polling  station,  and  the  number  of  such  voter  on  the  reg- 

JDKHUK.KR* 

—  ister  oi'  voters  shall  be  marked  on  the  counterfoil,andthe 
Wynne,  .  ^^^^^  having  secretly  marked  his  vote  on  the  paper  and 
folded  it  up  so  as  to  conceal  his  vote  shall  place  it  in  a 
closed  box  in  the  presence  of  the  officer  presiding  at  the 
polling  station,  after  having  shewn  to  him  the  official 
mark  at  the  back,  and  any  ballot  which  has  not  on  its 
back  the  official  niark^  or  on  which  votes  are  given  to 
more  candidates  than  the  voter  is  entitled  to  vote 
for,  or  on  which  anything  except  the  said  number  on 
the  back  is  written  or  marked  by  which  the  voter  can 
be  identified,  shall  be  void  and  not  counted. 

Now,  although  by  the  48rd  section  of  the  Dominion 
statute  the  deputy  returning  officer  is  directed  to  give 
to  each  voter  coming  up  to  vote  a  ballot  paper  with 
his  initials  on  the  back  of  it,  so  placed  that  when  the 
ballot  is  folded  they  can  be  seen  without  opening  it, 
yet  by  the  45th  section  it  is  the  deputy  returning 
officer  who,  upon  being  satisfied  that  the  ballot  paper 
brought  up  by  the  voter  after  having  inserted  his  vote 
in  it  is  the  one  which  he  had  supplied  to  the  voter,  puts 
it  into  the  ballot  box  in  the  presence  of  the  elector  and 
not  as  in  the  English  act  the  elector  in  the  presence  of 
the  officer,  and  when  we  look  to  the  55th  section  which 
regulates  the  counting  and  rejection  of  ballots  when 
the  ballot  box  shall  be  opened  by  the  deputy  returning 
officer  in  the  presence  of  the  poll  clerk,  the  candidates 
or  their  agents,  and  of  at  least  three  electors,  we  find 
the  direction  to  the  deputy  returning  officer  in  count- 
ing  no/  to  be,  as  in  the  English  act,  to  reject  all  balloft 
papers  not  having  on  their  back  the  initials  of  the 
deputy  returning  officer,  but  to  r^eet  all  ballot  papers 
which  have  noi  been  supplied  by  the  deputy  returning 
officer,  all  those  by  which  votes  have  been  giveA  ior 
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more  candidates  than  are  to  be  elected,  and  all  those      ^^^^ 
upon  which  there  is  any  writing  or  mark  by  which    Jenkins 
the  voter  can  be  identified.    All  others  are  to  be  counted,  B^g^g^ 

for  the  section  proceeds  to  provide  that :  "  All  others      

being  counted^  and  a  list  kept  of  the  number  given  ' 

to  each  shall  be  put  into  separate  envelopes,  &c., 
&c."  Now,  what  the  deputy  returning  officers  in  the 
case  before  us  did  was  this :  they  placed  their  initials 
upon  the  counterfoil  in  the  honest  belief  that  in  so 
doing  they  were  complying  with  the  statute,  and  they 
gave  the  ballot  papers  with  the  counterfoils  attached 
so  initialled  to  the  voters.  Upon  receiving  them 
back  from  the  voters  so  folded  that  thev  could  see  theit 
initials  without  opening  the  ballots,  they  themselves 
detached  the  counterfoils  from  the  ballot  pax)er,  both  of 
which  up  to  that  time  were  one  paper,  and  thus,  being 
satisfied  beyond  doubt  that  the  ballot  papers  brought 
back  to  them  were  those  they  had  respectively  them- 
selves supplied  to  the  voter,  they  put  the  ballot 
I>ai>er6  containing  the  votes  into  the  ballot  boxes,  and 
upon  opening  them  at  the  close  of  the  polls  in  the  pre- 
sence of  the  candidates,  their  agents,  and  at  least  three 
electors,  finding  the  number  of  votes  in  the  respective 
boxes  to  correspond  precisely  with  the  number  of  ballot 
papers  by  them  respectively  supplied  to  the  voters,  they 
without  any  objection  whatever  being  made,  counted 
the  uninitialled  ballots  (unless  avoided  for  some  other 
reason),  as  good  votes,  being  perfectly  satisfied,  as  they 
swear  they  were  then  and  still  are,  that  the  ballot  papers 
which  they  had  respectively  so  put  into  the  boxes  were 
the  identical  ballot  papers  which  they  had  respectively 
supplied  to  the  voters.  The  deputy  returning  officers 
were  therefore  under  these  circumstances  justified  by 
the  literal  terms  of  the  statute  in  counting  those  ballots, 
notwithstanding  that  they  had  made  a  mistake  as  to 
the  place  where  their  initials  should  have  been  placed. 
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1883  The  power  of  Iho  county  judge  upon  recounting  is 

Jenkinj   prescribed  by  section  14  of  41st  Vic,  ch.  6,  ai_d  he  is 
Bbbokxit    ordered  to  recount  according  to  the  rule  above  given  in 

section  65  of  the  Act  of  1874,  as  amended  by  41  Vic,  ch. 

Wynne,  .  g^  ^  governing  the  deputy  returning  officers  upon  their 
counting.  So  that  the  county  judge  cannot  reject  any 
ballot  papers  which  had  been  supplied  by  the  deputy 
returning  officers.  The  directions  to  him  are  not  to 
reject  all  ballot  papers  not  having  the  initials  of  the 
deputy  returning  officers  on  the  back.  Now  without 
evidence,  as  to  his  taking  which  no  provision  is  made, 
that  the  ballot  pai)er8  not  initialled  were  not 
supplied  by  the  deputy  returning  officers,  I  cannot  see 
how  he  could  be  justified  in  rejecting  ballots  which 
the  deputy  returning  officers,  being  well  satisfied  they 
had  supplied,  had  counted,  unless  there  should  be  some 
appearance  of  fraud,  as  for  example  the  number  of  bal- 
lots in  a  box  exceeding  the  number  appearing  by  the 
poll  book  to  have  been  supplied  by  the  officer,  or  the 
like.  Upon  the  evidence  given  before  the  learned  Chief 
Justice  upon  the  i)etition  in  this  case,  and  in  the 
absence  of  all  suggestion  or  suspicion  of  fraud,  or  that 
any  thing  occurred  which  had  interfered  with  the  elec- 
tion being  conducted  according  to  the  principles  of  the 
act,  that  is,  as  I  understand  it,  being  conducted  with 
that  perfect  secrecy  which  constitutes  the  principle  of 
vote  by  ballot,  I  think  the  learned  Chief  Justice  was 
right  in  counting  those  uninitialled  ballots,  and  that 
therefore  his  judgment  should  be  affirmed  and  the 
result  reported  to  the  House  of  Commons. 

Appeal  dismissed  with  costs. 
Sellicitors  for  api>ellant :  McLean  Sf  Martin. 
Solicitor  for  respondent :  F.  Peters. 


TCHI.TIL]  S0PBB1CB  (X)OBI  OP  GAKADiu  28» 


PETER  BOSS Appillint;     JJ^ 

*Ook27,28. 
1882 

JAMES  HIJNT£B. Bjsspommsr.  •^u^  2a. 

ox  APPEAL  FROM  THE  SUPREHK  OOTJBT  OP  NOVA 

SCOTIA. 

lVe»pat9-^JUgi9iraHim^NoHee.-^Be9.  SUtiM,  N.  8.,  4  StrieSf  c  79, 

ues.  9  dt  19. 

i?.  (the  appeOaiit)  lvioii|^  an  action  agaiiut  JBL  (the  rmpondeai)  for 
hftTing  erected  a  brick  wall  OTer  andnpoQ  the  upper  pari  of  the 
■oath  wmQ  or  eomioe  of  appellant's  store^  pleroed  holee,  kc  M. 
pleaded,  infer  miia,  apecial  leaye  and  lioenaO)  and  that  he 
had  done  so  for  a  Talnable  consideration  paid  by  him,  and  an 
eqvdtable  n^joinder  alleging  that  plaintiff  and  those  throiigh 
wlmn  he  claimed  had  notice  of  the  defendant's  title  to  this 
easement  at  the  time  they  obtained  l^eir  conyeyances.  In  1859 
one  C,f  who  then  owned  B'a  property,  granted  by  deed  to  IT. 
the  priTilege  of  piercing  the  south  wall,  carrying  his  stoyepipe 
mto  the  flueS|  and  erecting  a  wall  aboye  the  south  wall  of  the 
building  to  form  at  that  height  the  north  wall  of  respondentia 
building,  which  was  higher  than  B*s.  B.  purchased  in  1872  the 
property  from  the  Bank  of  Nona  Scotia,  who  got  it  from  one 
F.J  to  whom  C.  had  conyeyed  it— all  these  conyeyanoes  being 
lor  yaluaible  eouaidexation.  The  deed  from  O,  to  H,  was  not 
recoxded  until  1871,  and  B*s  solicitor,  in  searching  the  titie,  did 
not  search  under  Cs  name  after  the  registry  of  the  deed  by 
which  the  titie  passed  out  of  C.  in  1862,  and  did  not  therefore 
obserre  the  deed  creating  the  easement  in  &yor  of  plaintiff. 
Then  was  eyidenee,  when  attention  was  called  to  it,  that 
respondent  had  no  separate  wall,  and  the  northern  wall  aboye 
appellant's  building  could  be  seen. 
Seldf  That  the  continuance  of  illegal  burdens  on  B^i  property  since 
the  fee  had  been  acquired  by  him,  were,  in  law,  fresh  and  distinct 
trespasfee  i^ainst  him,  for  which  he  was  entitled  to  recoyer 
I,  udIms  he  was  bound  by  the  license  or  grant  of  (7. 


*  Pbisint.— Sir  William  J.  Bitohie,  CJ.,  and  Strong,  Fouruieri 

Heniy  and  Gwynne,  JJ. 
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1881       2.  That  the  deed  oreating  the  easement  was  an  instrument  reqnir- 

"^^  ing  registration  under  the  provisions  of  the  Nova  Sootia  Begis- 

9,  try  Act,  4  series,  Bev.  Stats.  N,  S,,  oh.  79,  sees.  9  &  19,  and  was 

HnnPBB.  defeated  by  the  prior  registration  of  the  subsequent  purchaser's 

**"""  conyeyanoe  for  yaluable  consideration,  and  therefore  from  the 

date  of  the  registration  of  the  conyeyanoe  firom  N,  to  J*.,  that 

the  deed  of  grant  to  H.  became  yoid  at  law  against  F.  and  all 

those  claiming  title  through  him. 

3.  That  to  defeat  a  registered  deed  there  must  be  actual  notice  or 

fraud,  and  there  was  no  actual  -  notice  given  to  jR.  in  this  case, 

such  as  to  disentitle  him  to  insist  in  equity  on  his  legal  priority 

acquired  under  the  statute. 

Per  Oioynnef  J.,  dissenting :  That  upon  the  pleadings  as  they  stood 

on  the  record,  the  question  of  the  Registry  Act  did  not  arise,  and 

that  as  the  incumbrance  complained  of  had  been  legally  created 

in  1859,  its  mere  continuance  did  not  constitute  a  trespass,  and 

that  the  action  as  framed  should  not  be  sustained. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
Nova  Scotia,  making  absolute  a  rule  to  set  aside  verdict 
for  the  api)ellant,  and  to  enter  a  verdict  and  judgment 
thereon  for  the  respondent.  The  facts  and  proceedings 
are  folly  stated  in  the  judgments  hereinafter  given. 

Mr.  Thompson,  Q.O.,  for  appellant :  The  question  in 
this  case  chiefly  turns  upon  the  Nova  Scotia  Registry 
Act,  Bev.  Stats.  N.S.  (4th  series),  ch.  ^79. 

If  the  agreement  from  Caldwell  to  defendant  is  to  be 
considered  as  a  grant,  or  as  a  conveyance  of  the  land 
or  of  any  part  of  CaldwelVs  estate  therein,  I  contend  it 
comes  under  the  operation  of  the  Begistry  Act,  and  the 
conveyances  from  Caldwell  to  Nash,  from  Nash  to  For* 
man,  and  from  Forman  to  the  bank,  took  priority  of  it. 
In  that  case,  Caldwell  had  no  interest  in  the  land  at  the 
time  of  recording  the  agreement,  which  could  be  bound 
by  the  agreement.  The  bank  having  taken  a  title  free 
from  any  such  encumbrance,  conveyed  to  the  plaintiff 
a  title  equally  free.    Wash,  on  Heal  Prop.  (1) ;   Wade  on 

(1)  Pp.  285-292i 


Vol.  Vll.]   SlJPRBltB  OOUBT  OS'  CANADA.  i9l 

Notice  (1) ;  James  Bates  y.  Amos  Noreross  (2) ;  John  ^^^ 
homes  T.  Brewer  (8) ;  Trvll  y.  Bigelow  (4) ;  Rawle  on  Boas 
Coy.  for  Title  (6).  a^J;^ 

The  only  other  defence  left  to  the  respondent  is,  that  — 
appellant  had  constructiye  notice,  yiz. : — that  the  en- 
croachment was  BO  obyious  that  the  plaintiff  was 
bound  to  take  notice  of  it.  In  the  first  place,  I  contend 
that  the  purchaser  was  not  put  on  enquiry.  The 
height  of  the  buildings  was  such  that  the  oyerlapping 
of  the  wall  would  not  attract  notice,  but  would  only 
be  observed  by  a  person  whose  attention  was  called  to 
it. 

There  is  no  eyidence  in  the  case  that  the  chimneys 
of  the  Victoria  block  or  the  want  of  chimneys  in  the 
defendant's  building  was  yisible.  Such  may  haye  been 
only  yisible  from  the  roo£Ei  of  the  buildings,  and  in 
respect  of  this  matter,  at  least  the  plaintiff  had  a  right 
to  damages  and  an  injunction.  On  this  point  I  will 
cite  Allen  y.  Beckham  (6).  It  is  only  in  equity  that 
notice  is  a  defence ;  and  a  purchaser  without  notice  is 
protected  in  equity.  8ugd.  on  Yend.  &  Fur.  (7) ;  Doe 
dem.  Robinson  Y.  Allsop  (8) ;  Doedem.  Nunny.  Lufkin{9). 

The  facts  being  found  for  the  plaintiff,  the  plaintiff 
was  and  is  entitled  to  judgment. 

The  other  two  points  on  which  I  rely,  as  stated  in 
my  &ctum,  are  Ist^that  the  plaintiff  had  no  actual 
notice  of  the  agreement  or  of  the  burden  on  the  pro- 
perty. The  registry  of  the  agreement,  out  of  its  regu- 
lar course,  and  at  a  period  when  the  title  to  the  pro- 
perty would  not  be  searched  for  conveyances  to  or  from 
CaldweUf  was  not  actual  or  constructive  notice.    It  was, 

(1)  Pp.  6M2, 92.  (5)  Pp.  428,  435, 

(2)  14  Pick.  226.  (6)  11  Ch.  D.  790. 
(S)  2  Piok.  184.  (7)  707,  723,  8ih  Ed. 
(4)  16  Mms.  406.  (8)  5  B.  A  Aid.  142. 

(9)  4  SmI  221. 
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1^1     in  &ct,  a  nullity.    Hine  ▼.  Dodd  (1) ;   Underwood  y. 

Bon     IrOfif  CotfrtoiiPii  (2). 

2nd.  If  the  agreement  is  to  be  considered  a  license,  it 
is  seyooaUei  and  was  sufficiently  revoked.  Oale  en 
Easements,  20. 

Mr.  Rigbyt  Q.  0.,  for  respondent :  My  first  point  is 
that  under  the  pleadings,  the  plaintiff  cannot  take 
Advantage  of  the  Begistry  Act,  as  it  was  not  set  up  in 
any  of  the  replications.  But  if  this  Court  holds  that 
the  pleadings  are  suffiident,  then  I  contend  that  this 
document  does  not  come  within  the  19  sect,  of  Gh.  79, 
Bey.  Stat.,  i\r.S.,  4  series.  No  instruments  are  required 
to  be  sMigiatered  isxeept  deeds,  mor^ages,  judgments, 
«ttachmenta,  ieaaes  anil  gzsnts.  Under  19th  section 
deeds  not  registered  shaU  he  void  against  a  subsequent 
purchaser,  who  shall  fiist  register  his  deed.  In  this 
case  defendant  had  fixat  registered  th^  agreement ; 
And  it  waa,  aad  for  some  time  had  been,  on  rogisti^, 
pi0yio(i0  to  the  purchase  by  plaintiff  of  his  pro- 
perty. 

My  next  point  is :  plaintiff  had  notice,  both  expzaes 
and  oonatruotiye,  of  defendant's  easement  in  his  said 
walL  Express,  by  the  said  agreement  between  plain- 
tiff and  defendant  registered  for  nearly  two  yec^s  before 
Ms  purahase  of  his  said  property  and  also  by  its  being 
'patosit  to  every  one  who  looked  at  the  two  propertiM ; 
*o<mstructiye,  by  the  fact  that  the  only  wall  batwmn 
the  two  buildings  was  one  of  a  brick  and  a-half 
thick,  by  which  as  seen  it  appeared  as  a  wall  -^mioon 
io  both  parties,  and  as  was  also  apparent  by  defendant'a 
ahop  window.  Wolseley  v.  Dematros  (8)  ;  Winter  v. 
BrockweU  (4) ;  McMechan  v.  Chriffin  (6) ;  Davis  v.  Sear 

(1 )  2  Atk.  276.  (3)  1  Bur.  474 

(2)  2  Sha  A  Lafieoy  64.  (4)  8  East  30g. 

(5)  3  Piok.  149. 
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(1) ;  Morland  r.  Cook  (2) ;  AUen  y.  Seekham  (8) ;  Dart     ^1 
V.  &  P.  (4).  B^ 

There  could  be  no  revocation  of  a  license  to  do  an   xx^Hl 
act  executed.      Winter  y.  Brockwell  (6) ;   Wallace  y. 
Harrison  (6)  ;  Duke  of  Devonshire  y.  Slgin  (7). 

This  was  a  license  under  a  sealed  instram^it. 
Craker  y.  Cooper  (8). 

This  was  a  license  to  an  easement  on  the  lands  of 
another :  Washburn  on  Easements  (9) ;  Moodp  t. 
SUggles  (10). 

Easements  are  not  inoumbraiices   Dart  Y.  &  P.  (11). 

Mr.  Thompson,  Q.  0.,  in  reply. 

SiTGHIS,  0.  J.  :— 

This  was  an  action  wherein  the  plaintiff  claimed  that 
he  was  lawfully  possessed  of  a  certain  messuage  and 
building  situate  on  H(dlis  street,  in  the  city  ot  Halifax  \ 
that  defendant  wrongfully  and  injuriously  erected  and 
kept  erected  a  building  on  Hollis  street  contiguous  and 
adjoining  to  the  messuage  and  building  of  plaintiff,  and 
used  and  continues  to  use  the  wall  of  plaintiff^s  build- 
ing for  defendant's  building,  and  pierced  hdes,  Ac,  A;c., 
and  wrongfully  and  injuriously  built  a  wall  amd  pro* 
jection  in  connection  therewith  oyer  and  upon  the  build* . 
ing  and  wall  of  plaintiff,  and  the  same  kept  and  con* 
tinned  for  a  long  period  of  time,  by  feas<m  whereof 
plaintiff's  building  was  ii^jured,  ftc. 

And  he  claims  two  thousand  dollars  damages. 

And  the  plaintiff  also  claims  a  writ  of  ii\junction  to 
restrain  the  defendant  from  the  continuance  smd  repeti- 
tion of  the  injuries  aboye  complained  of  in  each  and 

(1)  L.  R.  7  Eq.  427.  (7)  14  Beavan  630. 

(2)  L.  R.  6  Eq.  25.  (8)  P.  563. 

(3)  L.  R.  11  Ch.  790.  .  (9)  1  C.  M.  A  R.4185  3  B.  A  a 

(4)  P.  865.  238. 

(5)  8  East  308.  (10)  L.  T.  41  N.  8.  6  Sep.  79. 

(6)  4  H.  A  W.  538.  (11)  P.  1157, 
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1882      every  of  the  said  counts  Tesx>ectiyely,  and  from  the  corn- 
Boas     mittal  of  other  injuries  of  a  like  kind  relating  to  the 
Hu^  Bame  rights. 

The  defendant  pleaded  several  pleas,  but  the  seventh 

^^     '  and  eighth  are  the  only  ones  which  raise  the  questions 
in  controversy  in  this  case. 

The  seventh  plea  sets  out  that  one  Caldwell^  being 
owner  of  the  land  now  owned  by  plaintiff,  by  deed 
granted  to  defendant,  and  to  his  heirs  and  assigns, 
the  right  to  make  use  of  the  south  end  wall  of  the 
building  on  said  Caldwell's  land,  and  granted  the  de- 
fendant the  right  to  raise  a  new  wall  on  the  top  of 
the  south  end,  &c.,  by  virtue  of  which  deed  defendant, 
before  plaintiff*  became  owner  of  said  building  and 
while  Caldwell  continued  owner,  made,  use  of  wall  and 
raised  said  wall ;  and  the  said  plaintiff  became  the  owner 
of  said  building,  land,  close  and  messuage,  with  notice 
of  the  said  rights  and  easements  of  the  defendant  and 
subject  thereto,  and  the  defendant  has  ever  continued 
since  to  enjoy  and  possess  said  rights  and  easements, 
and  to  use  said  Victoria  block,  and  said  south  wall, 
chimney,  roof  and  cornice  in  accordance  with  the  terms 
of  said  deed  and  grant,  and  the  alleged  trespasses  were 
or  are  an  enjoyment  by  the  defendant  of  the  said  rights 
and  easements. 

''  8.  And  for  an  eighth  plea  to  said  declaration,  first 
suggesting  as  aforesaid,  and  for  a  defence  upon  equitable 
grounds,  the  defendant  says  that  long  before  the  plain- 
tiff* became  i>ossessed  of  or  entitled  to  the  reversion 
in  the  said  lands  and  premises,  in  the  said  declaration 
set  forth,  one  Samuel  Caldwell  was  the  owner  thereof, 
and  of  the  said  building  known  as  the  Victoria  block, 
then  and  ever  since  standing  thereon,  and  the  south 
wall  of  said  building  was  the  northern  boundary  of  a 
lot  of  land  belonging  to  the  defendant,  and  of  which 
he  then  was,  and  ever  since  has  been,  the  owner  in  fee. 
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That  the  defendant,  being  desirotiB  of  pulling  down  the      ^^^ 
building  then  upon  his  said  lot,  and  erecting  thereon      Boas 
a  new  and  more  valuable  building,  and   also  being  homtul 
desirous  of  using  the  south  end  wall  of  said  Victoria      TT^^  j 
block  as  the  north  end  wall  of  his  said  new  building,  ' 

as  lar  as  the  same  could  be  made  available  for  such 
purposes,  entered  into  an  agreement  under  seal  with 
the  said  Samuel  CaldweU^  on  or  about  the  twenty- 
second  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-nine,  which  agree- 
ment  is  in  the  words  following ;  that  is  to  say : — 

*'  Memorandum  of  agreement,  made  the  22nd  day  of 
August,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  fifty-nine,  between  Samuel  Caldwell^  of 
Halifax^  Esquire,  of  the  one  part,  and  James  Hunter^  of 
the  same  place,  gasfitter,  of  the  other  part.  Whereas, 
the  said  Jamet  ffunier^  lately  purchased  the  lot  of  land, 
dwelling  house  and  premises,  situate  in  Hollis  street, 
in  the  city  of  Halifax^  joining  the  south  end  of  the 
brick  building  called  Victoria  block,  lately  in  the 
occupation  and  possession  of  Henry  Pryor^  Esquire,  as 
an  office,  and  by  his  tenants  as  a  dwelling  house,  and 
the  said  James  Hunter,  being  about  to  pull  down  the 
said  dwelling  house,  and  to  erect  on  the  site  thereof  a 
brick  building,  with  an  iron  front,  and  four  stories 
high,  suitable  for  his  trade  and  business.  And  where- 
as, the  said  Samuel  Caldwell^  as  the  owner  of  the  said 
Victoria  block,  hath  consented  and  agreed  with  the  said 
Janes  Hunter,  for  the  consideration  hereinafter  men- 
tioned, to  permit  and  allow  the  said  James  Hunter,  his 
contractors,  builders,  and  workmen,  to  make  use  of  the 
south  end  or  wall  of  the  said  Victoria  building,  in  the 
erection  of  the  said  new  store,  so  as  to  save  to  the  said 
James  Hunter  the  exi>en8e  of  a  new  wall  or  end  to  his 
new  building  about  to  be  erected.  Now,  this  agree- 
pient  witnesseth  that  the  said  Samuel  CaldweU^  fpr 
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1882  himself,  his  hedn,  eiaeatoito,  snd  adadiiifltritofft,  dMh 
BoBB  hereby  corenant,  pTomiieii  and  agree  to  and  with  thd 
Hrvmi.  "^^  /ain«s  Hunter,  hiB  execaton,  administratorsv  and 
assigns,  in  manner  foUowing ;  that  is  to  say,  that  ha,  the 
'  said  Samuel  Caldwell,  for  and  in  consideration  of  the  sws 
of  seventy 4ye  ponnds  cvrrency,  to  him  in  hand  paid  \py 
the  said  James  Hunier,  h«mby  agrees  to  permit  and  aUovr 
the  said  James  HwUer,  his  oontnactors,  bnUders,  and 
workmen,  to  make  nse  of  the  south  end  or  wall  of  tiie 
briek  building  or  Victoria  block  in  eYery  inj  thUt 
may  be  requisite  and  necessary,  so  as  to  ssre  the 
said  James  Hunter  the  expense  of  a  new  north  ViJl 
to  his  own  building,  and  to  jaeroe  the  end  of  the 
said  wall  to  allow  the  ende  of  the  tianbeiB  and  joimbt 
of  the  new  building  to  be  insMed  thsnm,  and  16 
use  the  said  south  end  or  waU  of  the  Viet^trim  Uoofc 
in  all  respeels  to  the  depth  and  he^t  of  the  neW 
building  as  if  the  said  Jamep  Hnntm  had  btizlt  a  new 
north  wall  for  hie  own  building.  And  as  il  is  intended 
that  the  new  building  shall  be  higiber  tbam  the  Victartd 
Biock,  it  is  further  agreed  by  and  between  the  said 
jMvties  thiit  the  said  James  Burntet  and  his  eontraotova 
and  worbxien  may  raise  a  new  wall  en  the  top  of  the 
south  end  or  eomioe  of  the  said  Victe^ia  Block,  and 
oontinue  the  same'  upwavda,  to  the  fnll  h^ght  and 
depth  of  the  said  new  bmlding,  and  alse  to  cut  a  hole 
6t  holee  in  the  chimney  now  erected  for  stove  ptpes^and 
to  have  the  right  and  priviiege  of  using  the  same  at 
all  times  hereafter  for  that  purpose.  The  said  Jmnes^ 
Hunter  hereby  agrees  to  raise  the  said  chimney  as  h^b 
as  may  be  neceasary,  and  to  make  good  the  new  Wall 
on  the  top  of  the  present  finish  or  cornice  of  the  Victoria 
block,  and  round  the  chimney,  to  prevent  leakage,  and 
further,  that  in  the  erection  of  the  said  new  buildings 
as  little:  damage  as  possible  shall  be  done  to  the 
aetath  wAllitf  the  FMsrte  building,  and  that  all  hake 
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or  any  other  damage  shall  be  filled  np  and  made  good      ^^ 
by  the  said  James  Hunter.     In  witness  whereof,  the      Rosb 

said  parties  have  herennto  their  hands  and  seals  sub-  hubtw. 

scribed  and  set  the  day  and  year  first  above  written."        

Ritohie.OJ. 

"JAMISS  HUNTEH,  [L.S.]  '^^^^^ 

"  SAMUEL  CALDWELL,  [L.S.] 
'*  Signed,  sealed  and  delivered  | 
in  the  presence  of  ) 

Wm.  Robinson." 
''And  thereupon  the  said  James  Hunter^  having  paid  the 
sum  mentioned  in  said  agreement  as  the  consideration 
for  the  rights  and  easements  thereby  granted,  pulled 
down  the  building  then  standing  upon  his  said  lot,  and 
at  a  very  large  expense  erected  a  new  and  valuable 
building  thereon,  adjoining  said  Victoria  block,  and 
made  use  of  the^said  south  end  wall  of  Victoria  block, 
in  every  way  that  was  requisite  and  necessary  so  as  to 
save  the  defendant  the  expense  of  a  new  north  wall  to 
his  said  building,  and  did  pierce  the  end  of  the  said 
wall  to  allow  the  ends  of  the  timbers  and  joists  of  said 
BOW  building  to  be  inserted  therein,  and  the  same  were 
inserted  therein,  and  defendant  used  said  south  wall  of 
Victoria  block  in  all  respects  to  the  depth  and  height 
of  his  said  new  building,  as  if  the  defendant  had  built  a 
new  north  wall  for  his  building,  and  did  raise  a  new 
wall  on  the  top  of  the  south  cornice  of  the  said  Victoria 
block,  and  continued  the  same  upwards  to  the  full 
height  and  depth  of  defendant's  said  new  building,  and 
did  cut  holes  in  the  chimney  of  said  Victoria  block  for 
the  stove  pipes  of  and  from  said  building  of  defendant, 
and  did  insert  defendant's  stove  pipes  therein,  and  has 
ever  since  used  and  enjoyed  said  south  wall  of  said 
Victoria  block,  and  said  chimney  and  said  cornice,  for 
the  purpose  and  in  the  manner  aforesaid,  and  his  en- 
joyment and  use  thereof  has  been  visible,  public  and 
niot6jioua,  and  he  Was  in  the  enjoyment  thereof  when 
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1882      the  plaintiflF  became  the  owner  of,  or  entitled  to,  the  re- 
Boas     yenion  in  said  land  and  premises  and  said   Victoria 
Hcm'nB.  ^^^^^>  ^^^  ^®  same  was  known  to  the  plaintiff,  and  he 
— :—      had  notice  of  the  foregoing  facts  and  circnmstances 

1     'when  he  became  the  owner  thereof,  or  entitled  to  said 

reversion,  and  he  took  the  same  subject  to  said  ease- 
ments, and  said  right  enjoyed  by  defendant  as  afore- 
said, and  said  alleged  trespasses  were  the  said  use  and 
enjoyment  thereof  by  defendant." 

As  to  the  7th  plea,  plaintiff  replied,  no  such  deed  or 
grant ;  and  that ''  when  he  became  owner  of  said  build- 
ing, close  and  messuage,  he  had  no  notice  of  such  rights, 
easements  and  privileges,  and  did  not  become  such 
owner  subject  thereto  as  alleged ;  as  to  the  8th  plea, 
plaintiff,  by  his  9th  replication,  denies  each  and  every 
allegation  and  statement  contained  in  said  plea. 

*'  And  for  an  eleventh  replication  the  plaintiff,  as 
to  said  eighth  plea,  and  for  a  defence  upon  equitable 
grounds,  says  that  the  plaintiff,  when  he  became  the 
owner  of  said  land  and  premises,  and  said  Victoria  block, 
or  entitled  to  said  reversion  as  set  out  in  the  declara- 
tion, had  no  notice  or  knowledge  of  the  alleged  agree- 
ment or  the  said  alleged  fSeicts  and  circumstances  set 
out  in  said  plea,  and  did  not  take  the  said  land  and 
premises  and  said  Victoria  block,  or  said  reversion,  or 
any  of  them,  subject  to  said  alleged  easements  and 
rights  as  alleged  in  said  plea,  and  purchased  and  ac- 
quired and  became  owner  of  the  said  land  free  from 
any  of  the  alleged  easements  and  rights." 

It  may  be  as  well  to  mention  here,  that  on  the  argu- 
ment before  this  court,  a  question  was  raised  by  defend- 
ant's counsel  as  to  plaintiff's  right  to  refer  to  or  rely  on 
the  registry  acts  of  Nova  Scotia ;  when  both  parties 
desiring  to  get  an  adjudication  on  the  respective  rights 
of  the  parties  apart  from  technical  objections,  the 
objection,  that  the  registry  acts  had  not  been  pleadedi 
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was  withdrawn  by  Mr.  Righy^  and  it  was  mntually      ^^2 
agreed  between  the  counsel  that  it  if  was  necessary  that      Robb 
plaintiff  should  have  by  his  pleading  relied  on  the    htotbr. 
registry  acts,  they  were  to  be  considered  as  having  been    .  — 7- 
duly  pleaded,  and  on  this  understanding  and  agreement  ' 

the  argument  proceeded.  In  this  connection  it  may 
be  well  to  notice  the  statutory  enactments  in  Nova 
Scotia^  which  provide  by  R.  S.  N.  S.,  cap.  94,  sec.  26 : — 
*^  That  the  form  of  the  action  need  not  be  mentioned  in 
the  writ  or  other  proceedings." 

"  By  sec.  112 — ^That  after  writ  issued,  the  parties  may, 
by  leave  of  the  Court  or  a  judge,  state  any  question  for 
trial,  which  they  may  think  fit,  without  any  pleadings, 
&c." 

"  Sec.  114— Questions  of  law,  after  writ  issued,  may  be 
stated  for  the  opinion  of  the  court  without  pleading." 

*•  Sec.  116 — Every  declaration,  whether  in  the  body  of 
the  writ  or  annexed,  and  subsequent  pleadings  which 
shall  clearly  and  distinctly  state  all  such  matters  of  fact 
as  are  necessary  to  sustain  the  action,  defence,  or  reply, 
as  the  case  may  be,  shall  be  sufficient ;  and  it  shall  not 
be  necessary  that  such  matters  should  be  stated  in  any 
technical  or  formal  language  or  manner,  or  that  any 
technical  or  formal  statements  should  be  used." 

"Sec.  121,  on  demurrer — The  court  shall  proceed  and 
give  judgment  according  as  the  very  right  of  the 
cause  and  matter  in  law  shall  appear  unto  them,  with- 
out regarding  any  imperfection,  omission,  defect  in,  or 
lack  of  form;  and  no  judgment  shall  be  arrested, 
stayed,  or  reversed  for  any  such  imperfection,  omission, 
defect  in  or  lack  of  form." 

Sees.  162  and  168— Equitable  pleas  and  replication  to 
plea  on  equitable  grounds  allowed. 

Sec.  182 — ^Different  causes  of  action  of  whatever  kind, 
except  local  causes  arising  in  different  counties,  may 
be  joined  in^the  same|[suit. 
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1882         Sec.  191— All  defects  and  erroTS  may  be  amended  and 

Bosa     all  such  amendments  may  be  made  as  may  be  necessary 

H  NT       ^^^  ^^^  purpose  of  determining  in  the  existing  suit  the 

real  question  in  controversy  between  the  parties. 

^'  Sec.  53 -In  all  cases  of  breach  of  contract  or  other 

injury  where  the  party  injured  is  entitled  to  maintain, 
and  has  brought  an  action,  he  may  claim  a  writ  of  in- 
junction, and  may  also  in  the  same  action  include  a 
claim  for  damages  with  redress. 

No  question  arises  as  to  the  title  of  either  plaintiff  or 
defendant  in  their  respective  lots.  The  deed  from  CdUi'» 
well  to  Hunter y  conveying  right  to  use  wall,  is  dated  22nd 
August,  1359  ;  that  by  which  Caldwell  conveyed  pro- 
perty to  Nash,  15th  July,  1862,  registered  17th  July, 
1862.  Na$k  to  Forman,  15th  July,  1863,  registered  1st 
August,  1863.  Fomum  to  Baxik,  26th  July,  1870, 
registered  27th  July,  1870.  Oaldwell  to  Hunter^  regis- 
tered 20th  May,  1871.  Bank  to  plaintiff*  Ist  Novem 
1872. 

The  leading  facts  are  as  follows : — ^The  plaintiff*  ow 
the  store  to  the  north,  measuring  16  feet  ten  inches  on 
the  street  under  a  deed  of  1st  of  November,  1872,  from 
the  Bank  of  Nova  Hcotia,  who  derived  title  through  in- 
termediate conveyances  from  Samuel .  Caldwell^  whose 
deed  to  John  D.  Nash  btors  date  16th  July,  1868,  and 
makes  no  mention  of  any  incumbrance  on  the  property, 
nor  was  such  incumbrance  known  to  the  Bank  nor,  as 
far  as  appears,  to  Formam^  who  conveyed  to  them. 
Hunter  became  the  owner  of  the  site  on  which  his  store 
is  erected,  measuring  24  feet  4  inches,  by  deed  from 
Merkel,  dated  22nd  June,  1869,  when  CaldweU  was  the 
registered  owner  of  the  northern  store,  and  on  the  22nd 
of  August,  1859,  an  agreement  under  seal  was  made 
between  the  two,  whereby  CaldweU,  for  the  considera- 
tion of  the  sum  of  JC75,  granted  to  Hunter,  in  order  to 
save  him  the  expense  of  a  new  north  wall  to  his  own 
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Imilding,  the  privilege  of  piercing  the  end  of  his,  that      ^^^ 
is,  CaldweWs  wall,  allowing  the  ends  of  the  timbers      Boss 
and  joists  of  the  new  building  to  be  inserted  therein,    huntsr. 
and  using  the  south  wall  or  end  of  Oaldwelts  lot  in  all       -7- 
respects  to  the  depth  or  height  of  the  new  building,  as  ^ 

if  Hunter  had  built  a  new  north  wall  to  his  own  build- 
ing ;  and  Caldwell  further  agreed  that  Hunter  might 
raise  a  new  wall  on  the  top  of  CaldweWs  south  wall, 
and  might  cut  holes  in  the  chimney  then  erected  for 
stovepipes,  and  use  the  same  at  all  times  thereafter. 
This  agreement,  under  which  the  encioachments  now 
<Kmiplained  of  were  made,  was  not  recorded,  either  from 
neglect,  or  firom  a  notion  that  it  did  not  come  within  the 
Begistry  Acts,  until  the  80th  May,  1871,  which  was 
before  the  conveyance  to  the  plaintiff;  and  two  questions 
under  these  acts  have  arisen.  The  plaintiff,  before  com- 
pleting his  purchase,  had  the  title  searched  by  a  solici- 
tor of  giseat  experience,  who  traced  it  back  to  the  year 
1797,  and  in  so  tracing  it  looked  for  no  conveyance  or 
incumbrance  from  Caldwell  after  the  title  passed  out  of 
him,  which  was  on  the  16th  July,  1862,  by  deed  record- 
ed two  days  after,  in  Book  187,  the  agreement  being 
entered  in  Book  171. 

As  to  this  Begistry  the  Ohief  Justice  says  :-r."  It  was 
unknown  to  the  plaintiff  or  to  the  solicitor  he  em- 
ployed." 

In  the  court  below  the  case  was  decided  solely  on 
the  ground  that  there  was,  when  plaintiff  purchased, 
a  visible  state  of  things  existing  "  which  could  not 
legally  exist  without  being  subject  to  a  burthen  of  the 
extent  and  nature  of  which  the  law  implies  plaintiff  to 
have  had  notice,";  and  therefore  plaintiff  could  not 
disturb  defendant  in  his  enjoyment  of  the  easements  he 
had  acquired — in  other  words,  that  the  plaintiff  had 
constructive  notice  of  the  defendant's  incumbrances  or 
ohugesi  and  thaaafose  bMtgkk  the  property  subjeot  to 
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1882      them.    If  the  case  turned  on  thii  question,  I  think  the 


Bom     judgment  should  have  been  for  the  plaintiff.      The 
HuKTUL  ®^^i^<>^  or  incumbrance  was  not  such  an  one  as  could 

— -  be  seen  by  all  passers-by.  It  could  be  seen  but  from 
'  "oneside  of  the  street,  and  whether  readily  seen  from 
that  would  depend  much  on  the  relative  height  of  the 
building  and  the  width  of  the  street,  of  which  no 
evidence  is  given ;  aud  not  one  jierson  was  called  to 
prove  that  in  passing  the  street  he  had  noticed  the 
incumbrance.  Mr.  TA0i»;;5o»,  plaintiff's  solicitor,  though 
a  Q.O.  practising  law  in  Halifax^  and  who  constantly,  if 
not  daily,  passed  through  Hotlis  street,  one  of  the  lead- 
ing street  sof  Halifax,  clearly  had  never  observed  it,  nor 
had  the  plaintiff,  though  he  bought  the  property  in 
November,  1872,  until  he  had  a  conversation  with 
defendant  in  1876,  when  he  asked  for  an  extension  of 
a  privilege  he  said  he  already  enjoyed  by  a  paper  he 
had  from  Caldwell.  He  speaks  thus : — ''  I  said  this  is 
quite  new  to  me.  It  was  the  first  time  I  had  heard  of 
the  privilege  he  claimed — of  the  privilege  to  insert 
his  joists  in  my  wall.  I  had  never  heard  of  the  paper 
before  nor  of  the  privilege ;  "  and  plaintiff  swears  he 
never  knew  it  was  there. 

Austin,  the  surveyor,  who  prepared  a  plan  of  the 
building,  says,  on  cross-examination :  "  Looking  from 
the  west  side  of  HoUis  street  I  saw  the  projection 
marked  on  this  plan  (N).  Any  one  could  see  it ;  "  but 
he  does  not  say  he  -saw  it  till  he  was  called  on 
to  make  the  plan,  and  his  attention  called  to  it.  And 
I  think  the  fair  inference  from  his  evidence  is,  that  he 
saw  it  after  his  attention  was  then  called  to  it  for  the  first 
time,  and  when  he  necessarily  critically  examined 
the  building.  McKenzie  the  builder,  who  worked  at 
the  erection  of  defendant's  building  in  1860,  on  exami- 
nation, says :  "  Any  one  could  see  the  projection  from 
the  street."    No  doubt  any  one  could  see  it  from  the 
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west  side  of  the  street,  and  as  the  witness  assisted  in      ^^^ 
the  erection  of  the  encumbrance,  he  of  course  well      Boss 
knew  it  was  there.    But  Hendry  the  surveyor,  called   hcntbb. 
by  the  defendant,  and  who  prepared  plan  (N),  says :      —- 
"  A  wall  1 J  brick  wide  projects  over  plaintiff's.    It  is      ■■  1 
plainly  visible  to  any  person  looking  at  it,  so  also  the 
fact  of  defendant's  having  no  north  wall  by  examining 
the  windows."    But  this  witness  shews  the  force  of  the 
observation  I  have  made  in  respect  to  the  evidence  of 
Austin  and  McKenzie.     Cross-examined,  he  says  :  "  I 
did  not  notice  this  until  Mr.  Lynch  (defendant's  attorney) 
spoke  to  me.    Any  person  would  observe  all  this  if  his 
attention  were  called  to  it."    And  on  this  evidence, 
and  this  only,  defendant  rests  his  case  as  establishing 
constructive  notice  against  the  plaintiff.    Of  the  in- 
numerable number  of  i>er8ons  in  Halifax  who  must 
have  daily  passed  this  building  from  the  22nd  August, 
1869,  the  date  of  the  license,  until  the  1st  November, 
1872,  when  plaintiff  bought  from  bank,  not  one  in- 
dividual was  called  who  had  noticed  the  incumbrance 
by  defendant's  erection  on  plaintiff^s  property.    Was  it 
then  a  structure  so  visible — so  apparent  to  the  eyes 
that  it  could  not  have  escaped  the  notice  of  any  reason- 
able man. 

Under  the  evidence  it  appears  to  me  the  erection  was 
such  that  might  most  easily  and  innocently  have 
escaped  the  observations  of  an  intending  purchaser, 
who  would,  most  naturally,  finding  the  property  clear 
on  the  records,  and  not  having  his  attention  called  to 
to  it,  assume  it  to  be  unencumbered.  I  cannot  think 
that  a  purchaser  was  bound  to  go  to  the  opposite  side 
of  the  street  and  look  up  to  see  if  he  could  discover 
any  encroachments,  or  that  it  would  enter  the  mind  of 
any  ordinary  purchaser  to  do  so.  Of  the  case  of  Hervey 
V.  Smith  (1),  referred  to  and  relied  on  by  theleamed 

(1)  22  Bear.  299. 
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^^  Ohief  Justice  in  the  Court  below,  a  much  stronger  oaae 
Boas  than  this,  Mr.  Sugden,  in  his  work  on  Vendors  and 
H,:i^  Purchaser.,  thus  speaks :-«  This  seexos  to  carry  con- 
•>..  T7-^  ^  '*  structive  notice  beyond  its  proper  limits,  and  this 
*'  role  requires  a  purchaser  of  a  house  to  look  upwards 
'*  as  well  as  *  about  him  '*  before  he  completes  his  pur- 
"  chase,"  and  it  may  be  added  that  Mr.  Dart  in  his 
work  in  a  note  puts ''  sed  qV  to  this  case.  Had  plaintiff's 
attention  been  called  to  it,  or  had  the  obstruction  been 
of  that  character  or  in  that  x>osition  that  it  was  neces- 
sarily visible  and  could  not  reasonably  haye  escaped 
observation,  then  a  visible  state  of  things  would 
exist  apart  from  registry  acts  which,  as  Lord  Justice 
Brett  (2)  says,  could  not  legally  exist  without  the  pro- 
perty being  subject  to  some  burthen,  and  plaintiff  would 
be  taken  to  have  notice  of  the  extent  and  nature  of  that 
burthen.  But,  as  the  same  learned  judge  says : — '*  The 
'  doctrine  of  constructive  notice  ought  to  be  narrowly 
*'  watched  and  not  enlarged.  Indeed,  anything  '  con- 
"  stmctive '  ought  to  be  narrowly  watched,  because  it 
''  depends  on  a  fiction."  I  think  in  this  case  the  in- 
cumbrance was  not  so  prominent  and  conspicuous  and 
necessarily  visible,  as  to  m&ke  the  purchaser  guilty  of 
negligent  ignorance,  and  as  it  is  clear  the  plaintiff 
had  no  actual  notice,  and  that  his  attention  never  was 
called  to  this  incumbrance,  and  the  evidence,  to  my 
mind,  shows  it  was  not  an  obstructkm  which  woukL 
]fte  noticed  unless  attention  was  called  to  it,  theiefoce 
io  detect  it  extraordinary  circumspection  would  be 
required  (2).  To  extend  the  law  of  constructive  notice  to 
a  case  such  as  this  would,  I  think,  be  dangerous  and 
unwaixanted.  And  Mr.  Sugden  on  Vendors  and 
puxchasers  goes  even  further  than  this,  and  says  : 

(1)  Allen  V.  Seekhatn  11  Gh.  D.         son,  B.,  in  Whitbread  v.  Jor- 
T^S.  dan,  1  T.  &  C.  S03,  «nd  1 

(2)  See  obserraiionB  of  Alder-         Story  £q.  400.  Sd.  1SS7,  62X 
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**  The  question  upon  constructive  notice,  is,  not  whether      ^^ 
•  the  purchaser  had  the  means  of  obtaining,  and  might       Rosa 
by  prudent  caution  .have  obtained,  the  knowledge  in    xIunteb. 
question,  but  whether  the  not  obtaining  it  was  an  act      —   , 
of  gross  or  culpable  negligence.  ..«. 

But  if  there  had  been  constructive  notice — ^notice  of 
that  character  would  not  be  sufficient  as  against  a  re- 
gistered deed.  By  the  Nova  Scotia  Kevised  Statutes, 
Ft.  II.,  Title  XVIII.,  cap.  79,  sec.  9 :— "All  deeds,  judg- 
ments and  attachments  affecting  lands  shall  be  regis- 
tered in  the  office  of  the  county  or  district  in  which  the 
lands  lie." 

Sec.  19. — "  Deeds  or  mortgages  of  lands  duly  executed 
but  not  registered,  shall  be  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration,  who 
shall  first  register  his  deed  or  mortgage  of  such  lands.'* 

Now,  as  to  the  deed  from  Caldwell  to  Harder^  under 
which  he  claims,  I  quite  agree  with  the  learned  Chief 
Justice  of  Nova  Scotia  that  it  was  a  deed  such  as  the 
statute  contemplated  should  be  registered.    lie  says  : 

Now,  first  of  all,  was  it  necessarj  to  record  this  agreement  ?  It  is 
a  deed  by  which  Caldvoell  for  a  consideration  in  mo.icy  imposed  a 
serious  burden  upon  his  title,  and  to  that  extent  unquestionably  it 
affected  his  estate  in  the  lot  he  owned  and  comes  within  the  9th 
section  of  our  Registry  Act,  Rev.  Stat.  Chap.  7*.),  directing  that  all 
deeds,  judgments  and  attachments  affecting  lands  shall  be  registered 
in  the  office  of  the  county  or  district  in  which  the  Innds  lie,  and  by 
the  19th  section  deeds  of  lands  duly  executed  but  not  registe.eJ, 
shall  be  void  against  any  subsequent  purchaser  for  valuable  con* 
siderations  who  shall  first  register  his  deed  of  such  lands. 

The  cases  clearly  establish  that  to  defeat  a  registered 
deed  there  must  be  actual  notice  or  fraud. 

The  policy  of  the  Begistration  Acts  is  to  free  a 
purchaser  from  the  imputation  of  constructiro  notice. 
In  the  absence  of  actual  notice  therefore  to  the  principal 
or  his  agent,  and  of  fraud,  it  has  been  held  that  a  later 
registered  deed  will  have  priority  over  a  prior  unregis* 

30 
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1882      tered  charge  notwithstanding  that  the  purchaser  knew 

Ross     that  the  title  deeds  were  not  in  the  possession  of  the 

HuiTTis.  ^^^^^^1  ^^^  were  in  the  hands  of  certain  other  persons, 

— —      bxit  abstained  from  inquiry. 

Ritohic,OJ.     j^  ^^^^^  ^  BarwtU  (1)  the  Master  of  the  Bolls  (Sir 

Wm,  Cfrant)  says : — 

A  registered  deed  stands  upon  a  different  footing  from  an  ordinary 
conveyance.  It  has  been  much  doubted  whether  courts  ought  ever 
to  have  suffered  the  question  of  notice  to  be  agitated  as  against  a 
party  who  has  duly  registered  his  conyeyance ;  but  they  have  said, 
<(  We  cannot  permit  fraud  to  prevail ;  "  and  it  shall  only  be  in  cases, 
where  the  notice  is  so  clearly  proved,  as  to  make  it  fraudulent  in  the 
purchaser  to  take  and  regbter  a  conveyance  in  prejudice  to  the 
known  title  of  another,  that  we  will  suffer  the  registered  deed  to 
be  affected. 

and  after  stating  that — 

Even  under  this  limitation,  the  secuhtyi  derived  from  the  register, 
is  considerably  lessened  j        •       •       •       •       • 

concludes : — 

However,  it  is  sufficient  for  the  present  purpose  to  say 
that  it  is  on]y  by  actual  notice  dearly  proved  that  a  regis- 
tered conveyance  can  be  postponed.  Even  a  Lis  pendens  is  not 
deemed  notice  for  that  purpose. 

Upon  the  head  of  notice  Mr.  Sugden  on  Vendors  and 
Purchasers  says : 

It  ha&  been  decided  :  That  the  registry  is  not  notice,  and  there- 
fore a^'purchaser  without  notice  obtaining  the  legal  estate  will  not 
be  prejudiced  by  a  prior  equitable  incumbrance  registered  pre- 
viously to  his  purchase. 

That  a  purchaser  with  notice  of  a  prior  unregistered  instrument 
is  bound  by  it.  But  of  course  notice  of  a  prior  unregis- 
tered instriAnent  is  unimportant  at  law. 

A  purchaser,  therefore,  may  in  equity  be  bound  by  a  judgment  or 
a  deed,  although  not  registered  ;  but  it  must  be  satisfactorily  proved 
that  the  person  who  registers  the  subsequent  deed  must  have  known 
exactly  the  situation  of  the  person  having  the  prior  deed  ;  and, 
knowing  that,  registered,  in  order  to  defraud  them  of  that  title  he 
knew  at  the  time  was  in  them  (2). 

(1)  19VeB.  439.  (2)  P.  728. 
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Apparent  fraud,  or  clear  and  undoubted  notice,  would  be  a  jiroper  1882 

ground  of  relief ;  but  suspicicm  of  notice,  though  a  strong  suspicion,  '■'■^'*- 

is  not  sufficient  to  justify  the  court  in  breaking  in  upon  an  Act  of  _ 

Parliament.  Humtuk. 

And  again,  Sugden  (1),  RitohIe,CJ^. 

Nor  is  regis  ti-ation  of  deeds  of  itself  notii^e  to  a  purcliaser  who 
was  seized  of  a  legal  estate  at  the  time  of  the  purchase.  If  a  man 
search  the  register  he  will  be  deemed  to  have  notice ;  but  if  a  search 
IB  made  for  a  particular  perio<l  the  purchaser  will  not  by  the  search 
be  deemed  to  have  notice  of  any  instnimeiit  not  registerod  within 
Ihat  period. 

In  Chadwick  v.  Turner  (2)  it  was  held  under  the  Ecust 
Kiding  Registration  Act,  6  Anne,  c.  35,  that  a  title  which 
has  been  registered  can  only  be  affected  by  a  clear  and 
distinct  notice  amounting  to  fraud. 

Sir  /.  /.  TVimer. says  : 

That  the  facts  which  are  proved  on  the  jmrt  of  the  defendants 
raise  a  strong  suspicion  of  notice  cannot  be  denied,  but  1  tliink  that 
they  fall  short  of  what  is  required  to  affect  a  registered  title,  for 
which  purpose  the  notice  must  be  clear  and  distinct,  amounting,  in 
fact,  to  fraud. 

and  cites  Wyatt  v.  Barwell  (8).  So  in  Rice  v.  O'Connor  (4). 

In  this  cae e,  where  a  purchaser  under  a  registered 
deed  had  not  express  notice  of  an  alleged  parol  contract 
under  which  the  tenant  was  in  possession,  the  Master 
of  the  Rolls  treated  it  as  clear  that  the  purchaser  was 
not  liable  to  it,  unless  his  conveyance  bound  him,  for 
there  was  not  that  "  clear  and  undoubted  notice  which 
is  necessary  to  affect  a  party  claiming  under  a  regis- 
tered deed." 

In  the  Agra  Bank  v.  Barry  (6)  Lord  Selborne  held  it 
was  inconsistent  with  the  policy  of  the  Irish  registration 
law  to  impose  on  a  mortgagee  or  purchaser  the  duty  of 
inquiring  with  a  view  to  the  discovery  of  previous  un- 
registered interests ;  but  quite  consistent  with  it,  if  he 

(1)P.76.  (3)  19Ve8.435. 

(2)  L.  R.  1  Ch.  App.  310.  (4)  11  Ir.  Ch.  Rep.  510. 

(5)  L.  R.  7  H.  L.  147. 
«0» 
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1882  knows  of  the  existence  of  those  instruments,  to  estop 
Bobs  him  from  contending  that  as  to  him  they  are   void 
HinrTn.  ^^''^^y  because  they  are  unregistered. 
In  Lee  v.  Ciulion,  Jessel,  M.  R.  ( I) : 

^  *  1  am  clearly  of  opinion  that  in  this  suit,  as  it  is  framed,  I  cannot 
treat  the  def(nidant  Cluilon  as  having  had  actual  notice  of  the 
plaintiff's  security.  But,  then,  as  I  understand  the  law  on  the 
subject  of  postponing  a  person  who  has  registered  under  the  Registrj' 
Acts  with  notice  of  a  prior  unregistered  incumbrance,  the  notioe 
which  is  to  postpone  him  must  be  actual  notice,  in  the  sense  of 
positive  notice  given  to  the  person  or  his  agent ;  or  it  may  possibly 
be  sufficient,  instead  of  alleging  actual  notice,  to  charge  the  perBon 
whom  you  seek  to  postpone  with  something  actually  amounting  to 
fraud.  I  say  that  it  may  possibly  be  sufficient,  because,  although 
the  earlier  cases  apparently  indicate  that  actual  notice  must  be 
proved,  I  am  aware  that  there  are  some  observations  in  the  judg- 
ment of  Lord  CaimSf  in  the  recent  case  of  the  Agra  Bank  (limited)  y. 
Barry  (2)  to  which  1  shall  presently  allude,  which  point  to  some- 
thing else  as  being  sufficient. 

In  regard  to  the  earlier  cases,  in  Hine  v.  Dodd  (3),  Lord  Hard- 
wickcj  speaking  of  the  object  of  the  Registration  Act  (7  Anne,  c.  20) 
as  being  to  prevent  parol  proof  of  notice,  goes  on  : — "But  no&with- 
"  standing,  there  are  cases  where  this  court  has  broken  in  upon 
"  this,  though  one  incumbrance  was  registered  before  another,  but 
"  it  was  in  cases  of  fraud.  There  may  possibly  heve  been  cases 
"  upon  notice  divested  of  fraud,  but  there  the  proof  must  be  ex- 
"  tr^'mely  clear.  But  though,  in  the  i>resent  case,  there  are  strong 
"  circumstances  of  notice  bolbre  the  execution  of  the  mortgago,  yet 
"u|.on  mere  suspicion  only,  I  will  not  overturn  a  positive  law." 
That  is  to  say,  he  considered  it  necessary  to  prove  either  fraud  or 
clear  positive  notice.  Then  Sir  William  Grant  in  Wyait  v.  Barwdl 
(4)  says : — *'  It  has  been  much  doubted  whether  courts  ought  ever 
to  have  suffered  the  question  of  notice  to  be  agitated  as  against  a 
party  who  has  duly  registered  his  conveyance,  but  they  have  said,  'We 
cannot  permit  fraud  to  prevail,  and  it  shall  only  be  in  cases  where 
the  notice  is  so  clearly  proved  as  to  make  it  fraudulent  in  the  piuv 
chaser  to  take  and  register  a  conveyance  in  pr^udice  to  the  known 
title  of  another,  that  we  will  suffer  the  registered  deed  to  be 
affected.'  '*  It  is  hardly  necessary  to  go  through  all  the  cases,  bat 
I  must  refer  to  Ofuultoiek  v.  Turner  (5),  where  Lord  Justice  Turner 

(1)  24  Weekly  Reporter,  p.  107.    (3)  2  Atk.  276. 

(2)  L.  R.  7  H.  L.  135.  (4)  19  Ves.  439. 

(5)  L.  R.  1  Ch.  App.  319. 
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Bays  :-^'  That  the  facts  which  are  proved  raise  a  strong  suspicion  of      1882 


''  notice  cannot  be  denied,  but  I  think  they  fall  short  of  what  is  re-       ^ 
<'  quired  to  affect  a  registered  title,  for  which  purpose  the  notice         p^ 
^'  must  be  clear  and  distinct,  and  amounting  in  fact  to  fraud.''  Lord    Huntbb. 
ffaiherley* M  Yie^  m  Eolland  v.  Hart(\)  is  the  same: — "It  is  ^<^^ rrtwu^n  r 
perhaps  very  easy  to  see  the  exact  shades  of  distinction  between  ' 

the  cases,  but  this  appears  to  be  decided  from  the  time  of  Sine  v. 
Dodd  downwards,  that  a  mere  suspicion  of  fraud  is  not  enough, 
and  there  must  be  actual  notice  implying  fraud  in  the  person  regis* 
tering  the  second  incumbrance  to  deprive  him  of  priority  thereby 
gained  oyer  the  first  incumbrance," 

In  all  these  cases  down  to  Wyaii  v.  Barwellf  the  expression  is, 
that  there  must  be  actual  notice  amounting  to  fraud.  It  is  very  well 
put  in  Mn  Darfs  book  (2),  that  it  must  be  actual  notice,  which 
renders  it  fraudulent  to  attempt  to  obtain  priority,  or  to  advance 
money  when  knowing  that  another  person  has  already  advanced 
money  upon  the  same  security,  and  aftorwards  unrighteously  to 
attempt  to  deprive  him  of  the  benefit  of  that  security  by  taking 
advantage  of  the  Registration  Act. 

The  only  notice  charged  by  this  bill  is,  that  the  defendant  (Xutiatif 
when  he  took  his  conveyance,  knew  that  the  deeds  were  in  the 
hands  of  the  plaintiff,  and  made  no  enquiry  $  the  whole  of  the  case 
attempted  to  be  made  is  a  neglect  or  omission  to  enquire,  and  it  is 
now  admitted  at  the  bar  that  that  cannot  be  put  higher  than  being 
constructive  notice  of  the  plaintiff's  charge.  That  being  so,  and 
constructive  notice  being  insufficient  according  to  the  authorities 
I  have  referred  to,  I  find  further,  that  no  case  of  fraud  is  made  by 
the  bill,  as  that  Clniion  actually  knew  at  the  time  of  his  purchase 
of  facts  which  would  affect  his  title,  and  that  he  purposely  and 
fraudtdently  abstamed  from  inquiring  into  them.  Whether  or  not 
an  allegation  of  that  kind  would  be  sufficient  I  am  not  called  upon 
to  decide.  On  the  authorities  I  am  inclined  to  think  that  actual 
notice  b  necessary.  The  very  object  of  the  Registration  Acts  is  to 
exclude  prior  charges  of  which  you  have  no  actual  notice,  and  to 
absolve  you  from  the  necessity  of  inquiring.  So  far  is  the  register 
relied  upon  in  practice  as  entitling  the  person  registering  to  priority 
that  I  have  known  solicitors  in  Yorkshire  actually  complete  pur- 
chases in  the  registry  office  to  prevent  any  questions  from  arising. 
The  judgment  of  the  House  of  Lords  in  the  case  of  The  Agra  Bank 
V.  Barry f  to  which  I  have  referred,  entirely  supports  the  view  which 
I  have  expressed  as  to  the  necessity  for  actual  notice.  (ELis  lordship 

(1)  L.  R.  6  Ch,  6S1.  (2)  4th  Ed.  p.  878. 
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1882      read  pMiagei  on  the  sul^eot  from  the  speeohes  of  Ixmls  Oaimtf 
^^^      Eatherley  and  Selbome  in  that  case),    There  are,  however,  these 
,,         words  used  hy  Lord  Cairns  (1),  which  give  me  difficulty  : 
Huireas.       "  Of  course  you  may  have  cases  in  which  there  may  be  such  a  course 
Bito^OJ  ^^  <^n<*"<5*  *«  '^^  indicated  in  Kwnedy  v.  Oretn  (2)  commented  on 
^       in  the  case  of  Jonu  v.  Bmiih  (3)  by  Vice^hanceUor  Wigram,  con- 
duct so  reckless,  so  intensely,  negligent,  that  you  are  absolutely 
unable  to  account  for  it  in  any  other  way  than  this,  that,  by  reason 
of  a  suspicion  entertained  by  the  person  whose  conduct  you  are 
ezamming  that  there  was  an  unregistered  deed  before  his,  he  will 
absUin  from  enqmring  into  the  fact,  because  he  U  so  satisfied  that 
the  fact  exists  that  he  feels  persuaded  that  if  he  did  inquire  he  must 
find  it  out    I  do  not  wish  to  express  any  decided  opinion  at  this 
moment  upon  a  case  of  that  kind.    If  such  a  case  should  arise,  I  do 
not  desire  to  say  whether,  in  my  opinion,  such  a  case  could  or  could 
not  be  deemed  sufficient  to  gtt  rid  of  the  provisions  of  the  Irish 
Registry  Act" 

In  the  same  case  on  appeal,  (4) : — 
James,  L. J.,  says  : — 

It  appears  to  me  that  the  hiw  applicable  to  this  case  is  very  dearly 
summed  up  by  Lord  Selbome  in  the  Agra  Bank  v.  Barry,  and  that 
having  regard  to  the  law  as  there  laid  down,  it  is  impossible  for  us  to 
come  to  any  other  decision  than  that  arrived  at  by  the  Master  of  the 
Rolls.  Lord  Selbome  there  says  :— "I  entirely  agree  with  the  opinion 
which  your  lordships  have  expressed.  It  has  been  said  in  argument 
that  investigation  of  title  and  mquiry  after  deeds  is  <  the  duty'  of 
a  purchaser  or  a  mortgagee,  and,  no  doubt,  there  are  authorities 
(not  involving  any  question  of  registry)  which  do  use  that  language. 
But  this,  if  it  can  properly  be  called  a  duty,  is  not  a  duty  owing  to 
the  possible  holder  of  a  latent  title  or  security.  It  is  merely  the 
course  which  a  man,  dealing  bond  Jide  in  the  proper  and  usual 
manner,  for  his  own  interest,  ought,  by  himself  or  his  solicitor,  to 
follow,  with  a  view  to  his  own  title  and  his  own  security.  If  he  doee 
not  follow  that  course,  the  omission  of  it  may  be  a  thing  requiring 
to  be  accounted  for  or  explained.  It  may  be  evidence,  if  it  is  not 
explained,  of  a  design  inconsistent  with  bond  Jide  dealing,  to  avoid 
knowledge  of  the  true  state  of  the  title.  What  is  a  sufficient  ex- 
planation must  always  be  a  question  to  be  decided  with  reference  to 
the  nature  and  circumstances  of  each  particular  casCi  and  among 
these  the  existence  of  a.  public  registry,  in  a  county  in  which  a 

(1)  L.  R.  7  H.  L.  at  p.  149.  (8)  1  Hare  43. 

^2)  3  My.  A  K.  099.  (4)  24  Weekly  Reporter,  p.  942, 
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registry  is'established  by  Btatute,  must  neoessarily  be  very  material.  1882 

It  would,  I  think,  be  quite  inooz\gistent  with  the  polioy  of  the  Begis  ter  ^T"^ 

Act,  which  tells  a  purchaser  or  mortgagee  that  a  prior  umregistered  ^^ 

deed  is  fraudulent  and  void  as  against  a  later  registered  deed,     I  Huxtbf. 

say  it  would  be  altogether  inconsistent  with  that  policy  to  hold  that  »..  TTT^  ^ 
1.         ^        I  •        J  uvixi  .     Bitchie,CJ. 

a  purchaser  or  mortgagee  is  under  an  obligation  to  make  any  m-     .  ^^^ 

quiries  with  a  view  to  the  discovery  of  unregistered  interests.     But 

it  is  quite  consistent  with  that,  that  if  he  or  his  agent  actually 

knows  of  the  existence  of  such  unregistered  instruments  when  he 

takes  his  own  deed,  he  may  be  estopped  in  equity  from  saying  that, 

as  to  him,  they  are  fraudulent."  The  appeal  must  be  dismissed  with 

costs. 

Mellish,  LJ.)  and  Baggallay^  J.A.,  concurred. 

It  has  been  suggested,  that  supposing  the  deed  did 
not  give  defendant  a  right  to  this  incumbrance  as 
against  plaintiff,  still  plaintiff  could  not  recover  in  this 
action.  I  cannot  appreciate  this  objection.  It  does 
not  appear  to  have  been  taken  on  the  trial,  or  suggested 
by  counsel,  or  noticed  by  the  bench  in  the  court  below, 
nor  is  to  be  found  in  the  factum  of  the  defendant ;  nor, 
according  to  my  notes,  was  it  urged  by  defendant's 
counsel  on  the  argument,  nor,  had  it  been  presented, 
do  I  think  it  could  have  been  of  any  avail.  If  this 
incumbrance  had  been  legally  erected  as  against  CkUd- 
well,  when  Caldwell  ceased  to  own,  and  the  title  and 
possession  of  the  property  became  absolutely  vested  in 
the  bank  without  notice,  defendant  ceased  to  have 
the  right  to  continue  the  incumbrance,  and  when  the 
title  and  possession  of  the  property  passed  to  the  plain- 
tiff,  plaintiff  had  a  right  to  require  its  removal,  and 
when  he  did  so,  on  the  1st  September,  1876,  the  con- 
tinuance by  defendant  of  the  incumbrance 
or  nuisance  became  a  legal  wrong  for 
which  plaintiff  was  entitled  to  seek  redress,  and  the 
declaration  and  pleadings  in  this  case,  in  my  opinion, 
in  the  words  of  the  statute^  of  Nova  Scotia  '*  clearly  and 
distinctly  state  all  such  matters  of  fact  as  are  necessary 
to  sustain  the  action,*'  and  as  are  necessary  for  the  pur- 
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1882     pose  of  determining   in  this  suit  the  real  question  in 
liofls     controversy  between  the  parties. 

HaKTBB  ^*  ^^7  ^  ^®^y  ^*^^  ^^  *^®  defendant,  who  possibly 
Ti.*TT"n  T  ^^7  hsLve  acted,and  most  probably  did  act,  on  the  suppo- 
..^  sition  that  he  had  the  right  to  erect  and  continue  for  all 
time  the  incumbrances,  but  it  would  be  equally  hard 
on  the  plaintiif,  who  bond  fide  purchased  his  property 
free  of  all  incumbrances,  to  have  it  burthened  with 
incumbrances  such  as  this.  But  of  the  two,  on  whom 
should  the  hardship  rest  ?  Certainly  not  on  the  plaintiff, 
who  bought  and  paid  for  his  property  without  any 
knowledge  that  anything  had  been  done  to  encumber 
it ;  and  equally  certainly  on  the  defendant  who  has 
brought  this  difficulty  on  himself  by  neglecting  to 
register  his  deed.  The  conduct  of  the  plaintiff*  in  this 
matter  is,  in  my  opinion,  without  reproach ;  he  i«  only 
seeking  to  obtain  what  he  bought  and  paid  for,  and 
which  the  law  gives  him,  and  in  reference  to  which 
his  conduct  has  been  most  considerate  and  perfectly 
upright,   and  so  far  from  desiring  to  use  his  rights 

4 

against  defendant  harshly,  he  seems  to  me  to  have  been 
disposed  to  act  in  the  most  considerate  and  liberal 
manner  towards  defendant  when  he  "  offered  to  allow 
the  encroachments  to  remain  if  defendant  admitted  his 
right." 

Strong,  J. : — 

I  am  of  opinion  that  the  evidence  supports  the 
second,  fourth  and  fifth  counts  of  the  plaintiff^s  declara- 
tion which  are  in  trespass.  It  makes  little  difference, 
since  the  abolition  of  forms  of  action,  whether  the 
injuries  complained  of  are  to  be  classified  as  wrongs 
which  were  formerly  remediable  in  actions  of  trespass, 
or  in  some  other  form  of  action ;  so  long  as  the  declara- 
tion shows  a  legal  injury  that  is  sufficient.  The 
wrongs  complained  of  in  the  counts  I  have  mentioned 
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would,  however,  under  the  old  system  of  actions,  have  1882 
been  the  subjects  of  an  action  of  trespass  inasmuch  as  Bms 
they  amounted  to  direct  injuries  to  the  plaintiff's  land,    ^j^^^^ 

Thus  driving  nails  into  another's  wall,  or  even  placing      

objects  against  it,  have  been  held  to  be  trespasses  (1).  ^' 

The  acts  of  the  defendant  in  inserting  his  beams  in 
the  wall  of  the  house  then  belonging  to  Caldwell^  and 
now  the  property  of  the  plaintiff,  and  in  cutting  holes 
in  the  wall  and  chimney  were  therefore  illegal  acts, 
that  is  trespasses,  except  in  so  far  as  they  were  justified 
by  the  grant  or  license  of  Caldwell.  Then  the  continu- 
ance of  these  illegal  burdens  on  the  plaintiff's  property 
since  the  fee  has  been  acquired  by  him  are  also  in  law 
fresh  and  distinct  trespasses  against  the  plaintiff,  for 
which  he  is  entitled  to  recover  damages  unless  he  is 
bound  by  the  license  or  grant  of  Caldwell.  This  is  shewn 
very  clearly  by  the  case  of  Holmes  v.  Wilson  (2),  where  the 
trustees  of  a  turnpike  road  having  built  buttresses  to 
support  it  on  the  land  of  A,  and  A  thereupon  having 
sued  them  and  their  workmen  in  trespass  for  such 
erection,  and  having  accepted  money  paid  into  court 
in  full  satisfaction  of  the  trespass,  it  was  held  that 
after  notice  to  the  defendant  to  remove  the  buttresses 
and  a  refusal  to  do  so,  A  might  bring  another  action  of 
trespass  against  them  for  keeping  and  continuing  the 
buttresses  on  the  land  to  which  the  former  recovery  was 
no  bar.  In  this  case  the  court  considered  that  the  con- 
tinued use  of  the  buttresses  for  the  support  of  the  road 
under  the  circumstances  was  a  fresh  trespass.  And  in 
Hudson  V.  Nicholson  (3),  there  was  a  decison  to  the  same 
effect,  and  the  court  likenedTthe  case  to  that  of  a  defendant 
who  persists  in  holding  out  a  pole  over  his  neighbor's  land 
and  who  they  say  would  be  liable  in  trespass  as  long 

(1)  Gregory  v.  Fiper,  9  B  <&  C.        1  Stark.  22  ;  Cooley  Torts  332. 
591 ;    Reynolds   v.   aarke,  1    (2)  10  A.  &  E.  603. 
Stranj;e 634 ;  Lawrencer*  Obee,    (3)  5  M.  &  W.  437. 


strong,  J. 
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1882  as  he  continued  to  do  8o.  In  RusuU  y.  Brown  (1)  it 
Boas  was  held  that  a  mere  continuance  of  a  building  wrong- 
HuNTBK.  ^^^7  G^cted  on  the  land  of  another  is  a  continuing 
trespass,  for  which  the  owner  of  the  land  may  bring 
new  actions  after  recovery  and  satisfaction  for  the 
original  erection.  And  it  is  well  settled  that  where  an 
iiy'ury  to  property  is  actionable  without  proof  of  actual 
damage,  new  suits  for  the  damage  caused  by  its  con- 
tinuance may  be  brought  from  day  to  day  (2).  There- 
fore as  the  injuries  complained  of  were  not  and  could 
not  be  denied  in  point  of  fact,  the  plaintiff  made  out  a 
sufficient  primd  facie  case  so  soon  as  he  had  proved  his 
title,  which  he  did  by  putting  in  and  proving  the  title 
deeds  shewing  a  clear  chain  of  title  from  Caldwell  to 
himself  through  Nash^  Fartnan  .and  the  Bank  of  Nova 
Scotia ;  the  three  latter  deeds  in  this  chain  of  title  being 
conveyances  for  valuable  consideration. 

The  defendant  is  consequently  compelled  to  resort  to 
his  defence  under  the  pleas  of  justification.  These  are 
two,  first,  that  of  leave  and  license  by  the  plaintiff^,  and 
secondl}'',  the  grant  by  deed  of  an  easement  by  Caldwell 
authorizing  the  commission  of  the  acts  complained  of 
as  trespasses.  There  is  no  pretence  for  saying  that 
there  was  any  license  by  the  plaintiff,  and  even  if  an 
irrevocable  license  given  by  Caldwell  or  Naeh^  to  do  the 
acts  complained  of,  were  admissible  under  the  plea  of 
leave  and  license,  it  is  clear  that  there  was  no  such 
license  apart  from  the  deed  of  grant  which  is  the  sub- 
ject of  the  other  pleas  of  justification.  The  defence  must 
therefore  depend  altogether  on  this  deed  of  grant.  The 
operative  part  of  this  deed,  which  is  dated  the  22nd  day 
August,  1859,  and  purports  to  have  been  made  between 

(1 )  63  Maine  203.  <fe  Ad.  97 ;  Bowyer  t.  Oookf  4  0. 

it)  CoQley  on  Torts,  619 ;  Thomp-  B.  236 ;  Elder  r.  Bemis,  2  Met 

«o»  T.  Oibum,  7  M.  ft  W.  406  ;  599  ;  Bullen  &  Leake*8  Preo. 

Eity  v.  Baker,  48  Mdne  495  ;  416. 

ShadwcU  ▼•  ffutchineon,  2  B. 


strong,  J. 
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Samuel  Caldwell  (who  was  then  seized  of  the  fee  simple  ^882 

in  the  plaintiff's  land)  of  the  first  part,  and  the  defend-  Ross 

ant  of  the  second  part,  is  in  form  a  covenant  in  the  huntbr, 
words  following : 

Now,  this  agreement  witnesseth  that  the  said  Samutl  Caldwell  for 
himself,  his  heirs,  executors  and  administrators  doth  hereby  ooven- 
ant,  promise  and  agree  to  and  with  the  said  James  Hunter^  his  eze- 
outors,  administrators  and  assigns  in  manner  following,  that  is  to 
say :  That  he,  the  said  Sam  uel  Caldwell,  for  and  in  consideration  of  the 
sum  of  seyenty-five  poutula  currency,  to  him  in  hand  paid  by  the  said 
/ame^^uA  tor,  hereby  agrees  to  permit  and  allow  the  said  Jamei 
Hunter,  his  oontraotors,  builders  and  workmen  to  make  use  of  the 
south  end  or  wall  of  the  brick  building  or  Victoria  block,  in  every 
way  that  may  be  requisite  and  necessary,  so  as  to  save  the  said 
James  Hunter  the  expense  of  a  new  north  wall  to  his  own  building, 
and  to  pierce  the  end  of  the  said  wall  to  allow  the  ends  of  the  tim- 
bers and  joists  of  the  new  building  to  be  inserted  therein,  and  to  use 
the  said  south  end  or  wall  of  the  Victoria  block  in  all  respects  to  the 
depth  and  height  of  the  new  building  as  if  the  said  Jamu  Hunter  had 
built  a  new  north  wall  for  his  own  building ;  and  as  it  is  intended  that 
the  new  building  shall  be  higher  than  the  Victoria  block,  it  is  further 
agreed  by  and  between  the  said  parties  that  the  said  James  Hunter 
and  his  contractors  and  workmen  may  raise  a  new  wall  on  the  top 
of  the  south  end  or  cornice  of  the  said  Victoria  block,  and  continue 
the  same  upwards  to  the  full  height  and  depth  of  the  said  new  build- 
ing, and  also  to  out  a  hole  or  holes  in  the  chimney  now  erected  for 
stove-pipes,  and  to  have  the  right  and  privilege  of  using  the  same  at 
all  times  hereafter  for  that  purpose.  The  said  James  Hunter  hereby 
agrees  to  raise  the  sai  1  chimney  as  high  as  may  be  necessary,  and  to 
make  good  the  new  wall  on  the  top  of  the  present  finish  or  cornice 
of  the  Victoria  block  and  round  the  chimney  to  prevent  leakage  ; 
and,  further,  that  in  the  erection  of  the  said  new  building  as  little 
damage  as  possible  bhall  be  done  to  the  south  wall  of  the  Victoria 
building,  and  that  all  holes  or  any  other  damage  shall  be  filled  up 
and  made  good  by  the  said  James  Hunter. 

It  is  apparent  from  the  mere  perusal  of  this  instrument 
that  all  the  rights  conceded  by  it  were  properly  the 
subject  of  easements  in  the  strict  definition  of  the  word, 
being  the  privilege  of  imposing  certain  burdens  on  the 
land  of  the  grantor  for  the  benefit  of  the  adjoining  land 
of  the  ^ntee.    That  a  mere  covenant  under  seal  will 
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1882     enure  as  a  grant  for  the  pnrpcNM  of  creating  an  easement, 

Ems     eyen  though  the  technical  word  "  grant  *'  is  not  used  as 

HvBiTBi.  ^  ^^^  ^^  conveyance  is  well  established  by  authority  (1). 

This  covenant  or  agreement  is  therefore /^rinul/acie  a 

\!^  '  complete  defence  to  the  action,  and  in  the  record  as 
originally  framed  it  was  not  in  any  way  impeached. 
It  appears,  however,  from  the  note  of  the  learned 
Chief  Justice  who  tried  the  case,  that  at  the  trial  the 
objection  was  made  that  the  grant  of  an  easement 
effected,  by  this  instrument  was  avoided  under  the 
Begpistry  Act  of  Nova  Scotia^  by  reason  of  its  non-regis* 
tration  until  after  the  conveyance  firom  Nash  to  Forman^ 
which  was  the  first  conveyance  for  valuable  considera- 
tion of  the  plaintiff's  property  subsequent  in  date  to 
the  agreement  set  up  by  the  defendant,  and  afterwards 
in  the  argument  in  banc  the  same  question  of  the  Be- 
gistry  Act,  and  the  sufficiency  of  the  evidence  as  shew- 
ing that  its  operation  was  obviated  by  notice  was  the 
only  point  argued,  and  that  on  which  the  court  below 
proceeded,  it  being  there  held  that  the  Segistry  Act 
applied,  but  that  there  was  such  notice  of  the  defendants^ 
rights  as  in  equity  to  disentitle  the  plaintiff  to  insist 
upon  it. 

Upon  the  argument  of  this  appeal,  attention  having 
been  called  by  the  court  to  the  state  of  the  record,  as 
not  containing  any  replication  setting  up  the  registry 
laws  as  an  answer  to  the  defendant's  plea  of  justifica- 
tion under  the  agreement,  it  was  agreed  by 
counsel  on  both  sides  that  the  record  should  be  con- 
sidered as  amended  in  that  resx>ect,  and  the  case  was 
argued  as  though  such  amendment  had  been  made,  and 
subsequently,  at  the  suggestion  of  the  court,  the  coun- 

(1)  Bowboiham  v.  Wilton  8  H.  Jar.    N.   8.    1037;    Shove  ▼. 

L.  348  J  Norihatn  y.  Hurl^  1  Fineke  5  T.  R.  129  j  Goddard 

£.  A  B.  655 }  Holm$  v.  84tt€r  Eaaements  2  Ed.,  p.  99 ;  Gftla 

3  Ley,  305;  Uw  y.  Innu  10  on  EMementa,  Ed.  5,  p.  S5. 
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:>::  sel  drew  and  filed  witb  the  Registrar  two  replications      ^^^ 

f^e  and  three  rejoinders,  which  it  was  agreed  by  them      Boss 

should  be  considered  as  being  added  to  the  record,  huktbb. 

The  replications  which  are  replied  to  the  *7th  and  8th      -— 
i  i*  pleas,  being  those  by  which  the  deed  of  the  22nd  August, 

:i  1859,  is  pleaded,  are  as  follows  : — 

The  plaintiff  says  that  the  alleged  deed  or  grant  from  said 
Oaldwell  to  the  defendant  was  not  recorded  in  the  registry 
of  deeds  until  the  year  1871,  and  that  said  Caldwell  had 
long  previously  to  said  recording,  to  wit,  in  the  year  1862, 
conveyed  the  lands  and  buildings  now  of  the  plaintiff,  and 
'^  referred  to  in  the  plaintiff's  declaration  to  one  Niauh,  who  had 

^  recorded  his  deed  thereof,  and  the  said  Nash  had  sold  and  conveyed 

the  said  lands  and  buildings  to  one  FormaUf  who  was  a  bond  fdt 
purchaser  thereof  for  value,  without  notice  of  said  deed  or  grant, 
and  who  also  had  recorded  his  deed  thereof  \  and  the  said  Forman 
had  sold  and  conveyed  the  said  lands  <and  buildings  to  the  Bank  of 
jVooa  Scotiaf  who  was  a  bond  fide  purchaser  thereof  for  value,  with* 
out  notice  of  said  deed  or  grant,  and  who  also  had  recorded  the  deed 
thereof  to  the  said  bank,  and  all  the  said  conveyances  and  sales 
mentioned  herein  had  been  made,  and  all  the  deeds  mentioned 
herein  were  recorded  in  the  registry  of  deeds  for  the  county  of 
Haltfax  (in  which  county  the  said  lands  and  buildings  are  situate), 
prior  to  the  recording  of  the  deed  or  grant  set  up  in  said  seventh 
plea. 

By  the  first  of  his  added  rejoinders  the  defendant 
takes  issues  ui>on  the  replications.  By  the  second,  he 
alleges,  by  way  of  a  legal  answer,  that 

Said  grantees,  before  and  at  the  time  when  they  became  entitled 
to  said  property,  were  put  upon  enquiry  and  had  notice  of 
said  privileges,  easemsnts,  and  rights  acquired  by  defendant  in  and 
under  said  agreement,  deed  or  grant  of  said  Caldwell,  in  and  over 
and  upon  said  land  and  property  of  the  plaintiff. 

And  the  third  rejoinder  is  in  the  same  words,  but 
pleaded  on  equitable  grounds. 

The  question  of  priority  under  the  registry  laws  is 
therefore  now  formally  presented  in  the  record. 

The  dates  of  the  execution  and  registration  of  the 
several  deeds  are  as  follows :   The  deed  granting  the 
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1882      easement  by  Caldwell  to  the  defendant  was  executed  on 
R088     the  22nd  August,  1859,  and  not  registered  until  the 

HwiE.  ^®**^  ^*y»  ^^''^'    '^^^  ^^^  ^^^^  Caldwell  to  Nash  was 

executed  16th  July,  1862,  and  registered  17th  July, 

Strong  J.  ^ggg      ^j^^  ^^^  -^^^  ^^^  ^  Fc^rman  dated  15th 

July,  1868,  and  registered  1st  August,  1868.  The  deed 
Forman  to  the  Bank  of  Nova  Scotia  was  dated  26th 
July,  18*70,  and  registered  27th  July,  1870,  and  the 
deed  Bank  of  Nova  Scotia  to  the  plaintiff  was  dated  Ist 
November,  1872,  and  registered  on  the  20th  January, 
1878. 

The  first  point  raised  against  the  application  of  the 
Registry  Act  in  the  plaintiff's  favour  is  that  the  deed  of 
22nd  August,  1859,  by  which  the  easement  in  question 
was  orignally  granted,  was  not  an  instrument  requiring 
registration  under  the  provisions  of  the  Nova  Scotia 
Registry  Act.  This  question  appears  to  have  been  raised 
in  the  court  below,  and  though  no  explicit  decision  is 
pronounced  upon  it,  it  is  to  be  inferred  from  the  judg- 
ment that  the  court  considered  it  an  instrument  requiring 
registration.  The  material  clauses  of  the  registry  act, 
Rev.  Stats.,  N.  S.,  4th  series,  ch.  79,  are  the  9th  and 
19th.  By  the  9th  sec.  it  is  enacted  that 

AU  deeds  judgments  and  attachments  affecting  lands  shall  be 
registered  in  the  office  of  the  county  or  district  in  which  the  lands 
lie. 

The  19th  sec.  is  as  follows : 

Deeds  or  mortgages  of  lands  duly  executed  but  not  registered, 
shall  be  void  against  any  subsequent  purchaser  or  mortgagee  for 
yaluable  consideration  who  shall  first  register  his  deed  or  mortgage 
of  such  land. 

It  is  contended,  as  I  understand  the  argument,  that 
the  deed  of  22nd  August,  1859,  is  not  a  "  deed  of  lands  " 
within  this  19th  sec,  and  is  consequently  not  avoided 
by  the  prior  registration  of  a  subsequent  conveyance  for 
valuable  consideration.    I  have  no  difficulty  in  decid- 
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ing  against  this  contention.  In  the  first  place,  I  am  of  ^^^ 
opinion  that  the  two  sections — the  9th  and  19th — are  Boss 
to  be  read  and  construed  together,  and  that  sec.  19  is  jj^,^ 
to  be  taken  as  attaching  the  consequences  of  non* 
registration  to  all  deeds  which  the  9th  sec.  says  ''  shall 
be  registered,"  the  consequence  of  which  construction 
must  be  that  the  words  "  deeds  of  lands "  in  sec.  19 
must  be  read  as  convertible  with  the  terms  "deeds 
affecting  lands  "  in  sec.  9 ;  and  if  this  is  so  there  can 
be  little  doubt  that  a  grant  of  an  easement  or  servitude 
is  a  deed  "  affecting "  the  land  to  be  burdened  by  it. 
Without  the  help  of  the  context  afforded  by  the  9th 
sec.,  I  should,  however,  have  held  the  words  "  deeds  of 
lands"  in  the  19th  sec.  standing  alone  sufficient  to 
include  an  instrument  of  this  kind.  The  general  policy 
of  the  registry  laws,  which  has  for  its  object  the  pro- 
tection of  purchasers  against  surprise  from  secret  con- 
veyances, and  the  interpretation  placed  upon  the 
Middlesex  and  Yorkshire  Acts  in  England^  alike  authorize 
such  a  construction. 

In  applying  the  provisions  of  both  the  English  and 
Irish  Acts  it  has  been  held  that  any  writing,  however 
informal,  affecting  lands  is  to  be  deemed  a  *'  convey- 
ance "  within  the  meaning  of  that  expression  as  used  in 
those  acts.  And  a  mere  memorandum  constituting  an 
equitable  charge  on  lands  is  held  to  be  subject  to  avoid- 
ance for  non  registration  upon  the  subsequent  registry  of 
another  instrument  (1).  A  late  writer  of  high  autho- 
rity (2)  thus  states  the  law  : 

It  seema  to  be  now  well  settled  that  every  instrument  which 
transfers  an  interest  in  or  creates  a  charge  on  lands  is  a  conveyance 
within  the  meaning  of  the  Registry  Acts. 

The  whole  scheme  and  policy  of  the  law  in  requiring  the 

{\)  Moore   v.    Cuherhoutej    27        Po<^,  L.  R.  10  Ch.  App.  8. 
Beav.639;  NevtY.  Fminell,  2    (2)   Dart  V.  &  P.  (£d.  5.)  p. 
H.  &  H.  170;    OrtdUmd  v.       679. 
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1882  registration  of  titles  would  be  frustrated  if  such  were 
Ross  not  the  law.  Therefore  I  am  of  opinion  that  the  deed 
HuNTKB.  ^^  22nd  August,  1859,  was  liable  to  be  defeated  in  favour 
of  a  subsequent  purchaser  for  value,  holding  under  a 
registered  chain  of  title  from  the  same  grantee,  who 
first  registered  his  conveyance.  Nash  seems  not  to  have 
been  a  grantee  for  valuable  consideration,  in  fact  it 
appears  that  he  was  in  truth  the  vendor  of  the  easement 
to  the  defendant,  for  the  deed  was  made  at  his 
request,  and  the  consideration  money  was  paid  to  him, 
as  is  stated  by  Caldwell  in  his  evidence.  Fortnan  was 
however  a  purchaser  for  value,  and  as  such  entitled, 
upon  registering  his  conveyance,  to  the  protection  of  the 
Segistry  Act.  The  consequence  is  that  from  the  date 
of  the  registration  of  the  conveyance  from  Nash  to 
Fortnan  the  deed  of  grant  became,  at  least  at  law,  void 
against  Forman  and  all  those  claiming  title  through 
him  as  the  plaintiff  does. 

It  is  however  alleged  in  the  equitable  rejoinder 
which  the  defendant  has  filed  that  the  plaintiff  and. 
those  through  whom  he  claims  had  notice  of  the  defend- 
ant's title  to  this  easement  at  the  time  they  obtained 
their  conveyances.  This  is  only  material  as  regards 
Forman,  the  first  purchaser  for  value,  for  if  the  deed  of 
22nd  August,  1859,  became  void  as  against  Forman 
upon  the  registration  of  his  conveyance,  as  it  did  if  he 
had  no  actual  notice  of  that  instrument,  it  is  equally 
void  against  all  subsequent  purchasers  claiming  under 
him,  even  though  they  may  have  had  notice.  Notice 
to  the  plaintiff  himself  is  therefore  wholly  immaterial 
if  Forman  had  no  notice. 

The  court  below  determined  that  the  state  of  the 
premises  was  itself  sufficient  notice ;  and  proceeding 
upon  this  ground,  and  upon  the  supposed  authority  of 
cases  which  seem  to  me  totally  inapplicable  to  the 
question  presented  for  decision,  they  held  the  plaintiff 
disentitled  to  the  benefit  of  the  registry  laws. 
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It  is  well  settled  that  nothing  short  of  actual  notice,  ^882 

such  notice  as  makes  it  a  fraud  on  the  part  of  a  pur-  koss 

chaser  to  insist  on  the  registry  laws,  is  sufficient  to  dis-  „  ,^„ 

entitle  a  party  to  insist  in  equity  on  a  legal  priority      

acquired  under  the  statute.  °^' 

In  Wyatt  v.  Barwell  (1),  Sir  William  Grant  puts  this 
proposition  very  clearly.    He  says  : 

It  has  been  much  doubted  whether  courts  ought  ever  to  have 
suffered  the  question  of  notice  to  be  agitated  as  against  a  party  who 
has  duly  registered  his  conveyance  ]  but  they  have  said :  '*  We  can- 
not permit  fraud  to  prevail,  and  it  shall  only  be  in  cases  where  the 
notice  is  so  clearly  proved  as  to  make  it  fraudulent  in  the  purchaser 
to  take  and  register  a  conveyance  in  prejudice  to  the  known  title  of 
another  that  we  will  suffer  the  registered  deed  to  be  affected." 

Again,  in  Agra  Bank  v.  Barry  (2),  Lord  Cairns  states 
the  principle  and  the  reasons  for  it  as  follows  : 

Any  person  reading  over  that  Act  of  Parliament  would,  perhaps,  in 
the  first  instance,  conclude,  as  has  often  been  said,  that  it  was  an 
-  act  absolutely  decisive  of  priority  under  all  circumstances,  and  enact- 
ing that  under  every  circumstance  that  could  be  supposed, 
the  deed  first  registered  was  to  take  precedence  of  a  deed  which, 
although  it  might  be  executed  before,  was  not  registered  till  after- 
wards. But  by  decisions  which  have  now,  as  it  seems  to  me,  well 
established  the  law,  and  which  it  would  not  be,  I  think,  expedient  in 
any  way  now  to  call  in  question,  it  has  been  3ettled  that,  notwithstand- 
ing  the  apparent  stringency  of  the  words  contained  in  this  Act  of 
Parliament,  still,  if  a  person  in  Ireland  registers  a  deed,  and  if  at  the 
time  he  registers  the  deed  either  he  himself,  or  an  agent,  whose  know- 
ledge is  the  knowledge  of  his  principal,  has  notice  of  an  earlier  deed, 
which,  though  executed,  is  not  registered,  the  regist-ation  which  he 
actually  effects  will  not  give  him  priority  over  that  earlier  deed  ; 
and  I  take  the  explanation  of  those  decisions  to  be  that  which  was 
given  by  Lord  King  in  the  case  ol  Blades  y»  Blades  (3),  upwards  of  150 
years  ago,  the  case  which  was  mentioned  Just  now  at  your  lordship's 
bar.  I  take  the  explanation  to  be  this  :  that  inasmuch  as  the  object 
of  the  statute  is  to  take  care  that,  by  the  fact  of  deeds  being 
placed  ui>on  a  register,  those  who  come  to  register  a  subsequent 
deed  shall  be  informed  of  the  earlier  title,  the  end 
and  object  of  the  statute  is  accomplished,  if  the  person  coming  to 

(1)  19  Ves.  438.  (2)  L.  B.  7  B.  &  I.  App.  147. 

(3)  1  £q.  C.  p.  358. 
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1882       register  a  deed  has,  cUiunde,  and  not  by  means  of  the  regbter,  notice 


of  a  deed  affecting  the  property  executed  before  his  own.    In  thai 

9,         case  the  notoriety  which  it  was  the  object  of  the  statute  to  secure,  ia. 

HuiiTBB.   effected,  effected  in  a  different  way,  but  effected  as  absolutely  in 

g/^~"  J    respect  of  the  person  who  thus  comes  to  register,  as  if  he  had  found 

'  upon  the  register  notice  of  the  earlier  deed.    If  that  is  so»  your 

Lordships  will  observe  that  those  cases  depend  and  depend  entirely 

upon  the  question  of  actual  notice,  either  to  the  principal  or  to  his 

agent,  whose  knowledge  is  the  knowledge  of  the  principal. 

Lord  Selbome  in  the  same  case  also  affirms  the  same 
doctrine.    He  says : 

It  would  be  quite  inconsistent  with  the  policy  of  the  Begistry  Act, 
which  tells  a  purchaser  or  mortgagee  thai  a  prior  unregistered  deed 
is  fraudulent  and  void  as  against  a  later  registered  deed,  I  say  it 
would  be  altogether  inconsistent  with  that  policy  to  hold  that  a  pur- 
chaser or  mortgagee  is  under  an  obligation  to  make  any  enquiries 
with  a  view  to  the  dlBcoyery  of  unregistered  interests.  But  it  is 
quite  consistent  with  that,  that  if  he  or  his  agent  actually  knows 
of  the  existence  of  such  unregistered  instruments  when  he  takes  his 
own  deed,  he  may  be  estopped  in  equity  from  saying  tbat»  as  to  him, 
they  are  fraudulent. 

In  Lee  y.  Oluiton,  the  Ponrt  of  Appeal  decided  the 
same  point,  following,  of  course,  the  previons  decision  of 
the  House  of  Lords  in  the  Agra  Bank  v.  Barry ^  and 
affirming  the  judgment  of  Jeuel,  M.  R.  (1). 

I  have  dwelt  more  on  this  point  than  I  otherwise 
should,  for  the  reason  that  in  the  interval  between  the 
judgment  of  Str  William  Grant  in  Wyatt  v.  Barwell,  and 
the  decision  of  the  House  of  Lords  in  the  Agra  Bank  v. 
Barry,  the  authority  of  the  previous  case  had  been  dis- 
regarded by  Vice  Chancellor  Sluart,  who,  in  the  case  of 
Wormald  v.  Maitland  (2),  had  held  constructive  notice 
to  be  sufficient  to  postpone  a  registered  deed,  and  his 
decision  had  been  followed  by  the  Vice  Chancellor  of 
Ireland,  in  re  Allen's  Estates  (8),  Both  these  cases  were, 
however,  overruled  by  the  later  cases  in  the  House  of 
Lords  and  Court  of  Appeal  already  referred  to.    So  far 

(1)  24  Weekly  B.  106.  A  942.       (2)  35L,  J.Ch.69. 

(3)  1  Ir,  B.  Sq.  455, 
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indeed  from  the  courts  having  evinced  any  inclination  ^^^ 
to  carry  the  principle  of  notice  of  an  unregistered  deed  Roas 
any  further,  so  as  to  make  constructive  notice  sufficient   jjusigR. 

to  take  away  the  priority  given  by  the  statute  to  the      

grantee  in  the  registered  deed,  I  find  in  a  very  late  case  "^°^' 
before  the  Court  of  Appeal  in  England  (1)  the  whole 
doctrine  of  Courts  of  Equity  in  this  matter  impugned 
and  severely  criticized  by  a  judge  of  great  experience, 
Lord  Justice  Bramwell^  who,  although  he  reluctantly 
yielded  to  the  force  of  authority,  thus  concludes  his 
judgment : 

I  doubt  very  much  whether  the  principle  of  Courts  of  Equity 
ought  to  be  extended  to  cases  where  registration  is  provided  for  by 
statute.  I  do  not  know  whether  I  have  grasped  the  doctrines  of 
equity  correctly  in  this  matter,  but  ii  I  have  they  seem  to  mo  to  be 
like  a  good  many  other  doctrines  of  Courts  of  Equity,  the  result  of  a 
disregard  of  general  principles  and  general  rules  in  the  endeavour  to 
do  justice  more  or  less  fanciful  in  certain  particular  cases. 

Applying  the  law  of  Courts  of  Equity  thus  settled  to 
the  facts  of  the  present  case,  it  is  obvious  that  the 
defendant  does  not  support  his  equitable  rejoinder 
unless  he  proves  actual  notice  of  the  deed  of  22nd 
August,  1869,  to  the  plaintiff,  or  to  his  properly  author* 
ized  agent.  Then,  it  is  not  sufficent,  to  enable  us  to 
answer  this  enquiry  favourably  to  the  defendant,  to  find 
that  from  the  state  of  the  property  purchased  by  the 
plaintiff  there  was  ocular  proof  that  the  wall  of  the 
house  had  been  built  upon  for  the  purpose  of  the 
defendant's  house,  and  was  used  by  the  defendant 
as  a  party  wall,  and  that  holes  had  been  cut  in  the 
chimney ;  if,  indeed,  the  evidence  is  sufficient  to 
warrant  any  such  inference,  a  question,  which  I  do 
not  stop  to  consider,  as  it  seems  to  me  to  be  entirely 
immaterial.  What  we  must  find,  in  order  to  hold 
that  the  defendant  is  entitled  to  a  verdict,  is  that 
he  had  knowledge  of  the  deed  conferring  the  title  to  the 

(1)  Qrewt9  V.  Wii\field,  14  Ch.  D.  577. 
3ii 
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1882      easement,  not  merely  that  the  defendant  was  in  &ct  in 
pi^     the  enjoyment  of  such  an  easement ;  and  of  this  I  need 
HcTNTHR    '^^^^ly  8ay  there  is  not  a  particle  of  proof.    There  is 
—      consequently  nothing  to  affect  the  priority  gained  by 
J^  '  the  plaintiff*,  claiming  through  a  registered  chain  of  title 
under  Forman,  by  reason  of  the  registration  of  the  con- 
veyance to  the  latter  anterior  to  the  registration  of  the 
deed  of  gprant. 

The  equitable  rejoinder  admits  the  allegation  in  the 
replication  that  Forman  was  a  purchaser  for  value. 
There  is,  however,  a  rejoinder  added  to  the  record,  in 
which  all  the  allegations  of  the  replication  are  traversed, 
and  amongst  those  so  put  in  issue  is  the  averment  that 
Forman  was  a  bond  fide  purchaser  for  value.  Strictly 
speaking,  there  ought  to  have  been  evidence  of  this  fact 
aliunde  the  conveyance  from  Na$h  to  Forman,  which, 
though  on  its  face  it  purports  to  be  a  conveyance  for 
value,  is,  as  regards  the  defendant,  res  inter  alios ;  having 
regard,  however,  to  the  admissions  made  at  the  bar 
by  which  Forman  was  treated  as  a  purchaser  for  value, 
and  to  the  desire  expressed  by  coxmsel  for  both  parties, 
that  the  appeal  should  be  decided  on  its  merits,  and 
particularly  with  reference  to  the  question  of  registra- 
tion and  notice,  I  do  not  feel  disposed  to  raise  any 
difficulty  upon  the  want  of  evidence  in  this  respect, 
but,  I  think,  an  affidavit  should  be  filed  in  the  court 
below,  showing  Forman's  purchase  to  have  been  for 
value. 

The  result  is,  therefore,  that  we  must  treat  the  deed 

of  22nd  August,  1869,  as  wholly  void  as  against  the 

plaintiff.    The  defendant,  therefore,  although  not  liable 

to  either  Nash  or  Caldwell,  so  long  as  the  title  to  the 

plaintiff's  property  remained  in  them,  cannot  justify  his 

present  continued  acts  of  interference  with  it  as  airainst 
the  plaintiff. 

The  cases  referred  to  in  the  judgment  of  the  court 
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below  hare  no  application.  They  were  not  cases  aris-  ^^^ 
ing  on  the  registry  laws,  but  cases  of  what  may  be  Boss 
called  equitable  easements.    It  is  well  settled,  that  if  ^j^^^^ 

on  the  sale  of  land  the  purchaser  covenants  not  to  use      

it  in  a  specified  manner,  or  the  vendor  covenants  not  °^ 
to  use  adjoining  land  retained  by  him  in  a  particular 
manner,  this  negative  covenant,  although  amounting  to 
a  mere  personal  covenant  at  law,  not  in  any  way  affect- 
ing  the  title,  will  in  equity  be  held  binding  on  all  sub- 
sequent  assigns  of  the  covenantor,  who  may  have  notice 
of  it.  This,  of  course,  does  not  apply  in  the  case 
of  a  grant  of  an  easement  effectual  at  law,  for  in  that 
case  a  purchaser  takes  the  land  subject  to  the  burden, 
whetiier  he  has  notice  or  not,  just  as  he  would  be  held 
to  take  it  subject  to  a  legal  lien  or  mortgage,  of  which 
he  had  no. notice.  But  as  the  covenants,  in  the  class  of 
cases  I  have  mentioned,  are  binding,  on  the  general 
principles  of  equity,  only  on  subsequent  purchasers  from 
the  covenantor  with  notice,  courts  of  equity,  when  asked 
to  enforce  such  covenants  against  assignees  for  valuable 
consideration,  apply  the  ordinary  equitable  doctrine  of 
constructive  notice,  which  raises  a  very  different  ques- 
tion from  that  of  actual  notice,  sufGlcient  to  save  an  unre- 
gistered deed  horn,  the  operation  of  the  statute ;  the  en- 
quiry, in  these  oases  of  covenants,  being,  not  whether  the 
purchaser  had  any  actual  knowledge  of  the  deed,  but 
whether  he  had  notice  of  such  facts  as  would,  if  he  had 
puiBued  enquiries,  which  they  ought  to  have  induced 
him  to  make,  have  ultimately  led  him  to  the  discovery  of 
the  deed.  It  is  precisely  notice  of  this  kind — con- 
structive or  imputed  notice — that  the  House  of  Lords 
have  most  emphatically  said,  in  Barrp  v.  Ag^a  Bank,  is 
not  sufficient  in  cases  under  the  registry  laws. 

For  these  reasons,  I  am  of  opinion  that  we  ought  to 
allow  this  appeal  with  costs,  and  that,  upon  the  affi- 
davit 1  have  mentioned  being  filed  in  the  court  below. 
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^^     the  rule  ni$i  for  a  new  trial  should  be  diachai^^  with 

Sobs      COsta. 


Hram* 


FOUBNIEB,  J. : 

La  question  en  cette  cause  est  de  savoir  si  la  pTopri£t6 
de  I'appelant  doit  6tre  con8id6r6e  comme  encore  gr6y6e 
de  la  servitude  imi>os6e  en  faveur  de  Hunter^  I'intimfi, 
par  Caldwell^  un  des  quatre  propri^taires  qui  ont 
possM6  avant  Ross  Timmeuble  dont  il  s'agit.  Gette 
question  me  parait  devoir  6tre  uniquement  r6gl6e  par 
la  loi  d'enregistrement  de  la  NouveUe-Ecosse.  D'apres 
la  sec.  9  du  oh.  79  statut  refondu,  *'  All  deeds,  judg- 
"  ments  and  attachments  affecting  lands  shall  be  regis- 
"  tered  in  the  office  of  the  Oounty  or  District  in  which 
"  the  lands  lie.''  L'acte  du  22  aoiit  1869,  intitule  Memo- 
randum of  agreement,  par  lequel  Caldwell  a  c^6  pour 
^75  k  Hunter  les  droits  de  se  servir  du  mur  sud-est  de 
sa  maison,  avec  faculty  de  Texhausser  de  manidre  k  6viter 
a  ce  dernier  les  frais  de  construction  d'un  nouveau  mur, 
est  rev^tu  de  toutes  les  formalit6s  pour  en  fieiire  un  acte 
{deed)  suivant  la  loi  anglaise.  II  est  sign6  par  les  parties, 
scell6  et  d61ivr6  en  presence  de  t6moins.  II  comporte  k 
sa  face,  qu'il  a  6t6  fait  i)our  bonne  et  valable  conside- 
ration. II  est  Evident  que  la  transaction  dont  il  fiut 
preuve  6tait  de  nature  k  affecter  Timmeuble  de  Caldwell. 
Get  acte  renferme  done  toutes  les  conditions  des  actes 
qui  doivent  6tre  enregistr^  d'aprds  les  dispositions  de 
la  sec.  9.  La  section  19  nous  dit  quelle  sera  la  consfi- 
quence  du  dSfaut  d'enregistrement  d'un  tel  acte.  "  Deeds 
"  or  mortgages  of  lands  duly  executed  but  not  restored, 
"  shall  be  void  against  any  subsequent  purchaser  or 
"  mortgagee  for  valuable  consideration,  who  shall  first 
"  register  his  deed  or  mortgage  of  such  lands."  Les 
termes  de  cette  section  sont  clairs  et  prononcent  en 
faveur  d'un  acqu^reur,  pour  valable  consid6ration,  la 
d6ch6anoe  absolue  de  tons  les.droits  antferieurs,  que  pou- 
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rait  avoir  stir  tm  immeuble  ainsi  acquis,  celxii  qui  ^^2 
n'ayait  pas  fait  enregistrer  son  titre  lorsque  rimmeuble  Ems 
a  Changs  de  mains.  L'acte  de  CaldweU  a  Hunter  n'a  h^^,,^ 
6t6  enregistrS  que  le  20  mai  1871.  La  proprifitfi  avait  — :- 
d6j^  pas86  des  mains  de  Caldwell  k  Nash^  et  de  Nash  k  ....^ ' 
Farmant  et  de  ce  dernier  k  la  banque  de  la  Nouvelle* 
Ecosse  par  acte  du  26  juillet  1870,  et  enregistrS  le  m6me 
jour  k  Halifax^  dans  le  livre  B,  167,  p.  698.  Par  cet  acte 
la  banque  6tait  devenue  racqu6reur  de  la  propri6t6  en 
questicSh  pour  la  somme  de  $27,000.  II  n'y  avait  pas 
alors  d'enregistrement  de  Tacte  de  Caldwell  k  Hunter  ; 
et  la  propri6t6  se  trouvait  par  consequent  exempte  des 
semtudes  imi)os6es  par  Caldwell  en  faveur  ^'Hunter. 
L'enregistrement  a  6t6  fait  le  20  mai  1871,  lorsque 
Caldwell  avait  depuis  longtemps  cess6  d'6tre  propria- 
taire,  et  lorsque  la  banque  Stait  propriStaire  et  en  pos- 
session pour  valable  consideration.  Get  enregistrement 
ne  i>ouvait,  d'apres  la  sec.  19  de  I'acte  d'enregistrement, 
conferer  aucun  droit  k  Hunter  qui,  faute  d'enregistre- 
ment dans  le  temps  voulu,  avait  perdu  tons  ses  droits. 
L'enregistrement  qu'il  a  fait  alors  n'a  pu  les  faire 
revivre  k  I'encontre  de  rApj)elant.  Mais  on  objecte 
encore  k  ce  dernier  que  les  marques  de  cette  servitude 
etant  visibles,  il  doit  etre  consid6r6  comme  en  ayant 
eu  avis.  D'abord  ce  fait  est  loin  d'etre  clairement 
prouve.  II  faut  faire  une  attention  toute  particulidre 
et  regarder  bien  haut,  dans  une  rue  tres  etroite,  pour 
8'ai)ercevoir  qxi^ Hunter  a  construit  sur  le  mur  de  la 
maison  de  Ross.  Les  autres  usages  qp! Hunter  a  fait  du 
mur  ne  paraissent  pas  k  I'exterieur.  Je  ne  consid^re 
done  pas  ces  indices  comme  suffisants  pour  faire  preuve 
que  Ross  doit  etre  consid§ie  comme  acquSreur  avec 
avis  de  I'existence  des  servitudes  en  question. 

Pour  empfecher  I'eflfet  de  la  loi  d'enregistrement,  il  ne 
fallait  pas  moins  qu'un  avis  special  (actual  notice)  de 
I'existence  des  droits  en  question.    G'est  la  doctrine 
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1882     d6yelopp6  dans  la  cause  de  Lee  vs.  CluUan^  (1)  soutenn 

KoM     par  les  nombreuses  autorit^s  qui  y  sont  citfees.      Ce 

IluHTKR.  J^oOment  consacre  la  v§ritable  doctrine  applicable  k 

«—      cette  cause  en  exigeant  en  pareil  cas  avis  special  {aciual 

^"""Jt''^- notice). 

The  very  object  of  theBegbtrAikm  Act  is  to  exclude  prior  charges 
of  which  you  have  no  actual  notice,  and  to  abflolre  you  from  the 

necessity  of  inquiry .The  judgment  of  the  House  of  LordB  in 

the  case  of  the  Agra  Bank  vs.  Barry,  to  which  I  have  referredi 
entirely  supports  the  view  I  have  expressed  as  to  the  necessity  for 
actual  notice. 

Pour  ces  motifs  je  ^uis  d'avis  que  Tappel  devrait  dtie 
accord^. 

Henby,  J. : 

I  have  arrived  at  the  same  conclusion.  Registry  acts, 
such  as  have  been  passed  in  Nova  Scotia^  are  supposed 
to  be  known  to  every  x>erson,  and  theie  is  a  duty 
thrown  upon  everyone  who  acquires  a  title  or  interest 
in  lands  to  register  his  title,  and  when  he  does  not  do 
so  it  must  be  taken  that  he  fail  to  do  so  at  his  peril — ^that 
he  does  so  knowing  that  he  is  £uling  in  that  portion  of 
his  duty  to  himself  in  securing  a  proper  title  to  the 
property  which  he  has  purchased.  I  consider  the 
Registry  Act  makes  the  law  totally  different  to  what  it 
ever  was  before  in  regard  to  notice,  and  I  agree  with 
the  doctrine  that  actual  notice  amounting  to  fraud  is 
necessary  to  void  the  operation  of  the  Begistry  Acts. 
If  the  Begistry  Act,  or  the  provisions  and  objects  of  it, 
can  be  set  aside  to  enable  a  party  to  get  the  benefit  of  a 
conveyance  for  an  easement,  he  may  obtain  such  a 
benefit  as  would  destroy  the  value  of  the  proi)erty  to 
the  party  purchasing  it  to  a  large  extent.  That  would, 
therelore,  defeat  the  object  that  the  legislature  had  in 
view.  The  legislature,  in  view  of  passing  the  Begistry 
Acts,  requires  everybody  to  register  any  conveyance  he 

(1)  VoL  24  Weekly  Beporter,  p.  106. 
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receives  with  regard  to  land  and  makes  it  void  as  1^2 
regards  the  next  subsequent  purchaser  unless  it  is  koss 
registered.    That  being  the  case,  a  party  purchasing  is   j,  ^' 

presumed  to  know  what  the  law  is,  and  to  act  upon  it      

so  as  to  protect  his  own  rights,  and  when  a  person  t^  *  * 
searches  the  registry  office  and  finds  no  conveyance,  he 
has  a  right  to  assume  that  there  is  no  conveyance  which 
will  interfere  with  the  right  of  the  party  to  convey 
him  the  title  that  he  has  purchased.  I  therefore,  in 
ptttOy  give  my  views  as  to  what  I  think  the  registry 
laws  are  applicable  to,  at  least  in  Nova  ScoHa^  and  I 
agree  with  my  brethren  that  this  appeal  should  be 
allowed. 

Q-WTNNS,  J. : 

The  declaration  in  this  action,  which  is  one  of  tort 
alleged  to  have  been  committed  on  lands  of  the  plaintiff 
in  his  own  possession  and  in  the  possession  of  his  tenants, 
the  reversion  being  in  him  at  the  time  of  the  committal 
of  the  alleged  wrongs,  contains  five  counts ;  but  as  the 
whole  substance  of  the  tort  complained  of  and  relied  up- 
on is  contained  in  the  second  count  it  will  be  sufficient 
to  set  out  that  count,  wherein  the  plaintiff  complains : 

That  the  plaintifi,  before  and  at  the  time  of  the  oommitting  of 
the  grievances  hereinafter  mentioned,  was  and  still  is  lawfiilly 
poBseMed  of  a  certain  messuage  and  building  situate  on  HollU 
street,  in  the  city  of  Halifax,  that  the  defendant  wrongfully  and 
ixyuriously  erected  and  kept  erected  a  building  situate  on  Hollis 
street  aforesaid,  contiguous  and  ac^ining  to  the  said  messuage  and 
building  of  the  plaintiff,  and  used  and  continues  to  use  the  wall  of 
the  plaintiff's  said  building  as  and  for  a  wall  for  the  defendant's  said 
building,  and  pierced  holes  in  said  wall,  and  inserted  and  kept 
inserted  therein  beams  and  timbers  and  other  materials  of  defen- 
dant's said  building,  and  pierced  holes  in  the  chimney  of  plaintiff's 
said  buifding  and  inserted  and  kept  inserted  in  said  ohimney  divers 
stove  pipes  and  fire  places,  and  filled  up  the  said  ohimney  with  soot 
from  defendant's  said  building,  and  removed  the  oomioe  from  plain- 
tiff's said  building,  and  also  wrongfully  and  injuriously  put,  placed 
and  built  a  certain  wall  and  projection  in  ocimection  therewith  over 
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1882       and  up<m  the  said  building  and  wall  of  the  plaintiff,  and  the  same  bo 

*xt^      put,  placed  and  built  as  aforesaid|  kept  and  continued  for  a  long 

9.  space  of  time,  and  by  reason  of  the  premises  the  said  roof  and  wall 

Hmrrnu   of  the  plain  tiff  ^s  building  were  weakened  and  injured,  and  the 

r%J'~^   T  plaintiff  was  and  is  prevented  from  building  upwards  and  adding  to 

'    '  his  said  wall  and  building,  and  by  reason  of  the  premises  the  plain- 

iiil  has  been  greatly  annoyed  and  incommoded  in  the  use,  poasession 

and  ex\joyment  of  his  said  messuage  and  building,  and  the  same 

have  become  thereby  and  are  greatly  damaged,  deteriorated  and 

lessened  in  value. 

To  the  whole  declaration  the  defendant  pleads  seveial 
pleaa.  It  is  only,  however,  necessary  to  set  ont  three, 
namely : — 

Secondly.  That  the  plaintiff  was  not  possessed  as 
alleged. 

Seventhly.  A  special  plea  of  a  grant  under  seal  of 
one  Samuel  Caldwell^  while  he  was  owner  in  fee  of  the 
said  premises  now  of  the  plaintiff,  and  before  the 
plaintiff  had  any  estate  therein,  to  the  defendant  to  do 
the  several  acts  complained  of,  and  the  doing  of  the 
several  acts  under  and  in  virtue  of  such  grant  while 
the  said  Samuel  Caldwell  continued  so  seized,  and  that 
the  alleged  trespasses  were  and  are  the  enjoyment  by 
the  defendants  of  the  rights  and  easements  so  granted 
by  the  said  Samuel  Caldwell.    And  eighthly : 

For  an  eighth  plea  to  said  declaration  and  for  a  defence  upon 
equitable  grounds,  the  defendant  says  that  long  before  the  plaintiff 
became  possessed  of  or  entitled  to  the  said  lands  and  premises  in 
said  declaration  set  forth  one,  SamutH  (Mdwtll  was  the  owner  thereof 
and  of  the  said  building  known  as  the  Victoria  Block,  then  and  ever 
since  standing  thereon,  and  the  south  wall  of  said  building  was  the 
northern  boundary  of  a  lot  of  land  belonging  to  the  defendant,  and 
of  which  he  then  was  and  and  ever  since  has  been  the  owner  in  fee ; 
that  the  defendant  being  desirous  of  pulling  down  the  building  then 
upon  his  said  lot  and  erecting  thereon  a  new  and  more  valuable 
building,  and  also  being  desirous  of  using  the  south  end  wall  of  said 
Victoria  Block  as  the  north  end  wall  of  his  said  new  building,  as  far 
as  the  same  could  be  made  available  for  such  purposes,*  entered  into 
an  agreement  under  seal  with  the  said  Samntl  OaldwM  on  or  about 
the  22nd  day  of  August,  1859,  which  agreeipent  is  in  the  wor^s 
fbllowiiig,  that  is  to  say : 
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Memorandum  of  agreement  made  the  22nd  day  of  August;  in  the       1882 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-nine,  between 


8amu4l  CktldweUf  of  Halifax,  Esquire,  of  the  one  part,  and  James  ^ 
Hunter,  of  the  same  place,  gas-fitter,  of  the  other  part.  Whereas  Huntbr. 
the  said  James  Hunter  lately  purchased  the  lot  of  land,  dwelling  ■— ■ 
hoase  and  premises  situate  on  Hollis  street,  in  the  city  of  Halifax,  ^^"  ' 
adjoining  the  south  end  of  the  brick  building  called  Victoria  Block, 
lately  in  the  occupation  and  possession  of  Henry  Fryer,  esquire,  as 
an  office,  and  by  his  tenants  as  a  dwelling  house,  and  the  said  James 
Hunter  being  about  to  pull  down  the  said  dwelling  house  and  to 
ert'ct  on  the  site  thereof  a  brick  building  with  an  iron  front  and  four 
stories  high,  suitable  for  his  trade  and  business,  and  whereas  the 
said  Samuel  Caldwell,  as  the  owner  of  the  said  Victoria  Block,  hath 
consented  and  agreed  with  the  said  James  Hunter,  for  the  considera- 
tion hereinafter  mentioned,  to  permit  and  allow  the  said  James 
Hunter,  his  contractors,  builders  and  workmen  to  make  use  of  the 
south  end  or  wall  of  the  said  Victoria  building  in  the  erection  of  the 
said  new  store  so  as  to  save  to  the  said  James  Hunter  the  expense  of 
a  new  wall  or  end  to  his  new  building  about  to  be  erected.  Now 
this  agreement  witnesseth  that  the  said  Samuel  Oaldwell,  for  himself, 
his  heirs,executors  and  administrators^doth  hereby  covenant,promise 
and  agree  to  and  with  the  said  James  Hunter,  his  executors,  adminis- 
trators and  assigns  in  manner  following,  that  is  to  say :  That  he  the 
Bidd' Samuel  Caldwell,  for  and  in  consideration  of  the  sum  of  seyenty- 
five  pounds  currency  to  him  in  hand  paid  by  the  said  James  Hunter, 
he  the  said  Samuel  Caldwell  hereby  agrees  to  permit  and  allow  the 
•aid  James  Hunter,  his  contractors,  builders  and  workmen,  to  make 
use  of  the  south  end  or  wall  of  the  brick  building  or  Victoria  block 
in  every  way  that  may  be  requisite  and  necessary  to  save  the  said 
James  Hunter  the  expense  of  a  new  north  wall  to  his  new  building, 
and  to  pierce  the  end  of  the  said  wall  to  allow  the  ends  of  the  tim- 
bers and  joists  of  the  new  building  to  be  inserted  therein,  and  to  use 
the  south  end  wall  of  the  Vietoriahlock  in  all  respects  to  the  depth 
and  height  of  the  new  building  as  if  the  said  James  HunterhsAhmlt  a 
new  north  wall  for  his  own  building.  And  as  it  is  intended  that  the 
new  building  shall  be  higher  than  the  Victoria  block,  it  is  further 
agreed  that  the  said  James  Hunter  and  his  contractors  and  workmen 
may  raise  anew  wall  on  the  top  of  the  south  end  or  cornice  of  the 
said  Victoria  block  and  continue  the  same  upwards  to  the  fiill  height 
and  depth  of  the  said  new  building,  and  also  to  cut  a  hole  or  holes  in 
the  chimney  now  erected  for  stove  pipes  and  to  have  the  rigjht  and 
'  privilege  of  using  the  same  at  all  times  hereafter  for  that  purpose. 
The  said  James  Hunter  hereby  agrees  to  raise  the  laid  chimney  as 
high  as  may  be  necessary  and  to  make  good  the  new  wall  on  the 
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1882       top  of  the  preient  finish  or  comiod  of  the  Vieiaria  block  and  round 
the  chimney  to  prevent  leakage^  and  further  that  in  the  erection  of 


P^         the  said  new  building  as  little  damage  as  possible  shall  be  done  to 

HmiTnt.   the  south  wall  of  the  Vietaria  building,  and  that  all  holes  or  any 

^   *~*  -  other  damage  shall  be  filled  up  and  made  good  by  the  said  Jamet 

In  witness  whereof  the  said  parties  have  hereunto  their  hands  and 
seals  subscribed  and  set  the  day  and  year  first  above  written. 

Signed,  JAMES  HUNTER.    (L&) 

SAMUEL  CALDWELL.    (LS.) 
Signed,  Sealed  and  Delivered 
in  the  presence  of 

WM.  ROBINSON. 

And  thereupon  the  said  Jamea  Amte*,  having  paid  tiie  sum  men- 
tioned in  the  said  agreement  as  the  oonsideration  for  the  ri^^ts  and 
easements  thereby  granted,  pulled  down  the  building  then  standing 
upon  his  said  lot,  and  at  a  very  large  expense  erected  a  new  and 
valuable  building  thereon  adyoining  said  Vicioria  block,  and  made 
use  of  the  said  south  end  wall  of  VinUiTia  block  in  every  way  that 
was  requisite  and  necessary  so  as  to  save  the  defendant  the  expense 
of  a  new  north  wall  to  his  said  building,  and  did  pierce  the  end  of 
the  said  wall  to  allow  the  ends  of  the  timbers  and  joists  of  said 
new  building  to  be  inserted  therein,  and  the  same  were  inserted 
therein,  and  the  defendant  used  the  said  south  wall  of  Victoria 
block  in  all  respects  to  the  depth  and  height  of  said  new  building  as 
if  the  defendant  had  built  a  new  north  wall  for  his  buUding,  and  did 
raise  a  new  wall  oa  the  top  of  the  south  cornice  of  the  said  Vicioria 
block  and  continued  the  same  upwards  to  the  Aill  height  and  depth 
of  defendant's  said  new  building,  and  did  cut  holes  in  the  chimney 
of  said  Vieioria  block  for  the  stove  pipes  of  and  from  said  building 
of  defendant,  and  did  insert  defendant's  stove  pipes  therein  and  has 
ever  since  used  and  ei^joyed  said  south  wall  of  said  Vietoria  block 
and  said  chimney  and  said  cornice,  for  the  purpose  and  in  the  manner 
aforesaid,  and  his  ei\joyment  and  use  thereof  has  been  visible, 
public  and  notorious,  and  he  was  in  the  enjoyment  thereof  when  the 
plaintiff  became  the  owner  of  or  entitled  to  the  reversion  in  the 
baii  land  and  premises  and  said  Vietoria  block,  and  the  same  was 
known  to  the  plaintiff,  and  he  had  notice  of  the  foregoing  facts  and 
circumstances  when  he  became  the  owner  thereof;  and  he  took  the 
same  subject  to  said  easements  and  said  right  ex^joyed  by  defendant 
as  aforesaid ;  and  sud  alleged  trespasses  were  the  said  use  and  en- 
ioyment  thereof  by  defendant. 

Tq  tliesQ  plpae  the  ^efei^^aiit  replies  : — 
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Ist.  By  joining  isiue  upon  allof  them— and  farther,  ^^2 
4th,  as  to  the  7th  plea,  that  the  deed  therein  alleged  Boss 
^as  not  the  deed  of  the  said  Samuel  Caldwell,  Huntrb. 

5th.  As  to  the  said  7th  plea,  that  there  was  and  is      

no  snch  deed  and  grant  as  is  set  up  in  said  plea,  and  ^ZL' 
the  alleged  rights,  easements  and  privileges  were 
not,  nor  was  any  of  them  granted  to  the  said  defendant 
as  alleged,  and  the  plaintiff,  when  he  become  owner  of 
the  said  building,  close  and  messuage,  had  no  notice  of 
such  rights,  easements  and  privileges,  and  did  not 
become  such  owner  subject  thereto  as  alleged. 

6th.  As  to  said  7th  plea,  that  the  alleged  deed  was 
a  license  and  not  otherwise,  and  the  same  was  revoked 
before  the  plaintiff*  became  such  owner  of  said  building, 
land,  messuage  and  close— ^before  the  alleged  grievances 
and  trespasses,  as  the  defendant  well  knew. 

8th.  As  to  the  said  8th  plea — ^that  the  agreement 
set  out  in  said  plea  is  not  the  agreement  of  the  said 
Samuel  Caldwell,  and  he  did  not  agree  as  alleged. 

9th.  As  to  8th  plea— that  he  denies  each  and  every 
allegation  and  statement  contained  in  said  plea. 

10th.  And  for  tenth  replication — as  to  the  said  8th 
plea,  and  for  a  defence  upon  equitable  grounds,  the 
plaintiff*  says  that  the  sum  mentioned  in  the  said  agree- 
ment was  not  nor  was  any  part  thereof  paid  as  alleged, 
and  the  said  agreement  and  license  thereby  given  were 
rescinded,  cancelled  and  revoked  before  the  grievance 
and  trespasses  set  out  in  the  plaintiff^s  declaration,  as 
the  defendant  well  knew. 

11th.  And  for  an  eleventh  replication  the  plaintiff  as 
to  the  said  8th  plea,  and  for  a  defence  upon  equitable 
grounds,  says  that  the  plaintiff  when  he  became  the 
owner  of  the  said  land  and  premises,  and  the  said  Vic 
toria  block,  or  entitled  to  said  reversion  as  set  out  in 
said  declaration,  had  no  notice  or  knowledge  of  the 
alleged  agreement,  or  said  alleged  facts  and  circum- 
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1882  stances  set  out  in  said  plea,  and  did  not  take  the  said 
Boss  lands  and  premises  and  said  Victoria  block  subject  to 
HaiiTBB.  ^^  alleged  easements  and  rights  as  alleged  in  said 
*-^  plea,  and  purchased  and  acquired,  and  became  owner 
{^'  *  of  the  said  land  free  from  any  of  the  said  alleged  ease- 
ments and  rights. 

The  plaintiff  also  replied,  by  way  of  new  assignment, 
but  it  is  unnecessary  to  refer  to  this,  because  it  was  not 
suggested  at  the  trial  that  the  plaintiff  was  proceeding 
for,  or  that  the  defendant  had  done  anything  not 
mentioned  in  the  deeds  pleaded  in  the  '7th  and  8th  pleas. 

The  plaintiff  thus  joined  issue  on  the  pleas  of  not 
guilty  and  not  iK>ssessed,  and  also  upon  all  the  material 
matters  alleged  in  the  7th  and  8th  pleas. 

The  4th  replication,  which  is  to  the  7th  plea,  and 
which  denies  that  the  deed  therein  pleaded  as  the  deed 
of  Samuel  CadweU  is  his  deed,  is  but  a  repetition  of  the 
denial  of  one  of  the  material  matters  alleged  in  the  7th 
plea  and  necessary  to  be  proved  in  order  to  sustain  that 
plea,  and  was  therefore  a  matter  already  put  in  issue  by 
the  joinder  in  issue. 

The  5th  replication  as  to  that  part  of  it  which  denies 
that  there  was,  or  is  such  a  deed  as  that  set  out  in  the 
7th  plea,  is  but  another  mode  of  repeating  the  4th  repli- 
cation, and  as  to  the  residue  is  either  a  denial  of  facts 
not  material  to  the  establishment  of  the  substance  of  the 
plea,  or  which  if  material  had  already  been  put  in  issue 
by  the  joinder  in  issue,  or  it  is  matter  relied  ui)on  as  a 
conclusion  of  law,  namely,  that  the  plaintiff  did  not 
become  owner  of  the  premises  in  question,  subject,  as 
had  been  alleged  in  the  plea  to  the  terms  of  that  deed, 
.because  he  had  not,  as  he  alleges  he  had  not,  notice  of 
the  easements  and  rights  mentioned  in  the  plea  having 
been  granted  as  is  therein  alleged  when  he  became 
owner  of  the  premises  consisting  of  the  Victoria  build- 
ing. 
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The  8th  replication  is  open  to  the  same  observations      ^882 
as  to  the  8th  plea  as  is  the  4th  replication  as  to  the  7th      koss 

The  ninth  replication  is  a  precise  repetition  in  a  differ-      

ent  form,  of  the  joinder  in  issne.  The  tenth  replication  L^^' 
is  an  attempt  to  set  up  as  a  matter  of  fa(5t  the  non- 
payment of  the  sum  of  money  which  is  in  the  deed  set 
out  in  the  eighth  plea,  admitted  under  the  hand  and 
seal  of  Samuel  Oaldwell  to  have  been  paid  in  hand ; 
and  to  offer  as  a  point  of  law  that  thereby,  that  is  by 
such  alleged  non-payment,  the  deed  set  out  in  the  plea 
became  rescinded,  cancelled  and  revoked  before  ever 
the  defendant  did  the  acts  complained  of. 

The  eleventh  replication,  while  admitting  the  execu- 
tion of  the  deed  set  out  in  the  eighth  plea,  sets  up  the 
claim  that  in  point  of  law  or  equity  the  plaintiff,  when 
he  acquired  and  became  owner  of  the  Victoria  building, 
did  so  free  from  the  easements  and  rights  mentioned  in 
the  deed  set  out  in  the  plea,  for  the  reason  that,  as  he 
alleges,  he  had  no  notice  or  knowledge  of  the  agree- 
ment so  set  out  in  the  eighth  plea  when  he  purchased. 

The  appeal  case  brought  before  us  does  not  show 
what  course  the  defendant  adopted  in  relation  to  the 
above  fifth,  tenth  and  eleventh  replications.  The  case 
was  argued  as  if  he  had  joined  issue  thereon,  and  in  so 
far  as  the  merits  of  the  case  can  be  affected  we  may 
assume  this  to  have  been  done. 

The  case  was  brought  down  for  trial  before  a  judge 
without  a  jury,  and,  briefly,  it  may  be  said  that  the  acts 
complained  of  appeared  to  have  been  all  committed  in 
the  years  1859  and  18&0,  and  in  the  manner  and  under 
the  authority  of  the  deed  set  out  in  the  eighth  plea.  It 
was  also  proved  that  the  £^5  in  the  deed  mentioned 
was  paid  to  one  Nash^  at  whose  request  Caldwell,  as  he 
himself  testified,  executed  the  deed  of  the  22nd  August, 
1859.    That  If<ish  was  the  person  at  that  time  bene* 
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1882  ficially  interested  in  the  premises  in  question  would 
Ko^  appear  from  the  fact  that  by  deed  dated  the  15  th  July, 
lIuiiTBB  ^^^^'  Caldwell^  for  the  expressed  consideration  of  five 
~—  shillings,  conveyed  the  premises  under  the  description 
Owyniie,J.^j  "The  Vicioria  Buildings"  to  Nash  in  fee.  It  was 
further  proved  that  by  deed  dated  the  15th  July,  1863, 
registered  the  1st  August,  1863,  Nash  conveyed  the 
premises  by  the  same  description  to  one  Forman  and 
that  Formanj  by  deed  dated  the  26th  of  July  and 
registered  the  27th  July,  1870,  conveyed  the  same 
premises  with  another  lot  of  land  to  the  president,  di- 
rectors and  company  of  the  Bank  of  Nova  Scotia  in  trust 
to  sell  the  same,  and  to  apply  the  proceeds  in  liquids* 
tion  of  a  debt  due  by  Forman  to  the  bank.  It  was 
further  proved  that  the  deed  of  the  22nd  August,  1859, 
was  registered  on  the  20th  May,  1871,  and  that  by  deed 
dated  the  1st  November,  1872,  and  registered  the  20th 
January,  1878,  the  Bank  of  Nova  Scotia  conveyed  the 
premises  in  question  to  the  plaintiff  in  fee  under  a 
special  description  concluding  as  follows :  "  The  pro- 
perty now  in  description  being  known  as  Victoria 
Buildings." 

The  learned  Chief  Justice  of  the  Supreme  Oourt  of 
Nova  Scotia,  before  whom  the  case  was  tried,  rendered 
a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  upon  the  facts  and  law,  which  verdict  the  court 
in  term,  by  a  judgment  delivered  by  the  learned  Chief 
Justice  himself,  set  aside  and  entered  for  the  defendant, 
and  issued  arule  for  judgment  for  the  defendant  thereon. 
It  is  from  this  judgment  and  rule  that  the  plaintiff 
has  appealed. 

Now,  from  the  above  statement  of  the  pleadings,  it  is 
obvious  that,  inasmuch  as  it  appeared  that  all  the  ac:8 
complained  of  were  committed  in  1859  and  1860,  when 
Caldwell  was  seized  in  fee  in  possession  of  the  premises 
nowowned  by  the  plaintiff,  and  twelve  years  before 
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the  plaintiff  had  any  estate  or  interest  therein,  the  con-  ^^^ 
tinning  existence  of  a  house  so  erected  while  Caldwell  Boas 
was  seized  in  fee  could  not  give  to  the  plaintiff  any    huhtkb. 

cause  ot  action  of  the  nature  of  the  present  one  which      

is  in  trespass.  The  issue  joined  upon  the  plea  of  not  ^^  ^ 
possessed  raised  directly  the  question  whether  the 
plaintiff  was  possessed  of  the  Victoria  building  at  the 
time  the  defendant  did  the  acts  complained  of,  and  this 
issue,  upon  the  evidence,  could  be  found  only  in  favor 
of  the  defendant,  and  is  conclusive  against  the  plaintifi^'s 
right  to  recover  upon  this  record.  It  was  suggested 
that  under  the  doctrine  of  relation,  the  plaintiff,  although 
he  became  entitled  only  in  November,  1872,  twelve 
years  after  the  complete  erection  of  the  defendant's 
house,  which  the  plaintiff  desires  now  to  have  pulled 
dovra,  can  recover  in  this  action  as  for  a  trespass  com- 
mitted before  he  became  entitled,  being  continued  after, 
but  that  doctrine  of  relation  applies  only  where  the  origi- 
nal act  was  a  trespass,  the  continuance  of  which  is  said  to 
constitute  a  continuing  trespass ;  it  has  never,  that  I  am 
aware  of,  been  applied  so  as  to  make  an  act,  perfectly 
legal  when  completely  executed,  acquire  by  mere  con- 
tinuance the  character  of  a  trespass  committed  against 
a  person,  who,  at  the  time  of  the  completion  of  the  act, 
had  no  estate  or  interest  whatever  in  the  land  upon 
which  the  act  was  done,  but  who  subsequently  acquires 
the  land  while  the  thing  so  done  remains  upon  it. 

It  was  suggested  that  the  defendant  not  hav- 
ing withdrawn  his  house  from  the  support  of  the 
south  wall  of  the  Victoria  building,  upon  plaintiff's 
notice  to  him  to  do  so  after  the  plaintiff's  purchase, 
constituted  an  act  of  trespass  sufficient  to  support  this 
action,  but  the  answer  to  that  is  obvious,  namely,  that 
nonfeasance  never  can  in  itself  constitute  an  aot  of  tres- 
pass (1).    Then  as  to  the  7th  and  8th  pleas — ^these 

(1)   BuUen  &  Leake,  416. 
23 
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1882     pleas  respectively  set  up  a  good  and  sufficient  grant  at 

Boss     common  law  executed  by  the  owner  in  fee  of  the  Vic 

HuvTiB.  ^^^  building,  under  his  hand  and  seal,  granting  to 

the  defendant  the  easement,  right  and  privilege  to  do 

^[!^'  *the  several  acts  now  complained  of;  and  the  pleas 
allege  the  complete  performance  of  those  acts  by  the 
erection  of  the  defendant's  house  under  and  in  pur- 
suance of  the  provisions  of  the  deed  granting  the  ease- 
ment. These  pleas,  if  true,  show  a  complete  defence 
in  law  to  the  plaintiff's  action,  and  the  facts  pleaded 
in  them  have  neither  been  disputed  on  the  record  nor 
disproved ;  in  fact,  on  the  contrary,  they  have  been 
admitted  upon  the  record  and  proved  also  to  be  true  in 
fact  in  every  particular.  They  have  been  admitted 
upon  the  record  by  the  replications  thereto,  which 
allege  by  way  of  answer  to  the  facts  pleaded  in  the 
defendant's  plea,  that  the  plaintiff,  when  he  purchased 
and  became  owner  of  the  premises  in  question  called 
the  Victoria  building,  had  no  notice  of  the  facts  relied 
upon  in  the  pleas.  Now,  as  to  the  mere  matter  of  fact 
involved  in  the  issue  joined  upon  this  replication,  it 
sufficiently  appears  that  the  plaintiff  had  full  oppor- 
tunity of  observing  the  position  and  precise  condition 
of  that  particular  thing  which  he  was  purchasing 
under  the  designation  of  ''the  Victoria  buildings,"  and 
I  must  say  that  in  my  judgment  it  would  be  com- 
petent and  proper  for  a  jury,  or  a  judge  acting  as  a  jury, 
to  apply  to  the  determination  of  that  issue  the  rule  laid 
down  in  Allen  v.  Beckham  ( 1),  namely,  that  where  one 
purchases  property  where  a  visible  state  of  things 
exists,  which  could  not  legally  exist  without  the  pro- 
perty being  subject  to  some  burden,  he  should  be  taken 
to  have  notice  of  the  extent  and  nature  of  that  burden. 
Common  sense  does  not,  in  my  judgment,  permit  a 
doubt  to  exist,  that  the  erection  of  the  south  wall  of  the 

(1)  11  Chy.  D.  796. 
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Victoria  building  (which  building  as  it  then  stood  ^^^ 
appears  to  me  to  have  been  what  the  plaintiff  was  pur«  "Sms 
chasing,)  above  the  roof  of  that  building  to  the  height   ^  *• 

of  another  story  in  defendant's  house  by  which  the      

defendant's  house  exceeded  the  Victoria  building  in  ^^^^^ynn^i  J« 
height,  and  which  south  wall  so  raised  supported  the 
roof  of  the  defendants  house,  constituted  such  a  visible 
state  of  things  that  no  intending  purchaser  seeing  the 
building  at  all,  could  fail  to  see ;  and  such  a  state  of 
things  should  have  conveyed,  and  should  have  been 
held  to  have  conveyed,  to  the  mind  of  the  intending 
purchaser,  when  purchasing ,  full  and  actual  notice  and 
knowledge,  that  the  defendant  was  in  the  actual  visible 
enjoyment  of  an  easement  in  the  south  wall  of  the  house 
the  plaintiff  was  about  purchasing  for  the  support  of 
the  roof  of  the  defendants  house  ;  and  that  he  had  such 
notice  and  knowledge  is  in  substance  and  effect  the 
finding  of  the  judges  of  the  court  below  acting  as  jurors 
upon  this  question ;  and  they  would,  in  my  judgment, 
have  been  justified  in  finding,  and  should  have  found,  as 
a  mixed  propositi3n  of  law  and  fact,  that  what  the  plain- 
tiff contracted  to  purchase  under  the  designation  of  the 
"  Victoria  buildings,"  and  what  was  in  fact  conveyed 
to  him  by  the  terms  of  his  deed,  namely,  *'  the  property 
now  in  description  being  known  as  Victoria  buildings  " 
was  that  building,  just  as  it  then  stood,  with  its  south 
wall  constituting  the  support  of  the  adjoining  house  in 
the  row  just  as  if  the  description  had  been  the  building 
known  as  No.  2  in  a  named  row  of  buildings  erected 
upon  the  east  side  of  Hollis  street ;  but,  wholly  apart 
from  these  considerations,  upon  what  principle  could 
the  plaintiff's  ignorance  of  acts  done  by  the  defendant 
twelve  years  previously  under  a  legal  common  law 
grant,  executed  by  the  owner  in  fee  of  the  premises 
upon  which  the  acts  were  done,  have  the  effect  of  attach- 
ing to  the  continuance  of  the  house  so  erected  the 
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1882     character  of  a  trespass  ou  the  plaintiff's  possession 

Bms     upon  his  acquiring  title  by  purchase  of  the  premises 

Hit*'       ^pon  which  Ihe  acts  so  authorized  were  done?    Such 

-^—      a  replication  plainly  admits  the  grant  as  pleaded,  and 

Qwynne^j.  ^^^^  ^j^^  ^^^^  Y^eie  done,  and  in  pursuance  thereof,  and 

offers  no  answer  in  law  to  the  defendant's  pleas.  If 
such  ignorance  as  is  pleaded  would  give  to  the  plaintiff 
any  locus  standi  in  equity  entitling  him  to  consider  the 
defendant's  house,  so  erected  12  years  previously  to  the 
plaintiff^s  purchase,  a  nuisance  which,  upon  purchasing 
without  notice  of  defendant's  right  to  do  the  acts  com- 
plained of  at  the  time  they  were  done,  the  plaintiff 
could  cause  to  be  abated  or  enjoined  against,  then  the 
replication  is  bad  as  a  departure  from  the  legal  cause 
of  action  stated  in  the  declaration,  and  can  entitle  the 
plaintiff  to  no  relief  upon  this  record.  Such  an  equity, 
if  such  exist,  must  be  stated  on  the  record  with  a  full 
statement  of  the  facts  which  giye  rise  to  the  equity 
expanded  upon  a  bill  in  equity  (1). 

In  the  argument  before  us  the  contention  of  the 
learned  counsel  for  the  plaintiff  was  that  by  reason  of 
the  Nova  Scotia  Ilegistry  Act,  section  19  of  chapter  '79 
of  the  revised  statutes,  fourth  series,  the  deed  of  the 
22nd  August,  1859,  although  registered  on  the  20th 
May,  18*71,  eighteen  months  before  the  plaintiff  acquired 
any  interest  in  the  premises  in  question,  was  void  as 
againat  him,  and  that  for  this  reason  this  action  could 
be  maintained.  The  learned  counsel  for  the  defendant 
objected  that  the  record  opened  no  such  i>oint,  and 
upon  the  following  day  expressed  his  willingness  to 
withdraw  that  objection,  and  that  the  case  should  be 
considered  as  if  that  i)oint  had  been  raised  by  the 
pleadings. 

For  my  own  part  I  must  say  that  in  my  opinion  no 

(1)  Thames  Iran   Works  Co.  v,  B.  Mail  8.  Packet  06.,  13  C.  B.  N. 

S.  358. 
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court  shotQd  in  any  case  accede  to  any  such^suggestion,      ^^^ 
although  consented  to  by  counsel,  unless  the  amend-      Boas 
ment  be,  in  fact,  made  at  the  time,  so  that  the  argument   huvveb, 
may  be  proceeded  with  in  view  of  the  new  pleadings.  ^^^ 
and  the  court  be  placed  in  the  position  of  calling  for      _. 
an  argument  in  support  of  the  sufficiency  of  the  plead- 
ings  in  point  of  law,  if  such  should  appear  doubtful, 
and  be  also  in  the  position  of  being  able  to  see  beforo 
the  close  of  the  argument  whether  any  new  issue  in  fact 
raised  by  the  added  pleadings  requires  further  investi- 
gation before  a  jury;  for  in  my  opinion  this  court 
should  not,  if  it  has  the  power,  allow  any  new  pleading 
to  be  put  upon  the  record  which  is  not  framed  in  such 
a  manner  as  to  accord  with,  and  be  supported  by,  the 
evidence  already  given,  and  to  be  a  good  nnd  sufficient 
answer  in  law  to  the  pleas  pleaded  by  the  defendant 
in  bar  of  the  plaintiff's  action ;  for  so  long  as  the  defen- 
dant's seventh  and  eighth  pleas  remain  unanswered 
the  defendant  must  recover  upon  this  record,  as  indeed 
he  must  with  the  plea  of  not  possessed  proved  and 
established  beyond  dispute  in  his  favor. 

Now  this  was  not  done  in  this  case,  but  the  argument 
was  proceeded  with  and  was  closed  upon  the  record  as 
it  came  up  to  us  from  the  court  below ;  but  ten  days 
after  the  close  of  that  argument  the  plaintiff  appears  to 
have  filed  with  the  registrar  of  this  conrt  a  replication, 
as  follows : — 

"And  for  a  further  replication  to  the  defendant's  seventh 
plea  the  plaintiff  says  that  the  alleged  deed  or  grant 
from  said  Caldwell  to  the  defendant  was  not  recorded 
in  the  registry  of  deeds  until  the  year  1871,  and  that 
said  Caldwell  had  long  previously  to  said  recording,  to 
wit,  in  the  year  1862,  conveyed  the  lands  and  building 
now  of  the  plaintiff  and  referred  to  in  the  plaintiff's 
declaration  to  one  Nash,  who  had  recorded  his  deed 
thereof^  and  the  said  Nash  had  sold  and  conveyed  the 
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1882      said  land  and  building  to  one  Forman,  who  was  a  bond 

Bon    JIde  purchaser  thereof,  for  value,  without  notice  of  the 

HuiiTn.  ^^  ^^^  ^'  gf<^t,  and  the  said  Forman  had  sold  and 

— ■*      conveyed  the  said  land  and  building  to  the  said  Bank 

1!^  *o(  Nova  Scotia,  who  was  a  bond  fide  purchaser  thereof, 

for  value,  without  notice  of  said  deed  or  grant,  and  who 

also  had  recorded  the  deed  thereof  to  the  said  bank,  and 

all  the   said  conveyances  and  sales  mentioned  herein 

had  been  made,  and  all  the  deeds  mentioned  herein 

were  recorded  in  the  registry  for  the  county  of  Halifax, 

in  which  county  the  said  lands  and  building  are  situate, 

prior  to  the  recording  of  the  deed  or  grant  set  up  in 

said  seventh  plea." 

At  the  foot  of  this  replication  is  added  a  note  to  the 
effect  following : — 

''The  same  matter  is  to  be  considered  as  replied  to 
"  the  eighth  plea  in  addition  to  the  replications  already 
''  pleaded  and  as  a  part  of  such  replications." 

I  stop  not  now  to  enquire  whether  the  brevity  which 
is  so  conspicuous  in  this  mode  of  replying  to  the  eighth 
plea  has  so  much  merit  in  it  as  to  justify  us  in 
adopting  this  novel  and  unprecedented  form  upon 
a  document  which  is  intended  to  be  preserved  as 
a  record  of  the  issues  joined  between  the  parties 
ui)on  which  the  court  pronounces  judgment  in  favor 
of  one  or  other  of  the  parties,  and  which^  being 
so  preserved,  might  be  regarded  as  establishing  a 
precedent  for  this  concise  method  of  pleading  to  be 
followed  in  other  cases.  There  appear  to  me  to  be 
matters  of  still  graver  importance  to  be  considered 
arising  out  of  the  replication  which  is  set  out  at  large  to 
the  seventh  plea  and  the  rejoinder  thereto,  and  which 
should  lead  us  to  the  conclusion  not  to  allow  these 
pleadings  to  be  now  added  to  the  record. 

And  firstly,  as  to  the  substance  of  the  replication,  it 
is  to  be  observed  that  it  admits  everything  averred  in  the 
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B6Tenth  plea,  namelyi  that  all  the  acts  complained  of  by  ^^^ 
the  plaintiff  in  his  declaration  as  wrengs  and  trespasses  Boss 
committed  npon  his  property  and  his  possession,  were   ^^^j^j^j^ 

done  and  legally  completed  by  the  defendant  before  the      

plaintiff  had  any  estate  whatever  in  the  premises,  and  ^^^^ 
were  so  legally  done  under  in  pursuance  of  the  provi- 
sions of  a  good  and  sufficient  grant  executed  under  the 
hand  and  seal  of  the  then  owner  in  fee  of  the  premises 
in  question,  and  while  he  continued  to  be  such  owner, 
and  that  the  alleged  acts  which  the  plaintiff  complains 
of  as  trespasses  consist  merely  in  the  continuance  of  the 
enjoyment  by  the  defendant  of  the  easement  so  granted. 
To  avoid  this  confession  the  replication  sets  up  the 
registry  of  a  deed  for  value  executed  to  one  Forman  by 
one  Nash^  who  may  be  said  to  have  claimed  title  to  the 
premises  in  question  by  deed,  not  for  value,  from  the 
defendant's  grantor,  and  who  was  a  party  privy  to  the 
deed  executed  to  the  defendant,  and  who  received  the 
consideration  therefor,  and  the  registry  also  of  a  deed 
for  value  executed  by  Forman  to  the  T3ank  o{  Nova 
Scotia  before  the  registry  by  the  defendant  of  the  deed 
relied  upon  by  him  in  his  seventh  plea,  which  deed,how- 
ever,  is  admitted  to  have  been  registered  long  before  the 
plaintiff  purchased,  and  the  replication  adds  that  neither 
Forman  nor  the  bank  at  the  time  of  their  respective  pur- 
chases had  any  notice  of  the  deed  or  grant  relied  on  by 
the  defendant.  And  if  we  are  to  consider  the  replication 
to  be  upon  the  record  as  pleaded  to  the  eighth  plea  (not- 
withstanding the  peculiarity  in  the  form  of  pleading  it), 
then  it  admits,  in  addition  to  the  above,  that  the  plain- 
tiff when  he  purchased  had  notice  of  the  grant  to  the 
defendant,  and  of  Lis  having  done  all  the  acts  (com- 
plained of  as  trespasses)  under  and  in  pursuance  of  the 
terms  of  such  grant.  Now,  it  being  admitted  that  the 
acts  complained  of,  when  done,  were  legally  done  in 
virtue  of  a  good  and  sufficient  deed  authorizing  them 
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1S82  to  be  done,  assuming  for  the  present  the  contention  of 
Bon  the  plaintiff  to  be  well  founded,  that  the  registry  of 
Hoiran*  ^^^  deeds  to  Forman  and  the  bank  of  Nova  Scotia 
^-—  before  the  registry  of  the  deed  of  grant  to  the  defendant 
'  '  deprived  the  latter  of  all  right  to  continue  any  longer 
to  avail  himself  of  the  easement  granted  to  him  by  his 
prior  legal  grant  completely  executed  though  it  was, 
still  the  plaintiff's  right  to  recover  in  this  action  would 
not  be  advanced,  nor  would  the  defendant's  right  to 
have  judgment  in  his  favor  upon  the  seventh  and 
eighth  pleas,  as  also  upon  his  plea  of  not  possessed,  be 
at  all  prejudiced,  for  the  reasons  I  have  already  before 
stated,  namely,  that  the  mere  continuance  of  an  act 
perfectly  legal  when  completely  executed  cannot  be- 
come an  act  of  trespass  committed  against  a  person,  a 
perfect  stranger  to  the  possession,  and  the  title,  at  the 
time  the  acts  were  completely  executed,  ui>on  his  acquis 
ing  title  to  the  premises  with  the  thing  so  done  remain- 
ing ui)on  them ;  and  that  the  nonfeasance  of  the 
defendant  in  not  acceding  to  the  plaintiff^s  demand  to 
remove  his  the  defendant's,  house  from  continuing  to 
rest  upon  the  south  wall  of  the  Victoria  building,  after 
the  plaintiff's  purchase  of  that  building,  cannot  consti- 
tute an  act  of  trespass. 

The  plaintiff,  in  virtue  of  the  prior  registry  of  the 
deeds  to  Fornian  and  the  bank,  in  priority  of  title  v^th 
whom  the  plaintiff*  claims,  may  i>erhaps,  I  do  not  say  it 
does,  but  it  may  perhaps  give  to  the  plaintiff  a  right  to 
file  a  bill  in  equity  to  attain  the  object  sought  to  be 
attained  by  this  action  of  trespass,  but  in  face  of  the 
matters  abundantly  proved,  and  indeed  admitted  on  the 
record,  the  plaintiff  cannot  sustain  the  present  action. 
When  such  a  bill  shall  be  filed,  it  will,  in  my  opinion, 
be  time  enough  to  consider  what  effect  (if  any)  the 
registry  laws  of  Nova  Scotia  have  upon  the  facts  appear- 
ing in  the  present  case. 
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In  the  view  which  I  take  it  is  quite  beside  any      ^^^ 
question  which  is  or  can  be  raised  in  the  present  action      Bom 
to  inquire  whether  a  deed  of  the  nature  of  that  of  the   3^^^^^ 
22nd  August,  1859,  ffranting  only  an  easement  of  the  ^   -*— 
character  therein  described,  and  which  does  not  profess  ^T!f  '' 
to  be,  and  never  was  intended  to  be,  a  deed  of  land, 
is  of  such  a  nature  as  to  be  avoidtjd  by  non-registry 
within  the  provisions  of  sec.  19  of  ch.  70  of  the  Revised 
Statutes  of  N'ova  Scotia,  4th  series,  which  enacts  that — 

Deeds  or  mortgages  of  lands,  duly  executed  but  not  registered, 
shall  be  void  against  any  subsequent  purchaser  or  mortgagee  for 
valuable  consideration  who  shall  first  register  his  deed  or  mortgage 
of  such  lands. 

Besides  joining  issue  on  the  plaintiff's  replication 
above  added,  the  defendant  for  a  further  rejoinder  to 
said  added  replication  says,  that  when  said  lot  of  land 
and  premises  of  plaintiff  were  conveyed  to  the  several 
grantees  in  said  replication  mentioned,  the  defendant 
had  done  and  performed  the  several  acts  set  out  in  the 
eighth  plea  under  and  by  virtue  of  said  deed,  grant  or 
agreement  from  said  Samuel  Caldwell  in  said  plea 
referred  to  and  set  forth,  and  which  are  the  alleged 
grievances,  and  the  same  were  visible  and  apparent  to 
the  plaintiff  and  said  grantees  before  and  at  the  time 
when  they  became  entitled  to  said  property,  and  they 
were  put  upon  inquiry  and  had  notice  of  said  privileges, 
easements  and  rights  acquired  by  defendant  in  and 
under  said  agreement,  deed  or  grant  of  said  Caldwell  in 
over  and  upon  said  land  and  property  of  the  plaintiff". 

Now,  if  this  rejoinder  had  stopped  with  the  aver- 
ment that  the  acts  complained  of  were  all  completely 
done  and  performed  before  any  of  the  grantees  men- 
tioned in  the  replication  had  purchased,  it  would,  in 
my  opinion,  have  afforded  a  complete  answer  to  the 
replication  as  relying  upon  the  position  asserted  in  the 
plea,  that  acts  so  x>erfected  could  not  be  treated  by  the 
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18S2      plaintiff  as  trespasses  committed  to  his  possession  after 
Bou     his  purchase ;  but  the  defendant  proceeds  to  aver,  not 

HuxTH.  ^^y  ^^^^  ^^®  same  were  visible  and  apparent  to  the 
several  grantees  before  they  respectively  purchased, 

^^  '  'but  that  they  had  notice  of  the  privileges,  easements 
and  rights  required  by  the  defendant  in  and  under 
said  agreement,  deed  or  grant  of  said  Caldwell  in,  over 
and  upon  said  land  and  property  of  the  plaintiff. 

The  plaintiff  does  not  appear  to  have  joined  issue 
upon  this  rejoinder,  so  that  either  the  added  pleadings 
have  resulted  in  no  issue,  and  for  that  reason  should 
not  be  allowed  to  be  put  upon  the  record,  or  we  must 
add  the  joinder  for  the  plaintiff,  and  in  the  latter  case 
we  have  an  issue  joined  upon  a  material  fact  as  to 
which  no  evidence  whatever  has  yet  been  given. 
Now,  what  right  has  the  court  to  pass  judg- 
ment  in  respect  of  a  matter  of  fact  when  no 
issue  joined  between  the  parties  in  respect  of  such 
matter  has  been  found  in  favor  of  either  party  by 
the  constituted  tribunal  for  that  purpose  ?  What  right 
has  this  court  to  constitute  itself  a  jury  for  the  purpose 
of  finding  the  fact  ?  or  if  it  has  such  right,  by  what  law 
is  it  enabled  to  determine  the  fact  so  in  issue,  without 
any  evidence  being  offered  or  any  opportunity  being 
given  to  the  parties  to  offer  evidence  upon  the  subject  ? 
For,  whether  Forman  or  the  bank  had  or  had  not  notice 
of  the  grant  of  the  easement  to  the  defendant,  which  is 
aflSrmed  upon  one  side  and  denied  ui)on  the  other,  there 
is  not  a  particle  of  evidence  as  yet  given.  I  confess  I 
am  unable  to  see  upon  what  principle  we  can  counten- 
ance a  proceeding  so  utterly  novel  and  unprecedented. 
For  these  reasons,  I  am  of  opinion,  that  we  are  not 
justified  in  permitting  the  record  sent  to  us  to  be  altered 
in  the  manner  which  is  proposed,  and  that  our  judgment 
should  be  upon  the  record  as  sent  to  us.  At  the  same 
time,  I  must  say,  that  even  as  altered,  I  cannot  see  any 
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issue  joined  between  the  parties  npon  which  it  would  1882 
be  possible  for  us  to  order  a  verdict  and  judgment  in  Boss 
favor  of  the  plaintiff  to  be  entered,  which  would  be  sup-    j£^'^^ 

ported  by  the  evidence  which  has  been  given.    The     

same  remarks  apply  to  the  other  rejoinders  which,  in  ^^  * 
in  their  form,  adopt  the  looseness  of  the  plaintiff  in  his 
manner  of  replying  to  the  eighth  plea.  Upon  the  whole, 
I  can  see  nothing  whatever  to  justify  a  verdict  in  favor 
of  the  plaintiff  either  upon  the  record  as  sent  up  to  us, 
or  upon  it  if  altered  in  the  manner  proposed. 

This  action,  as  framed,  cannot,  in  my  opinion,  be  sus- 
tained, for  the  reasons  given,  and  I  cannot  see  anything 
of  a  meritorious  character  in  the  plaintiff's  case  which 
would  justify  us  in  allowing  any  alteration  in  the  record 
to  be  made,  if  any  could  be  made,  which  would  entitle 
the  plaintiff  to  succeed  in  compelling  the  defendant  to 
pull  down  his  house,  and  in  so  perpetrating  what,  as  it 
appears  to  me,  would  be  a  great  injustice  and  wrong  to 
the  defendant,  and  thereby  deprive  the  defendant  of  the 
full  defence  of  title  by  prescription  which  he  would 
have  to  any  future  attempt  by  the  plaintiff  to  perpetrate 
so  great  a  wrong. 

I  am  of  opinion,  therefore,  that  the  only  judgment 
we  should  give  upon  this  record  is  that  the  rule 
granted  by  the  court  below  to  set  aside  the  verdict 
for  the  plaintiff  and  to  enter  a  verdict  and  judgment 
thereon  for  the  defendant  should  be  sustained,  and 
that  the  appeal  should  be  dismissed  with  costs. 

Appeal  allowed  with  costs. 

Solicitor  for  appellant :  Wallace  Graham, 

Solicitor  for  respondent :  Pettr  Lynch. 
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1881      WILLIAM  H.  CREiaHTON,  Assignee ) 
•o^5B      of  LEWIS  P.  FAIRBANKS,  under  the  [  Appkllant. 
27:  Insolvent  Act  of  18'76 ) 

1882 

*Karoh  28. 

SAMUEL  CHITTICK,  JOSEPH  CHIT- )  R,«po^^™ 

TICK  AND  JOHNSTON  CHITTIOK,  J  ^^^spondknts. 

ON  APPEAL  FBOM  THE  SUPREilE  COURT  OF  NOVA  SOOTIA. 
Insolvent  Aei,  1^7 5^Trader^PUading. 

ThiB  waa  an  appeal  from  a  judgment  of  the  Supreme  Coort  of  Nova 
Seotiaf  making  the  rule  nisi  taken  out  by  the  respondents 
absolute  to  set  aside  verdict  for  plaintiff  and  enter  judgment 
for  the  defendants.  The  action  was  brou^t  by  (7.  as  assignee 
of  L.  P.  F.,  under  the  Insolvent  Act  of  1875,  for  several 
trespasses  alleged  to  have  been  committed  on  the  property 
known  as  the  Shuhenacadie  Canal  property,  and  for  oon- 
version  by  (7.  ei  aL  to  their  own  use  of  the  ice  taken  off  the  lakes 
through  which  that  canal  was  intended  to  run. 

The  declaration  contained  six  countsj  the  plaintiff  claiming  as  assignee 
of  JP.  Among  the  pleas  were  denials  of  committing  the  alleged 
wrongs,  of  the  property  being  that  of  the  plaintiff,  and  of  his 
possession  of  it,  the  last  plea  being  that  ''  the  said  plaintiff  was 
not,  nor  is  such  assignee  as  alleged." 

After  the  trial  both  counsel  declined  addressing  the  Judge,  and  it 
was  agreed  that  a  verdict  should  be  entered  for  the  plaintiff  with 
$10  damages,  subject  to  the  opinion  of  the  court,  that  the  parties 
should  be  entitled  to  take  all  objections  arising  out  of  the 
evidence  and  minutes,  and  that  the  court  should  have  power  to 
enter  judgment  for  or  against  the  defendants  with  costs.  A  rule 
niH  for  a  new  trial  to  be  granted  accordingly,  and  filed. 

The  rule  was  taken  out  as  follows : — '^  On  reading  the  minutes  of  the 
learned  Judge  who  tried  the  cause,  and  the  papers  on  file  herein, 
and  on  motion,  it  is  ordered  that  the  verdict  entered  herein 
formally  by  consent  subject  to  the  opinion  of  the  court,  with 


^Prbsbnt:— Sir  William  J.  Ritchie,  CJ.,  and   Strong,  Foumier, 
Henxji  Taschereau,  and  Gwynne,  JJ. 
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power  to  take  all  objections  arifiing  out  of  the  evidence  and       1881 
minutesi  and  with  power  to  the  court  to  enter  judgment  for  or  y^^""*'^ 
agaimt  defendants;  with  costs,  be  set  aside  with  cosl4s,  and  a  new         9. 
trial  granted  herein."  CHrmor, 

Tliis  rule  was  made  absolute  in  the  following  terms : — "  On  argument*       """ 
etc.,  it  is  ordered  that  the  rule  nisi  be  made  absolute  with  costs 
and  judgment  entered  for  the  defendants  against  the  plaintiff 
with  costs."     Thereupon   plaintiff  appealed  to  the  Supreme 
Court  of  Canada,  and  it  was 

ffdd  iHenry,  J.,  dissenting),  that  by  traversing  the  allegation  of  plain- 
tiff being  assignee,  the  defendants  put  in  if  sue  the  fact  implied  in 
the  averment,  that  the  plaintiff  was  assignee  in  insolvency,  and  that 
F,  was  a  trader  within  the  meaning  of  the  Insolvent  Act  of  1869, 
and  as  the  evidence  did  not  establish  that  F,  bought  or  sold  in 
the  course  of  any  trade  or  business,  or  got  his  livelihood  by  buy- 
ing and  selling,  that  the  plaintiff  failed  to  prove  this  issue. 

Per  GwynnCfSi  Assuming  ^.  to  be  a  trader  still  the  defendants 
were  entitled  to  judgment  upon  the  merits,  which  had  been 
argued  at  length.  That  the  agreement  at  nisi  prius  authorized 
the  court  to  render  a  verdict  for  plaintiff  or  defendant  accord- 
ing as  they  should  consider  either  party  upon  the  law  and 
the  facts  entitled  ;  that  the  court,  having  exercised  the  jurisdic- 
tion conferred  upon  it  by  this  agreement,  and  rendered 
judgment  for  the  defendants,  this  court  was  also  boimd  to  give 
judgment  on  the  merits,  and  as  judgment  of  the  court  below  in 
favor  of  the  defendants  was  substantially  correct  to  sustain,  it } 
and  it  having  been  objected  that  as  the  rule  nisi  asked  for  a 
new  trial  the  rule  absolute  in  favor  of  defendants  was  erroneouS| 
that  such  an  objection  was  too  technical  to  be  allowed  to  prevail, 
and  that  the  rule  nisi,  having,  as  it  did,  recited  the  agreement  at 
nisi  prius,  and  the  court  below  having  rendered  a  verdict  for  the 
defendants,  it  should  be  upheld,  except  as  to  the  plea  of 
liberutn  iwemenitim,  which  should  be  found  for  the  plaintiff  or 
struck  off  the  record,  and  that  to  order  a  new  trial  could  be  but 
to  protract  a  useless  litigation  at  great  expense. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
Nova  Scotia,  making  the  rule  nisi  taken  out  by  the 
respondents  absolute  to  set  aside  verdict  for  plaintiff 
and  enter  judgment  for  the  defendants. 

The  facts  and  pleadings  sufficiently  appear  in  the 
head  note  and  in  the  judgment  of  Mr.  Justice  Owpnne, 
hereinafter  given. 
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1881  Mr.  Thompson,  Q.  C,  for  appellant : — 

CBBiQHToir      The  verdict  in  this  case  was  set  aside  upon  the  ground 
Ohittiok.  *^^*  *^®  insolyent  was  not  a  trader,  and  therefore  his 
—      assignee  could  not  recover  in  an  action  of  trespass.    I 
will  first  argue  this  point  and  then  discuss  the  merits. 

The  certificate  from  the  officer  of  the  court  was  at 
least  primd  facie  evidence  of  Fairbanks  being  an  insol- 
vent and  having  regularly  and  properly  assigned,  and 
of  the  plaintiS^s  appointment,  and  of  the  regularity  of  all 
proceedings  antecedent  to  the  certificate  (1). 

Moreover  the  denial  of  Fairbanks  being  a  trader  should 
have  been  made  explicitly  in  the  pleas,  e8i>ecially  in 
view  of  the  following  section,  162  of  chapter  94,  revised 
statutes  of  N.  S.,  4th  series:  "The  general  issue  and 
all  general  pleas  are  abolished,  and  every  pleading  shall 
specify  particularly  and  concisely  the  facts  intended  to 
be  denied."  Church-wardens  v.  Vaughan  (2). 

It  was  not  necessary,  as  the  Supreme  Court  of  N.  S. 
seemed  to  adjudge  it  to  be,  that  in  order  to  make  the 
insolvent  a  trader  within  the  meaning  of  the  Act,  he 
should  have  assets  and  books  which  had  resulted  from 
his  trading  business.  Ex-parte  Dewdney  (8) ;  Doe  v. 
Laurance  (4) ;  Baillie  v.  Or  ant  (5). 

On  the  question  of  fact  as  to  Fairbanks  having  been 
a  trader,  there  was  some  evidence  at  least  for  the  plain- 
tiff and  none  for  the  defendants.  The  assignee,  in  his 
evidence,  sayB :  "  Fairbanks  bought  and  sold  all  sorts  of 
things.  I  had  dealings  with  him.  He  bought  oats  and 
wood  and  iron."  The  Supreme  Court  said:  "We  all 
do  that  when  necessary,"  and  thence  concluded  that 
Fairbanks  was  not  a  trader  (6). 

The  verdict  in  the  plaintiff's  favor,  therefore,  should 

(1)  InBoL  Act  of  1875,  sec.  144.    (4)  2  C.  A  P.  134. 

(2)  2  Rom.  k  Ches.  443.  (5)  9  Bing.  121,  6  Bligh   459,  2 

(3)  15  Yes.  495.  Rose,  428. 

(6)  Insol.  Act  of  1875,  sec.  1, 
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not  have  been  distnrbed,  and  was  a  finding  of  that  issne      ^^^ 
in  plaintiff's  favor.  Ghbightoit 

The  learned  counsel  then  argued  at  length  on  the  ch,^(,k 

merits  of  the  case,  claiming  that  the  plaintiff  showed  a      

complete  title  to  the  locuSf  and  proved  the  trespasses 
thereon,  but  the  Supreme  Court  of  Canada  having 
aflBbrmed  the  judgment  on  the  ground  that  Fairbanks 
was  not  a  trader,  this  branch  of  the  argument  is  omitted. 

Mr.  Rigby^  Q.  0.,  for  respondent : 

It  was  upon  a  consent  of  the  parties  in  the  case  that 
the  whole  matter  was  referred  to  the  court  in  banc. 
It  was  "  agreed  that  a  verdict  shall  be  entered  for  the 
plaintiff,  with  1 1 0  damages,  subject  to  the  opinion  of 
the  court,  that  the  parties  shall  be  entitled  to  take  all 
objections  arising  out  of  the  evidence  and  minutes,  and 
that  the  court  shall  have  power  to  enter  judgment  for  or 
against  the  defendants,  with  costs."  Now,  the  case  was 
heard  before  the  full  court,  and  I  contend  that  the 
court  has  as  a  matter  of  fact  decided  that  respondent 
was  not  a  trader,  and  if  this  judgment  upon  this  matter 
of  fact  can  be  sustained  by  any  evidence,  this  court  can- 
not interfere.  The  court  below  was  put  by  consent  of 
parties  in  the  position  of  a  jury.  What  was  put  in  by 
plaintifl  was  only  prtmd  facie  evidence,  and  in  order  to 
rebut  it,  we  cross-examined  the  insolvent,  and  proved 
that  his  insolvency  had  only  relation  to  lands.  I  con- 
tend that  as  the  assets  and  liabilities  o{  Fairbanks  had 
reference  entirely  to  this  canal  property,  unless  he  can 
be  considered  as  a  trader  in  relation  to  that,  he  was  not 
subject  to  the  provisions  of  the  act. 

None  of  the  trades,  callings,  or  employments  specified 
in  section  1  of  the  Insolvent  Act  of  1875,  include  that 
alleged  to  have  been  followed  by  Fairbanks,  nor  was 
his  a  trade,  calling  or  employment  like  that  of  any  of 
them ;  besides,  the  property  in  question  was  not  of  a 
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1881  character  to  admit  of  its  being  made  the  subject  of 
OuitoOTOH  trade ;  it  could  be  serviceable  as  a  canal  property  in  its 
Chittiok.  ®^*^^®*y  ojUj.  See  Clarke's  Insolvent  Law  (1).  In  re 
Cleland  (2) ;  Stuart  y.  Sloper  (8).  It  is  urged  also  that 
we  did  not  raise  the  issue  of  plaintiff  not  being  a  trader. 
I  contend  that  by  denying  title  in  plaintiff*,  the  burthen 
of  proof  was  on  them.  Sec  McMahon  v.  McArdle  {4). 
[The  learned  counsel  then  argued  that  the  title  to  the 
land  in  question  was  not  in  plaintiff.] 

KiTGHIE,  0.  J. : — 

These  were  actions    brought  by  the  plaintiff,  as 

assignee  under  the  Insolvent  Act  of  1876,  of  Lewis  P. 

Fairbanks,  an  insolvent,  to  recover  damages  for  an 

alleged  breaking  and  entering  certain  lands,  and  lands 

covered  with  water  of  the  plaintiff,  as  such  assignee, 

digging  the  soil  thereof,  throwing  earth,  &c.,  thereon, 

and  cutting  and  carrying  away  the  ice  formed  on  the 

said  land  covered  with  water,  the  property  of  plaintiff*, 

as  such    assignee,    and   converting    the   same.    The 

defendants  pleaded  several    pleas,  inter  alia^   *'  that 

the  said    Wm. .  H.   Creighton  was  not,  nor   is,  such 

assignee  as  alleged."    An  objection  was  taken  at  the 

trial,  and  at  the  argument,  that  Fairbanks  was  not 

shown  to  have  been  a  trader,  and  that  plaintifl^  as 

assignee,  took  nothing  by  the  assignment,  purporting 

to  be  made  by  Fairbanks,  under  the  Insolvent  Act  of 

1876,  unless  he  was  a  trader  within  the  meaning  of  that 

Act.      The  Supreme  Court  of    Nova  Scotia  were  of 

opinion  that  /  air  banks  was  not  shown  to  have  been  a 

trader  within  the  meaning  of  the  Act,  and  therefore 

plaintiff  could  not  succeed  in  the  action.    From  this 

judgment  the  present  appeal  is  taken.    The  plaintiff 

offered  no  evidence  of  the  insolvent  having  been  a 

(1)  Pi  14  et  seq.  (3)  3  Exch.  700. 

(2)  L.  R.  2  Ch.  466.  (4)  33  U.  C.  Q.  B.  252. 
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trader — ^the  only  evidence  on  the  point  was  bronght  out      ^^^ 
by  defendants'  counsel  on    cross-examination  of   the  Cmmnov 
plaintiff,  and  is  as  follows :    W,  II,  CreighUm^  cross-  ohitook. 

examined : —  

Biichie^gj. 

Fairbanks  bought  and  sold  all  sorts  of  things.  I  had  dealings  with  o^— 
him«  He  bought  oats  and  wood  and  iron.  Ko  debts  or  assets  of  that 
kind.  The  insolvent  business  has  relation  solely  to  land.  He  banded 
me  no  books  of  business,  nor  cash  book.  His  books  had  reference 
only  to  the  Canal  property  )  other  lands  of  his  had  been  wound  up. 
I  gave  no  bond  for  this  estate  )  it  was  not  required. 

The  plaintiff  was  not  re-examined  to  explain,  if  he 
could,  favorably  to  himself,  that  the  insolvent  had 
bought  and  sold,  and  whether  as  a  trader  or  not,  or 
what  the  nature  of  his  dealings  were  with  the  insol- 
vent. There  is  not  the  slightest  evidence  that  Fair' 
banks  purchased  articles  of  merchandise  for  the  purpose 
of  selling  them  again  at  a  profit,  or  that  he  bought  the 
articles  referred  to  with  any  intention  of  selling  again 
with  a  view  to  profit,  or  that  he  was  considered  a 
trader  by  any  person  who  knew  or  dealt  with  him. 

Lewis  P.  Fairbanks^  the  insolvent,  was  examined, 
and  he  does  not  appear  to  have  been  interrogated,  or  to 
have  said  one  word,  as  to  having  been  a  trader,  or  as  to 
his  dealings  in  any  way,  nor  do  any  other  witnesses. 
The  burthen  was  clearly  on  the  plaintiff  under  the 
pleadings  to  establish  that  the  insolvent  was  a  trader. 
As  it  appears  by  the  evidence  that  the  insolvent  '*  had 
no  debts  or  assets  of  any  kind ;''  '*  that  his  business  had 
relation  solely  to  land ;"  ''  that  he  handed  the  plaintiff, 
his  assignee,  no  books  of  business,  nor  cash  book ;  that 
the  books  he  had  had  reference  only  to  the  canal  pro- 
perty r  and  "  other  lands  of  his  had  been  wound  up ;" 
and  as  the  objection  was  taken  at  the  trial  that  there  was 
no  proof  that  Fairbanks  was  a  trader,  and  as  Fairbanks 
himself  was  on  the  stand  and  examined,  and  if  he  had 
been  a  trader  could  have  established  that  fact  beyond 
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1882      all  question,  I  think,  so  far  from  the  fact  of  Fairbanks 

Cuummt  having  been  a  trader  having  been  proved,  the  Court 

Qg^fjg^  below,  had  it  been  necessary,  which  it  was  not,  would 

7-      have  been  quite  justified  under  the  circumstances,  and 

H      the  fair  inferences  to  draw  therefrom,  in  commg  to 

the  conclusion  that  Fairbanks  was  not  a  trader. 

The  plaintiff  in  the  court  below,  and  also  on  the 
argument  before  this  court,  invoked  the  144th  section  of 
the  Insolvent  Act  of  1 875,  as  establishing  that  the  as- 
signment itself  was  primd  facie  evidence  of  the  insolvent 
being  a  trader.    This  section  enacts  that : 

The  deed  of  assignment  and  transfer  shall  be  primd  facie  evidence 
in  all  courts,  whether  civil  or  oriminali  of  such  appointment  (the 
appointment  of  the  assignee),  and  of  the  regularity  of  all  proceed- 
ings  at  the  time  thereof  and  antecedent  thereto. 

But  this  cannot  i>ossibly  avail  the  plaintiff  for  two 
conclusive  reasons.  In  the  first  place,  whether  the 
insolvent  was  a  trader  or  not  was  not  matter  of  proce- 
dure, and  proceedings  having  been  taken  against  him 
as  a  trader,  the  deed  of  assignment  by  sec.  144,  is  made 
primd  facie  evidence  only  of  the  regularity  of  all  such 
proceedings,  but  no  evidence  whatever  of  the  insolvent 
having  been  a  trader  to  justify  such  proceedings.  If 
the  statute,  however,  had  the  effect  claimed  for  it,  the 
deed  is  only  made  primd  facie  evidence,  and  the 
evidence,  in  the  case  rebuts  such  primd  facie 
evidence  and  uncontroverted,  unexplained  and  un- 
answered, established  that  the  insolvent  was  not  a 
trader,  at  any  rate  sufficiently  so  to  overcome  the 
primd  facie  evidence  of  the  deed ;  and  there  being  no 
evidence  of  the  insolvent  having  been  a  trader,  and 
though  the  question  was  distinctly  raised  by  the 
pleadings,  and  at  the  trial,  and  the  plaintiff  not 
having  attempted  to  prove  that  he  was,  the  cir- 
cumstances before  referred  to  and  the  fact  that  the 
plaintiff   and  the  insolvent    both    were  allowed   iQ 
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leave  the  witness  stand  without  being  questioned  on      1882 
this  jpo'mt — ^a   matter   peculiarly  within   their    own  Csbiohton 
knowledge — are  conclusive  to  my  mind  that  the  buying  ^   *• 
and  selling  referred  to  by  the  plaintiff  was  not  a  buying      — 7- 

and  selling  by  the  insolvent  as  a  trader,  and  that  his      !l    * 

business  transactions,  which  it  is  said  by  plaintiff 
were  solely  in  relation  to  land,  were  not  only  no 
evidence  whatever  of  a  trading  within  the  meaning  of 
the  Insolvent  Act  of  1875,  but  the  whole  evidence 
justifies  the  contrary  inference,  viz. : — that  he  was  not 
a  trader. 

As  the  court  below  based  their  judgment  on  this 
point  alone,  as  it  is  a  perfect  answer  to  plaintiff^s  case, 
and  refrained  from  expressing  any  opinion  on  the  other 
questions  raised  in  the  case,  I  feel  I  should  be  exceed- 
ing my  api)ellate  duties  in  discussing  or  determining 
questions  not  passed  on  by  the  court  below,  and  not 
necessary  for  the  determination  of  this  appeal. 

Had  the  rule  nisi  been  taken  out  for  entering  judg^ 
ment  for  the  defendants,  I  think  it  should  have  been 
made  absolute  in  those  terms,  but  as  the  rule  nisi  taken 
out  in  the  court  below  appears  to  have  been  only  ''  to 
set  aside  the  verdict  with  costs"  and  a  new  trial 
granted,  it  is  admitted  that,  in  accordance  with  the 
practice  in  Nova  Scotia^  that  the  court  can  only  make 
the  rule  absolute  to  the  extent  aske^  in  the  rule  nisi. 
I  believe  it  is  a  rule  that  the  court  will  never  go  beyond 
the  rule  nisi  and  grant  more  than  is  there  asked  for. 

[    SxBONa,  J.:— 

I  think  the  rule  absolute  granted  by  the  court  below 
should  be  modified  so  as  to  make  it  a  rule  to  enter  a 
verdict  for  the  defendants,  and,  subject  to  that  alteration, 
the  appeal  should  be  dismissed  with  costs.  By  tra- 
versing the  plaintiff's  title  as  assignee  the  defendants 
put  in  issue  the  fact,  implied  in  the  averment  that  th^ 

22| 
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un     plaintiff  was   assignee  ip.  insolvency,  that  Fairb(mk$ 

CspioHToir  was  a  trader  within  the  meaning  of  the  Insolvency  Act 

Qjg^^  of  1869(1).    This  issue  the  plaintiff  failedto  prove.    The 

^—  only  evidence  of  trading  was  that  of  the  plaintiff  himti^ 
^"^  '  self,  and  was  very  brief  and  meagre ;  he  says : 

Fairbanks  bought  and  sold  all  sorts  of  things.  I  had  dealings 
with  him.  He  bought  oats  and  wood  and  iron.  No  debts  or  assets 
of  that  kind.  The  insolvent  business  has  relation  solely  to  land.  He 
handed  me  no  books  of  business  nor  cash  book.  His  books  had 
reference  only  to  the  canal  property ;  other  lands  of  his  had  beea 
wound  up.    I  gave  no  bond  for  his  estate ;  it  was  not  reqiured* 

The  assignment  was  a  voluntary  one,  but  it  was  in 
the  form  prescribed  by  the  Act,  and  could  have  no 
operation  to  pass  the  legal  estate  in  the  lands  in 
question  unless  the  Act  applied.  By  the  1st  section 
of  the  Insolvency  Act  of  1869  it  is  enacted  that  it  shall 
apply  to  traders  only.  It  contains,  however,  no 
definition  of  a  trader.  The  authorities  on  the  Bank- 
ruptcy Acts  and  the  description  of  triors  contained 
in  the  English  Bankruptcy  Statute  of  ]B49  and  1869 
show  conclusively  that  the  evidence  in  the  present  case 
was  entirely  insufficient  to  establish  trading  so  as  to 
bring  the  in^lvent  vvithin  the  operation  of  the  Act 
Kr.  JRobson  in  his  treatise  on  bankruptcy  lays  it  down 
that  buying  and  selling  and  dealing  in  land  are  insuf- 
ficient to  constitute  a  person  a  trader  (2).  Again  the 
sfune  writer  (8)  says : 

In  order  to  constitute  a  trading  by  buying  and  selling,  or  by  buy- 
ing and  letting  for  hire,  or  the  workmanship  of  goods  and  commodities, 
these  occupations  must  be  followed  as  a  means  of  gaining  a  livelihood ; 
one  or  two  isolated  transactions  willnot  do  *  *  *  Buying  without  selling, 
or  letting  for  hire,  at  least  without  an  intention  to  sell  or  to  let  for 
l^ire,  or  viae  versd,  will  not  constituto  a  trading  *  *  *  So,  also,  the  buying 
i^d  selling  ought  to  be  in  the  general  way  of  business  and  not  in  % 
qualified  manner,  or  only  for  a  special  purpose. 

The  evidence  does  not  establish  that  Fairbanki  bought  or 

(1)  In  MeMahon  y.  MeArdle,  33    (2)  Robson'on  Bankruptcy,  2nd 
U.  a  Q.  B.  252.  edit.,  p.  96. 

(3)  At  p.  08. 
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sold  in  the  course  of  ofiy  trade  or  business,  or  that  he      t^^ 
carried  on  any  business,  or  got  his  livelihood  by  buying  CftitoaMif 
and  selling  in  the  way  mentioned ;  it  is  consistent  with  ^in^^]^ 
the  plaintiff's  testimony  that  what  he  refers  to  were    .  ■— - 
mere  isolated  transactions  and  not  in  the  course  of  any  ^^? 
general  dealing.    It  is  therefore  insufficient  to  prove 
the  affirmative  oi  the  issue  which  was  on  the  plaintiff — 
that  Fairkanks  was  subject  to  the  operation  of  the 
Insolvency  Act  of  1869.    The  consequence  is  that  the 
plaintiff  has  no  title  to  sue,  and  a  verdict  should  have 
been  found  at  the  trial  for  the  defendants. 

At  the  trisd  leave  was  reserved  to  move  to  enter  a 
veidict  for  the  defendants,  at  least  such  is  the  construc- 
tion which  I  place  on  the  note  of  the  learned 
Ohief  Justice,  which  is  as  follows  : 

The  evidence  being  closed,  both  counsel  decline  addressing  the 
Judge,  and  it  is  agreed  that  a  verdict  shall  be  entered  for  the  plaintiff 
with  910  damages,  sufye^t  to  the  opinion  of  the  court,  that  the  parties 
shall  be  entitled  to  take  all  objections  arising  out  of  the  evidence 
and  minutes,  and  that  the  court  shall  have  power  to  enter  judgment 
to  or  against  the  defendants  *  *  *  *  A  rule  niai  for  a  new  trial  to  be 
granted  accordingly  and  filed. 

I  read  the  words  *'  enter  judgment "  in  this  minute 
as  synonymous  with  ''  enter  a  verdict,"  for  in  no  other 
Way  would  they  have  any  sense  or  meaning. 

Then  the  rule  nisi  granted  was,  it  is  true,  a  rule  niH 
for  a  new  trial,  but  it  refers  to  this  leave  to  move,  and 
was  granted  in  pursuance  of  it.  I  see,therefore,  no  reason 
why  the  court  should  not  have  made  it  absolute  to 
enter  a  verdict,  which  was,  no  doubt,  what  was  intended 
instead  of  judgment  for  the  defendants,  as  is  directed 
by  the  rule  in  its  present  form.  The  rule  being,  there- 
fore, varied  in  the  way  I  have  indicated,  will  effect  such 
a  disposition  of  the  case  as  the  court  and  the  parties 
coi^emplated  by  their  consent  at  the  trial,  in  the  event 
whioh  hw  ocoorred,  of  the  court    in  banc  being  of 
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1882     opinion  that  the  plaintiff  failed  to  proye  his  case.    The 

CmoBTov  rale  absolute  shonldi  therefore,  be  altered  by  substi- 

Qjj^j^^  tuting  the  word  "  verdict "  for  "judgment,"  and,  subject 

to  that  yariation,  the  appeal  must  be  dismissed  with 


costs. 


FousNiBB,  J.,  concurred. 

Hknbt,  J. : — 

Haying  ascertained  that  a  majority  of  the  court  had 
decided  to  disallow  the  appeal  in  this  case  and  to  grant 
a  new  trial,  solely  on  the  ground  that  there  was  not 
sufficient  eyidence  that  the  appellant  was  the  assignee 
of  Fairbanks^  in  which  character  he  brought  the  action, 
without  considering  the  merits  of  the  action,  I  con- 
cluded it  would  serve  no  good  purpose  for  me  to  do 
so,  differing  from  them,  as  I  do,  on  the  point  upon 
which  their  decision  rests. 

By  the  Practice  Act  in  Nova  Scotia  the  representatiye 
character  of  the  assignee  of  a  bankrupt  is  not  in  issue, 
unless  specially  pleaded,  and  sec.  144  of  the  Insolyent 
Act  of  187fi  provides  that  "  deeds  of  assignment  shall 
be  primd  facie  evidence  in  all  courts,  whether  civil  or 
criminal,"  of  the  appointment  of  the  assignee^  "and  of  the 
regularity  of  all  proceedings  at  the  time  thereof  and 
antecedent  thereto."  The  assignment  in  this  case  furn* 
ished  thst  primd  facie  evidence.  The  words  of  the  section 
"  shall  be  primd  facie  evidence  of  his  appointment "  to 
be  of  any  service,  must  mean  his  regular  and  legal 
appointment  to  the  same  extent  as  the  statutory  provi- 
sion, that  letters  of  administration  or  probate  of  a  will 
would  be  primd  facie  evidence,  except,  perhaps,  in  suits 
as  to  land,  of  the  death  of  the  intestate  or  testator,  and 
that  the  party  died  in  the  place  over  which  the  judge 
of  probate  had  jurisdiction.  To  make  the  provision  of 
any  real  value  by  the  power  of  the  words  I  have  quoted 
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they  must  be  construed  to  goto  the  length  I  have      ^^^ 
stated.    The  object  was  clearly  to  prevent  the  necessity  Cbbiohton 
of  proying  that  the  assignment  was  legally  made  in  (^^^^^^ 

every  case  where  a  suit  should  be  tried  in  respect  of     

any  asset  of  the  estate,  real  or  personal.  ^Zl 

In  the  fifteenth  and  last  plea  of  the  respondent  that 
eharacter  was  denied.  The  onus  of  proof  was  therefore 
put  upon  plaintiff.  I  think  there  is  sufficient  evidence 
famished  by  the  assignment  that  Fairbanks  was  a 
trader.  The  assignment  by  him  would  be  sufficient,  I 
think,  to  vest  in  the  appellant  a  right  to  property,  so 
that  he  could  maintain  an  action  against  a  wrong  doer. 
It  was  made  to  the  api>ellant  as  inteiim  assignee,  and 
he  was  subsequently  appointed  assignee  by  the  creditors 
of  the  estate.  The  assignment  is  in  the  form  prescribed 
by  the  statute,  38  Vic,  ch.  16,  under  which  it  was  made ; 
and  it  vested  in  the  assignee  by  virtue  of  the  15th  sec. 
"all  the  right,  power,  title  and  interest,"  which  the 
insolvent  had  in  and  to  any  real  or  personal  property. 
It  is  said,  however,  that  if  he  were  not  a  trader  within 
the  terms  of  the  statutes  the  assignment  passed  nothing. 
The  uncertainty  and  generality  of  the  assignment,  as  to 
the  property  intended  to  be  conveyed,  if  in  an  ordinary 
deed,  would,  no  doubt,  render  it  void,  but  here  we  have 
a  statutory  provision  supplying  that  defect  and  remov- 
ing that  objection — for  that  is  certain  which  can  be 
made  certain.  As  between  the  insolvent  and  his 
assignee,  the  voluntary  assignment  is  a  binding 
transfer.  The  former,  in  the  case  of  a  sale  of  the 
property  by  the  latter,  would  be  estopped  from 
saying  he  had  not  conveyed  the  title  to  his 
assignee.  It  was  in  my  mind  a  sufficient  transfer  to 
have  enabled  the  assignee  to  have  recovered  in  an 
action  the  property  from  the  bankrupt  himself,  and  the 
latter  would  not  be  permitted  to  plead  that  at  the  time 
of  the  assignment  he  was  not  a  trader.    If  he  were  not 
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1882     Bucli,  and  that  therefore  the  assignment  was  voidable,  as 

Criiohton  I  hold  it  only  to  have  been,  as  respects  creditors,  one  who 

Chittxok.  ^^  ^^^  adopt  it,  or  a  debtor  of  the  insolvent  whose 

— ~      debt  WJU9  assigned,  might  challenge  the  legality  of  the 

^^*  '  assignment,  bnt  I  don't  think  outside  parties  should  be 

permitted  to  do  so  in  the  way  contended  £c>r  in  this 

case.     The  creditors,  at  the  meeting  before  mentioned, 

adopted  the  assignment  by  unanimously  appointing 

the  appellant  assignee,  and  those  who  did  so  would  be 

estopped  from  saying  that  he  was  not  such  assignee. 

The  assignment  was  registered  in  the  Insolvent  Oourt 

and  adopted,  and  all  parties  interested  acknowledge  it 

as  correct  and  valid.     Is  it  then  for  outside  parties  to 

impeach  it  in  the  way  attempted  here  ? 

There  iM  still  another  objection.  The  plea  in  question 
raises  an  issue  which  I  think  does  not  touch  the  ques- 
tion as  to  whether  the  insolvent  was  a  trader  or  not. 
The  words  are  ''  that  the  said  Wm.  H.  Creighton  was 
not  nor  is  such  assignee  as  alleged."  Notwithstanding 
the  authorities  cited  in  the  court  below,  I  am.  of  opiniosi 
that  the  plea  is  but  a  denial  of  the  fact  that  he  was  de 
facto  such  assignee.  It  does  not  allege  that  Fairbanks 
was  not  a  trader  within  the  terms  of  the  Insolvency 
ActSi  and  therefore  that  the  assignment  was  void  as 
bting  unauthorized.  They  are  two  separate  and  distinct 
iasfues  requiring  altogether  different  evidence  to  be 
adduced  by  the  respondent  It  is  one  thing  to  deny 
the  mere  making  of  the  instrument  and  another  to 
allege  circumstances  that  make  it  void  or  voidable  as* 
the  case  may  be.  In  the  one  case  the  burden  of  proving 
the  fftct  of  the  making  of  the  instrument  is  thrown  upon 
the  party  producing  it,  and  although  the-  affirmative 
of  the  issue  in  the  other  case  is  on  ihe  same 
party  the  proof  is  essentially  different*  By  mesely 
denying  the  making  of  the  assignment  the  respon- 
dent cannoti  therefore,  by  any  rule  of  evidence  that 
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I  know,  be  permitted  to  throw  the  onus  of  proof  on  the      ]^^ 
other  party,  of  proying  that  which  is  not  denied.    That  Crbiohton 
doctrine  is  applicable  to  the  plea  in  this  case.    The  0^,^^^^^ 
api>ellant  should  have  been  notified  that  it  was  inten-   .  — 7— 
ded  to  question  the  right  of  Fairbanks  to  make  the  as-  *  .  * 

signment  The  plea  gives  no  such  intimation,  and  that 
is  the  test  apx^lied  by  the  rules  of  pleading.  It  should, 
in  my  opinion,  have  done  so,  and  without  that  state- 
ment I  think  the  issue  raised  was  only  as  to  the  execu- 
tion of  the  assignment. 

If,  however,  the  issue  in  question  was  raised  by  the 
plea  the  evidence  in  respect  of  it  was  all  on  one  side, 
that  of  the  appellant ;  he  was  examined  as  a  witness 
and  amongst  other  things  said  that  he  was  the  official 
assignee  of  the  estate  and  produced  the  assignment 
which  was  put  in  evidence.    He  said  further : — 

Fairbanks  bought  and  sold  all  sorts  of  things.  I  had  dealings  with 
him.  He  bought  oats  and  wood  and  iron.  No  debts  or  assets  of  that 
kind.  The  insolvent  business  has  relation  solely  to  land.  He  hand- 
ed me  no  books  of  business  nor  cash  books.  His  books  had  refer, 
ence  only  to  the  Canal  property;  other  lands  of  his  had  been  wound 
up. 

This  evidence  was  given  in  reply  to  questions  of  the 
respondent's  counsel  and  is  all  that  was  given  by  the  wit- 
ness or  any  other  on  that  subject.  Here  then  is  a  compre- 
hensive statement  that  the  bankrupt  "  bought  and  sold 
all  sorts  of  things,"  and,  no  doubt  in  answer  to  a  further 
request  to  name  some  of  the  articles  he  traded  with,  he 
replied  1'  he  bought  oats  and  wood  and  iron,''  meaning 
clearly  that  the  witness  knew  of  his  trading  in  those 
articles.  It  appears  to  me  thr^t  is  sufficient  primd  Jacie 
evidence  of  trading  of  which  the  respondent's  counsel 
by  not  going  into  a  more  critical  examination  would 
leave  the  impression  that  he  felt  satisfied ;  or,  that  further 
inquiries  would  lead  to  the  fact  being  more  folly  and 
completely  established. 
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1882  Suppose  that  evidence  had  formed  part  of  the  exami- 
Cbbiohton  nation  in  chief,  and  that  no  cross-questions  were  asked 
CfiUTTioK.  ^  *^  ^*'»  ^^^  could  it  be  said  to  be  insufficient  ? 

Is  it  the  less  strong  because  it  was  given  on  the 

'  *  cross-examination  of  the  witness  ? 

It  was  contended  that  because  the  evidence  was 
brought  out  in  that  way,  the  appellant  should  have 
given  additional  and  more  specific  evidence,  but  I 
cannot  adopt  that  proposition  and  know  of  no  rule  of 
evidence  requiring  it.  The  evidence  was  such  that  no 
judge  would  be  justifiedin  withdrawing  it  from  the  con- 
sideration of  a  jury,  particularly  when  there  was  noth- 
ing in  rebuttal  of  it;  and  I  cannot  feel  justified  in 
sending  back  the  case  upon  such  a  point  and  one  which 
leaves  the  merits  untouched.  It  has  been  said  that, 
because  the  insolvent  had  no  assets,  nor  owed  any 
debts  in  immediate  relation  to  his  trading,  nor  handed 
over  any  books  relating  thereto  to  the  assignee,  he 
could  not  have  been  a  trader ;  but  if  while  a  trader  he 
contracted  debts  not  immediately  connected  with  his 
trading — such  as  for  the  support  of  his  family,  or  as 
security  for  another— that  he  had  real  and  personal 
estate  while  he  was  such  trader,  but  not  the  immediate 
result  of  his  trading ,  the  fact  of  his  having  neither 
assets  nor  owing  debts  connected  with  his  trading, 
would  not  make  him  the  less  a  trader,  nor  would  the 
fact  that  he  handed  over  no  books  of  account  of  his 
trading  transactions  necessarily  disqualify  him  to  make 
an  assignment  to  creditors  for  other  debts  contracted 
while  he  was  a  trader,  merely  because  his  trading 
operations,  technically  speaking,  had  been  closed. 

Section  1  of  the  act  awards  the  benefit  of  it  amongst 
others  to  "  i>ersons  using  the  trade  of  merchandise  by 
way  of  bargaining,  exchange,  bartering,  commission, 
consignment  or  otherwise  in  gross  or  by  retail."  The 
section  excepts  from  the  ojperation  of  the  act  farmers, 
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graziers,  common  laborers  and  workmen  for  hire,  so      ^^^ 
that  the  oi>eration  of  the  act  extended  to  all  other  classes  CBxioHioir 
and  all  were  deemed  traders  who  came  within  the  ^h.^^^ 
provisions  of  the  section.  '— 

I  wish  it  to  be  distinctly  understood  that  I  do  not  \^Il 
hold  that  the  eyidence  as  to  the  bankrupt  having  been 
a  trader  was  at  all  conclusive,  or  that  it  might  not  have 
been  shewn  under  proper  pleas  that  the  debts  he  owed 
were  incurred  after  he  ceased  to  be  a  trader  or  were 
barred  by  the  statute  of  limitations,  but  it  was  not 
alleged  or  shown  that  he  ceased  to  be  a  trader  before 
his  assignment,  nor  that  his  debts  were  barred  by  the 
statute  of  limitations.  I  do  not  contend  that  such 
would  not  have  been  a  good  defence,  but  what  I  do 
hold  is  that,  under  the  issue  raised  by  the  plea  in  ques- 
tion, the  appellant  was  not  bound  to  prove  them,  nor 
was  he,  I  think,  any  more  bound  to  prove  further  than 
he  did  that  he  was  a  trader. 

The  rule  nisi  in  this  case  was  for  a  new  trial  but  the 
court  appealed  to  gave  a  judgment  for  the  defendant.  I 
understand  that  at  least  a  majority  of  this  court  feel 
that  the  judgment  cannot  be  sustained  and  I  am  of 
that  opinion.  The  court  in  Nova  Scotia  has  no  power 
to  give  a  judgment  in  such  a  case.  Our  judgment 
should  therefore  be  to  set  it  aside  with  costs. 

I  think  on  all  the  grounds  I  have  stated  that  the 
appeal  should  be  allowed,  the  judgment  below  reversed, 
and  judgment  given  for  the  appellant  with  costs. 

Tasohbbeau,  J.,  concurred  with  the  Ohief  Justice. 

GWTNNE,  J. : 

This  is  an  action  of  trespass  qu.  cL  fir.  wherein  the 
plaintiff,  as  assignee  of  the  estate  and  effects  of  Lewis  P. 
Fairbanks^  under  the  Insolvent  Act  of  18*76,  complains 
in  his  first  count  that  the  defendants  broke  and  entered 
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^^  certain  lands  and  close  of  the  plaintiff,  as  siusli  assignee, 
CsnoHvoir  situate  at  Dartmouth,  in  the  County  of  Halifax,  described 
CHivrioK.  ^  follows,  that  is  to  say :  "  Certain  land,  and  land 
^-—  coyered  with  water,  known  as  section  number  2,.  of  the 
"^  •  «i- 1^ J---  Qjii^^  gu^  forming  the  reserroiT  thereof 


and  called  ''  the  first  and  second  Darhnomth  Lakw^" 
fca;  and  in  his  second  countrthat  the  defendants 
entered  upon  certain  lauds  and  lands  coyered  wUk 
water  of  the  plaintiff*,  as  such  assignee,  situate  at  Dor^ 
mouth  aforesaid,  and  described  as  in  the  said  fixvt  count, 
and  deposited  thereon  large  quantities  of  stone,  earth 
and  rubbish,  and  made  an  embankment  thereon,  and 
erected  buildings  and  fences  thereon,  and  dug  the  soil 
thereof,  and  droye  jponts  and  stakes  therein,  and  cut 
and  carried  away  the  ice  formed  on  the  said  land  coyered 
with  water  and  conyerted  the  same  to  their  own  use. 

And  in  bis  third  count  the  plaintiff  complained'  that 
the  defendants  took  and  carried  away  and  conyerted  ta 
thaii  own  use  and  depriyed  the  plaintiff,  as  such 
assignee,  of  the  use  and  possession  of  large  quantitiea 
of  ice,  to  wit :  fiye  thousand  tons  of  ice,  the  propwty  of 
the  plaintiff,  as  such  assignee. 

There  were  also  three  other  counts  in  the  dedafatioUy 
in  the  fourth  of  which  the  plaintiff  complained  o£  an^ 
entry  by  the  defendants  on  the  close  and  kmds  described 
in  the  first  count,  calling  them  the^  close  and  lands  of 
Letois  P.  Fairbanks.  In  the  fifth  count  the  plaintiff 
complained  that  the  defendants  broke  and  entered  the- 
dose  and  lands  described  in  the  first  count,  but  calling 
them  the  close  and  lands  of  Lewis  P.  Fairbanks^  and 
committed  therein  similar  trespasses  to  those  set  out  in 
the  second  count.  The  sixth  count  was  similar  to  the 
third|> except  that  the  ice  was  alleged  tcbe  Oke  property 
o£  Lew.ii  P.  Fairbanks  and  of  the  plaintiff. 

The  defendani;  pleaded  to  the  first  and  second  e<mnts 
n  foUawsc; — 
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iBt.  Not  guilty.  *  JJ«2 

2nd.  That  the  closes,  land,  and  land  oovered  with  Cjunasfov 
water  and  ice,  was  not  the  plaintiff's,  as  alleged,  nor  Qg^^f^j^ 
was  he  in  possession  thereof.  

Srd.  That  the  said  closes,  land  and  land  covered  with  ^ 

water  are  the  freehold  of  the  defendants. 

4th.  Liberum  tenementum  in  the  defendant  Johnston 
Chittick^  and  others,  and  that  he  in  his  own  right  and 
the  other  defendants,  as  his  servants  and  by  his  com- 
xnand,  committed  the  said  alleged  grievances. 

5th.  Liberum  tenementum  in  one  Oeorge  A.  S.  Oreighton, 
and  that  the  defendants,  as  his  servants  and  by  his 
command,  committed  the  said  alleged  grievances. 

6th.  As  to  the  Srd  connt — ^not  gnilty. 

7th.  As  to  the  Srd  connt,  that  the  ice  therein  men- 
tioned was  not  the  property  of  the  plaintiff  as  snch 
assignee  as  therein  alleged. 

Thexe  were  precisely  similar  pleas  to  the  4th  and  6th 
connis,  and  the  defendants  lastly  and  ISthly  pleaded : 

ThtJL  the  plaintiff  was  not,  nor  is,  such  assignee  as 
alleged  in  his  declaration. 

At  the  trial  before  the  late  Ohief  Justice  of  Nova 
Bcotia  sitting  as  a  jnry  at  Halifax^  the  plaintiff  pro- 
duced in  evidence  divers  documents  and  deeds,  by 
force  of  which,  and  of  divers  acts  of  parliament,  he  con- 
tended that  a  certain  canal  or  water  communication 
called  the  Shubenacadie  canal,  undertaking,  works  and 
property,  became  vested  in  a  certain  cori>oration  known 
as  '*  The  Lake  and  Biver  Navigation  Oompany."  He 
also  produced  a  deed  bearing  date  the  1st  April,  1870, 
purporting  to  be  between  ''  the  Lake  and  Navigation 
Company,"  of  the  one  part,  and  Lewis  P.  Fairbanks 
of  the  other  part,  whereby  it  was  witnessed  that  the 
said  company  did  grant,  &c.,  &c.,  &c.,  unto  the  said 
Leu^is  P.  Fairbanks,  his  heirs,  and  assigns,  all  the  lands, 
lands  QoviMvd  witb  watfir»  mMsoa^es^  lodu  and  otlier 
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1882      works,  water-powers  and  appurtenances  described  in  a 

CxnoHTov  deed  from  the  Hon.  Tarnes  McNab  to  the  '  Inland  Naviga- 

CHinioK.  *^^^  Company ',  reserving  out  of  said  lands  a  sufficient 

^—  quantity  of  land  ior  roads  throughout  the  same,  for  the 
^^  *  use  of  Her  Majesty's  subjects,  saving  and  excepting 
nevertheless,  from  the  said  lands,  the  premises  convey- 
ed to  James  Marshall^  and  also  other  estate  and  interest 
which  the  said  company  have  in,  or  to  the  said  land 
and  premises  with  the  appurtenances ;  to  have  and  to 
hold  the  said  lands  and  premises  conveyed,  or  intended 
so  to  be,  with  the  appurtenances,  unto  the  said  Lewi$ 
P.  Fairbanks  his  heirs  and  assigns  forever,  &c.  This 
deed  purports  to  be  signed  by  James  F-  Avery ^  president, 
and  O.  A.  S.  Crichton,  secretary.  The  plaintiff  also  pro- 
duced a  deed  of  assignment,  purporting  to  be  made  on 
the  81st  day  of  May,  1876,  under  the  insolvent  act  of 
1875,  between  Lewis  P.  Fairbanks,  described  therein  as 
trader  of  Dartmouth  in  the  county  of  Halifax  of  the  first 
part,  and  William  H,  Creighton,  official  assignee  of  the 
county  of  Halifax,  of  the  second  part,  whereby  it  was 
witnessed : 

That  under  the  provisions  of  the  insolvent  act  of  1875,  the  said 
party  ot  the  first  part  being  insolvent  has  assigned  and  hereby  does 
assign  to  the  said  party  of  the  second  part,  accepting  thereof  as  as- 
signee under  the  said  act^  and  for  the  purposes  therein  provided,  all 
his  estate  and  eflfeots  real  and  personal  of  every  nature  and  kind 
whatsoever,  to  have  and  to  hold  to  the  party  of  the  second  part  as 
assignee  for  the  purposes,  and  under  the  act,  aforesaid. 

At  the  trial  it  was  contended  that  the  Lewis  P.  Fair- 
banks executing  this  assignment  was  not  proved  to  be 
a  trader,  and  competent  as  such  to  make  such  an  assign- 
ment under  the  Insolvent  Act.  The  only  evidence  of 
this  point  was  that  of  the  plaintiff  himself,  who  said : 

FairbankM  bought  and  sold  all  sorts  of  things.  I  had  dealings  with 
him.  He  bought  oats  and  wood  and  iron.  Ko  debt  or  assets  of  that 
kind.  The  insolvent  business  has  relation  solely  to  land.  He  handed 
me  no  books  of  business  nor  cash  book.  His  books  bad  only  reference 
to  the  oanal  properiyi  other  lands  of  his  had  been  wound  up. 
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Lewis  P.  Fairbanks  haying  been  himself  subsequently      ^^^ 
called  gave  no  evidence  of  his  being  a  trader.    In  his  CBKiaHToir 
evidence  he  said :  Chittiok. 

I  did  not  know  I  owned  the  shore  of  the  lake  till  fire  yean  ago.       ^— 
[The  trial  was  in  1878J    The  property  Ib  not  used  for  oanal  purposes  Q^^3^»*0|  J» 
noW|  some  small  parts  of  what  is  necessary  for  canal  purposes  have       ""^ 
gone  out  of  me.    The  first  section  is  entirely  gone,  the  second  sec- 
tion, including  the  lake,  remains  to  me.    /  Mold  the  tnaehinery. 

Counsel  for  the  defendants  moved  a  non-suit  at  the 
close  of  plaintiff's  case,  but  nevertheless  a  yast  deal  of 
evidence  was  entered  into  upon  the  part  of  the  defen- 
dants, partly  with  the  view  of  insisting  that  the  descrip- 
tion in  certain  deeds  which  were  produced  on  the 
plaintiff's  part  did  not  cover  the  places  where  the 
plaintiff  stated  the  alleged  trespasses  or  some  of  them  to 
have  been  committed,  and  partly  to  shew  title  in  the 
defendants  under  their  pleas  of  liberum  tenementum^  and 
to  shew  possession  in  them,  or  those  under  whom  they 
claimed,  of  part  of  the  premises  at  the  time  of  the  execu- 
tion of  some  of  the  deeds  under  which  the  plaintiff 
claimed  the  title  to  be  in  Fairbanks.  At  the  close  of 
the  evidence,  counsel  for  both  parties,  instead  of  address- 
ing the  learned  Ohief  Justice,  who  tried  the  cause  ui>on 
the  evidence  as  a  jury,  declined  doing  so,  and  entered 
into  an  agreement  which  was  recorded  by  the  learned 
Ohief  Justice,  as  follows : 

That  a  yerdict  should  be  entered  for  the  plaintiff  with  $10 
damages,  subject  to  the  opinion  of  the  court,  that  the  parties  shall 
be  entitled  to  take  all  objections  arising  out  of  the  evidence  and 
minutes,  and  that  the  court  shall  have  power  to  enter  judgment  for 
or  against  the  defendants  with  costs,  each  party  to  prepare  brief 
abstracts  instead  of  copies  of  the  documents  put  in  by  him,  the 
originals  to  be  produced,  if  required  by  the  court,  a  rule  nisi  for  a 
new  trial  to  be  granted  accordingly  and  filed. 

In  the  following  term  of  the  Supreme  Oourt  sitting 
in  Halifax^  on  motion  of  Mr.  Weatherby^  Q.O ,  defend- 
ants' counsel,  a  rule  nisi  was  issued  in  the  following 
tenns;— 
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1882  On  TMiding  the  minttiei  of  the  le«nied  judge  who  tried  this  OMue, 

^^'^^'^       and  the  papers  on  file  herein,  and  on  motion,  it  is  ordered  that  the 

C/KUGHTOlf 

P^  verdict  entered  ht  roin  formally  by  consent,  subject  to  the  opinion 
Chxttiok.  of  the  court,  wiih  power  to  take  all  objections  arising  out  of  the 
^  *'"""  .  eyidence  and  minutes,  and  with  power  to  the  court  to  enter  judg- 
meut  for  or  against  defendants  with  costs,  be  set  aside  with  costs,  and 
a  new  trial  granted  herein  on  the  following  grounds :  ^Because  the 
■aid  verdict  is  against  law  and  evidence.  For  the  improper  rejection 
and  reception  of  evidence,  and  on  other  grounds  appearing  in  said 
evidence,  minutes  and  papers,  unless  cause  to  the  contrary  be  shown 
before  this  honorable  court  within  the  first  four  days  of  the  ensuing 
December  term  at  Halifax. 

After  argument  of  this  rule,  and  upon  the  11th 
January,  1881,  a  rule  absolute  entitled  in  the  causa 
was  issued  in  the  following  terms ;  namely, 

On  argument  of  the  rule  nisi  to  set  aside  the  verdict  herein  for  the 
plaintiflf  and  on  motion.  It  is  ordered  that  said  rule  niH  be  made 
absolute  with  costs,  and  judgment  entered  herein  for  defendants 
against  the  pUuntiflf,  with  costs. 

Against  this  rule  the  plaintiff  appealed,  and  the  case 
was  argued  folly  upon  its  merits  during  three  days  on 
the  25th,  26th  and  2Yth  October,  1881,  by  Mr.  Hump- 
ggUj  AttoiOBLey-General  of  Nova  Scotia,  for  the  plaintiff 
(appellant),  and  by  Mr.  Rigby,  Q.O.,  for  the  defendants 
(respondents). 

The  plaintiff  claims  title  to  the  closes,  lands  and  lands 
covered  with  water  in  the  first  count  of  the  declaration 
described  as  being  "  section  number  2  of  the  Shubena- 
cadie  Canal,  forming  the  reservoir  thereof,  and  called 
the  first  and  second  Dartmouth  Lakes,"  and  which  are 
declared  to  be  in  the  second  count  the  same  lands,  &c., 
as  are  in  first  count  mentioned,  and  which  by  the 
evidence  taken  in  the  cause  appear  to  be  the  same 
lands,  &c.,  &c.,  &c.,  from  which  the  ice  mentioned  in 
the  third  count  is  alleged  to  have  been  taken,  solely  as 
assignee  of  the  estate  and  effects  of  Liwis  P.  Fairbanks, 
under  the  Insolvent  Act  of  1875.  The  fourth,  fifth 
and  sixth  counts  seem  to  have  been  inserted  by  etior,  aa 
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claiming  the  lands  to  be  the  property  of  Fairbanks^  the      ^^^ 
alleged  insolvent,  and  not  in  the  only  person  who  is  Cbeiohton 
plaintiff  upon  the  record,  although  no  objection  thereto  chittiok. 

seems  to  have  been  taken  by  the  defendants,  who  have     

pleaded  thereto  similar  pleas  to    those    respectively  * 

pleaded  to  the  first  three  counts ;  but  on  this  record  no 
judgment  could  be  rendered  upon  the  fourth,  fifth  and 
sixth  counts,  nor  otherwise  than  upon  the  issues  joined 
on  the  first,  second  and  third  counts,  in  which  the 
plaintiff  asserts  title  solely  as  assignee,  under  the  Insol- 
vent Act,  of  the  estate  and  effects  of  Lewis  P.  Fairbanks^ 
and  it  was  upon  these  issues  only  that  the  argument 
upon  the  whole  merits  of  the  appeal  before  us  took 
place.  The  court  below,  acting  upon  the  agreement 
entered  into  at  nisi  prius,  set  aside  the  verdict  which 
had  been  entered  proformd  for  the  plaintiff;  upon  the 
ground  that  Lewis  P.  Fairbanks  was  not,  or  was  not 
shown  to  be,  a  trader,  so  as  to  enable  hiir  to  assign  to 
the  plaintiff,  or  the  plaintiff  to  take  his  estate  and 
effects  under  the  Insolvent  Act,  and  to  vest  such  estate 
and  effects  in  the  plaintiff,  as  the  official  assignee  for  the 
county  of  Halifax.  It  was  argued  before  Ub  on  the  part 
of  the  plaintiff  that  the  pleadings  did  not  raise  any  issue 
ui>on  that  point,  but  I  was  of  opinion  at  the  argument, 
and  still  am,  that  the  plea,  that  the  plaintiff  was  not 
nor  is  such  assignee  as  alleged  in  the  declaration,  does 
put  the  trading  in  issue  and  casts  the  onus  of  the  proof 
thereof  upon  the  plaintiff,  and  indeed  in  an  action  of  this 
nature,  the  plaintiff  not  appearing  to  have  been  in  pos- 
session of  any  of  the  closes  in  which,  &c ,  and  being 
therefore,  in  order  to  sustain  this  action,  compelled 
to  show  a  good  title,  the  onus  is  cast  upon  him  of 
proving  everything  necessary  to  the  vesting  of  the 
estate  of  Lewis  P.  Fairbanks  in  the  plaintiff,  as  his 
assignee  under  the  Insolvent  Act,  as  well  as  to  show 
that  the  property  in  question  had  been,  before  the  In- 

94 
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1M3      Bolyent  Act  operated  upon  it,  the  property  of  Lewis  P. 

Cbbiobtov  Fairbanks^  the  alleged  insolvent.      After  the  long  argn- 

Chittiok.  ^^^^  before  us  upon  the  whole  case,  which  extended 

——      OTer  three  days,  during  which  Ihe  learned  counsel  for 
^^         '  the  plaintiff  strenuously  insisted  that  the  plaintiff  was 
entitled  to   judgment  upon  all  the  points,  I  do  not 
think  it  desirable  that  we  should  dispose  of  the  case 
solely  ui>on  the  point  as  to  the  trading. 

If  the  question  of  the  trading  was  the  only  one  which 
stood  in  the  way  of  the  plaintiff's  right  to  recover,  the 
better  course  would  no  doubt  be  to  send  the  case  to  a 
new  trial  if  the  plaintiff  wishes  to  have  an  opportunity 
to  supply  further  evidence  upon  that  point,  but  if^ 
assuming  the  trading  to  be  established,  the  plaintiff  is 
not  entitled  to  recover  upon  the  other  iK)ints«  as  to 
which  it  is  not  suggested  that  any  further  evidence  can 
be  given,  I  cannot  see,  after  the  very  full  discussion 
which  these  points  have  undergone,  what  possible 
object  there  can  be  in  our  protracting  an  expensive 
litigation  by  withholding  our  opinion  uix>n  points  so 
exhaustively  argued  during  three  days.  If  the  case  was 
to  be  decided  upon  the  point  of  trading  alone,  I  do  not 
think  we  should  have  thought  it  necessary  to  reserve 
our  judgment  upon  that  point,  or  to  have  heard  the 
argument  upon  the  other  points,  but  having  heard  the 
whole  case  very  exhaustively  argued  upon  a  judgment 
rendered  upon  an  agreement  entered  into  by  the  parties 
at  nisi  prius^  whereby  it  was  stipulated  that  the  court 
should  be  at  liberty  ui>on  the  whole  case  to  render 
judgment  for  or  against  the  defendants,  I  think  that  in 
the  absence  of  any  suggestion  that  upon  a  new  trial 
further  evidence  could  be  supplied  by  the  plaintiff,  we 
are  called  upon  to  express  an  opinion  ui>on  the  whole 
case,  and  if  the  plaintiff,  assuming  the  trading  to  be 
^tablished,  is  nevertheless  upon  the  other  and  main 
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grounds  not  entitled  to  recoyer,  to  terminate  the  con-      ^^^^ 
tinuance  of  an  exx>ensiye  and  froitless  litigation.  Cbbigbton 

Upon  the  close  of  the  evidence  at  the  trial,  which  qh,^h,^ 

took  place  before  the  learned  Chief  Jnstice  of  the  Su-      

preme  Court  without  a  jury,  the  counsel  for  both  parties  ^^' 
entered  into  an  agreement  whereby  it  was  agreed  *'  that 
a  verdict  should  be  entered  pro  farmd  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  in  term,  and  that  the 
parties  should  be  entitled  to  take  all  objections  arising 
out  of  the  evidence  and  minutes,  and  that  the  court 
should  have  power  to  enter  judgment  for  or  against  the 
defendants,  with  costs." 

Nothing  is  said  in  this  agreement  to  the  effect  that 
the  court  above  should  have  power  to  draw  inferences 
of  fact  as  a  jury  could,  which  words  do  appear  to  have 
been  introduced  into  an  agreement  made  at  nisi  prius  in 
a  case  of  ejectment  tried  at  the  same  time  upon  the  same 
title  at  the  suit  of  the  plaintiff  against  one  Graham^ 
whereby  it  was  agreed  that  the  agreement  in  the  suit 
V.  Chiitick  et  ai,  with  a  verdict  for  the  plaintiff,  should 
extend  to  the  ejectment  suit  with  power  for  the  court 
to  draw  the  same  inference  from  the  facts  in  proof  as 
the  judge  on  trial  or  a  jury  could  do.  Whether  such  a 
provision  is  necessary  in  the  case  of  a  trial  before  a 
judge  without  a  jury  seems  to  me  to  be  questionable, 
and,  indeed,  the  provision  that  upon  the  evidence  taken 
at  the  trial  the  court  above  should  have  power  to  enter 
a  verdict  for  or  against  defendants  without  any  actual 
finding  of  facts  by  the  learned  judge  who  tried  the  case 
without  a  jury,  seems  to  imply  the  necessity  for  an  ad- 
judication and  finding  of  matters  of  fact  by  the  court 
from  the  evidence  so  laid  before  them.  The  court  also 
seems  to  have  been  of  opinion  that  it  was  competent 
for  them  upon  the  agreement  in  the  trespass  case,  equally 
as  in  the  ejectment  case,  to  ^discharge  the  functions  of  a 
jury  and  to  draw  inferences  of  fact,  for  that  they  did  iu 
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^^^      fact  in  this  trespass  case  exercise  that  jurisdiction,  ap- 
CsnenoH  pears  from  the  judgment  of  the  court  setting  aside  the 
CmnicK.  v^^i^t  ^^^  t^®  plaintiff,  wherein  it  is  said : 

Qwwm    J      ^^®  objection  that  he,  FairbankSf  was  not  shown  to  be  a  trader 
*  was  taken  at  the  trial  and  in  the  argument,  and  at  the  former  the 
plaintiff  should,  if  he  could,  have  given  evidence,  to  justify  us  in 
holding  that  he  was  such,  but  that  was  not  done,  unless  we  are  to 
regard  the  assignment  alone  as  evidence. 

And  upon  this  .point  it  is  said : 

But  admitting  that  the  assignment  hprimdfacii  evidence  of  the 
insolvent  being  a  trader,  how  can  we  uphold  the  presumption  in  ih$ 
face  of  the  evidence  given  by  the  plaintiff  himself  ihowing  clea/rly 
that  Mr,  Fairbanke  ioa«  not  a  trader. 

So  that  from  this  it  appears  the  Court  proceeded,  not 
upon  the  absence  of  all  evidence  to  go  to  a  jury  upon 
the  question,  but  construing  evidence  offered  as  a  jury, 
they  have  found  that  in  point  of  fact  Fairbanks  was 
not  a  trader,  thus  "plainly  discharging  the  functions  of 
a  jury,  and  accordingly  they  set  aside  the  verdict  for 
the  plaintiff  and  ordered  judgment  to  be  entered  for  the 
defendants  against  the  plaintiff  with  costs. 

This  rule  is  not  printed  in  the  appeal  case,  as  it  should 
have  been,  but  having  been  called  for  by  us  during  the 
argument  it  has  been  supplied,  and  appears  to  be  to  the 
above  effect. 

Now  to  order  a  verdict  to  be  entered  for  the  defen- 
dants upon  this  record,  even  though  it  should  be 
amended  by  striking  out  the  4th,  5th  and  6th  counts, 
and  the  pleas  thereto,  on  the  ground  of  misjoinder,  would 
give  to  the  defendants  judgment  upon  the  pleas  of 
liberum  Unementum  to  the  first  two  counts,  which  it 
cannot'  be  said  that  they  have  clearly  established  by 
evidence,  and  which  judgment  when  entered  would 
operate  as  an  estoppel  in  the  defendants  favor  as  against 
Fairbanks,  in  whose  right  the  plaintiff  claims.  Judg- 
pieut  therefore  upon  the  issue  proved  ujion  the  pleas  of 
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liberum  ienementum  Bhonld  be  for  tho  plaintiff  unless      1^82 
that  plea  be  removed  from  the  record.    But  if  we  amend  Crbiobtov 
the  record  by  expunging  the  4th,  5th  and  6th  counts,   r   !^ 
and  the  pleadings  relating  thereto,  and  by  expunging  ^j— — 
also  the  pleas  of  liberum  ienementum  pleaded  to  the  1st    ^^"^^  ' 
and  2nd  counts,  I  think  that  for  the  reasons  hereinafter 
stated  the  defendants  are  entitled  to  judgment  in  their 
fayor  upon  the  1st,  2nd  and  8rd  counts,  to  which  counts 
the  argument  before  us  was  cod  fined.     As  to  those 
counts  upon  the  record  being  so  amended,  I  can  see  no     * 
object  in  protracting  this  litigation  by  ordering  a  new 
trial,  as  the  defendants  are,  in  my  judgment,  entitled  to 
succeed,  even  though  it  should  be  established  that  i^atV* 
hankt  was  a  trader,  so  as  to  be  within  the  operation  of 
the  Insolvent  Act. 

As  to  the  close  upon  the  margin  of  the  second  lake, 
the  plaintiff's  first  step  in  his  claim  of  title  to  it,  is  to 
shew  that  the  canal  company  acquired  the  fee  simple 
therein  under  the  13th  section  of  their  act  of  incorpo- 
ration. He  accordingly  produced  a  petition  of  the 
company  to  the  justices  in  quarter  sessions,  a  precept 
to  the  sheriff  thereon,  and  an  inquisition  taken  by  the 
sheriff  with  a  jury  in  1826,  but  no  map  was  produced 
shewing  the  lands  intended  to  be  covered  by  the 
description  set  out  in  the  inquisition  of  the  lands 
therein  referred  to,  and  if  we  had  such  a  map,  and  if  it 
plainly  comprised  the  close  in  question,  there  is  no 
evidence  that  the  verdict  rendered  upon  the  inquisition 
has  been  allowed  and  confirmed  by  the  quarter  sessions 
as  required ;  and  it  is  not  contended  that  payment  was 
made  to  any  one  of  the  amount  assessed,  nor,  indeed, 
does  the  inquisition  determine  the  amount,  but  leaves 
it  to  be  ascertained  by  a  measurement  to  be  made  after 
the  close  should  be  flooded  by  the  works  of  the  com- 
pany. Under  these  circumstances,  and  as  the  act  of 
incorporation  of  the  company  makes  the  confirmation 
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1882     of  the  inquisition  when  taken  and  the  payment  to  the 
CanoHTCir  proprietors    of  the  amount  assessed  for  their  lands 
Chittiok.  ^^^^  conditions  precedent  to  the  vesting  of  the  fee  in 
— -      such  lands  in  the  company,  it  is  clear  that  the  plain- 
..«'  *  tiff  has  not  shown  that  the  close  in  question  erer  be- 
came ve&ted  in  the  canal  company.    By  flooding  the 
close,  by  the  waters  of  the  lake  being  raised  by  the 
works  of  the  company,  the  latter  may  have  acquired  a 
prescriptive  right  to  keep  the  close  so  flooded,  but  they 
have  not  acquired  the  fee  in  the  close,  so  that  as  to  this 
close  the  plaintiff*  for  that  reason  alone  must  fail  in  this 
action. 

As  to  the  rest  of  the  alleged  trespasses  which  were 
said  to  have  been  committed  by  the  taking  of  ioe  from 
places  in  the  first  lake,  the  act  of  incorporation  of  1824 
did  not  vest  or  profess  to  vest  in  the  company  the  soil 
and  bed  of  the  lakes ;  it  vested  in  them  only,  so  far  as 
the  lakes  are  affected,  "  the  waters  and  streams  of  the 
said  river  and  lakes,  so  fiitr  as  the  same  might  be  re- 
quired or  necessary  to  be  used,  retained,  diverted  or 
appropriated  to  and  for  the  use  and  benefit  of  the 
canal  and  the  beneficial  enjoyment  thereof,"  and  also 
all  real  estate  purchased  or  obtained  for  such  canal  and 
through  which  it  shall  be  made, with  the  towing  paths 
along  the  canal,  river  and  lakes,  for  the  term  of  99 
years. 

This  is  the  provision  contained  in  the  eighth  section . 
of  the  Act  of  1824,  audit  left  untouched  the  title  in  the 
bed  and  soil  of  the  lakes,  whether  that  title  was  then 
in  the  Crown  or  in  some  private  person  or  persons. 

The  Act  of  8th  Geo.  4,  c.  17,  A.D.  1827,  made  no 
difference  in  this  respect,  for  all  that  act  did  was  to 
declare  that  all  and  singular  those  things  which  by  the 
eighth  section  of  tha  Act  of  1824  had  been  granted  to 
the  company  for  99  years  should  be  and  were  vested  in 
and  declared  to  be  the  sple  and  exclusive  property  of 
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the  company  forever  ;  and  as  the  eighth  section  of  the     ^^^ 
Act  of  1821  did  not  affect  the  soil  and  bed  of  the  lakes,  GmoBfoir 
so  neither  did  the  Act  of  1827.    The  company  therefore  r-ilJiioK. 
had  no  title  in  virtue  of  the  acts  of  Parliament,  to  the      — - 
soil  and  bed  of  the  lake  at  the  places  where  the  defen-    ^^"'^^  ' 
dants  took  the  ice,  for  the  taking  of  which  this  action 
is  brought.     But  the  plaintiff  alleges  that  the  canal 
company  became  seized  of  a  large  portion  of  the  soil 
and  bed  of  the  first  lake,  comprising  those  portions  from 
which  the  ice  was  taken  by  the  defendants,  under  and 
in  virtue  of  a  deed  dated  the  12th  April,  1881,  and  made 
between  Richard  and  James  Tremain  of  the  one  part, 
and  the  Shubenacadie  Canal  Company  of  the  other 
part,  whereby  after  reciting  that  under  and  by  virtue 
of  an  indenture  dated  the  18th  October,  1816,  between 
one  Laurenc§   Hartshorne,  since  deceased,  of  the  one 
part,  and  the  above-named  Richard  TVematn  of  the  other 
part,  and  by  virtue  of  another  indenture  dated  the  14th 
June,  1816,  and  made  between  one  Jonathan  Tremain^ 
of  the  one  part,  and  the  above-named  James  Tremain 
of  the  other  part ;   and  by  virtue  of  another  indenture 
dated    the    25th    October,   1828,  and    made  between 
Abigail  HarUhorne,  widow  and^executrix,  and  Laurence 
Harishorne,  surviving  executor  of  the  late  will  of  the 
above  named  Laurence  Hartshorne,  deceased,  of  the  one 
part,  and  the  said  James  Tremain  of  the  other  part ;  and 
by  virtue  of  another  indenture,  dated  the  1st  Sep- 
tember,   1830,    and  made  between    Phoebe    Tremain^ 
executrix,    and    Thomas  Boggs    and    Oeorge   Norton 
Russell,  executors  of  the  will  of  the  said    Jonathan 
Tremain^  deceased,  of  the  one  part,  and  the  said  Richard 
and  James  Tremain  of  the  other  part,  they,   the  said 
Richard  and  James  Tremain,  then  stood  seized  of 

all  that  flour  mill  and  bakehouse  or  bakery,  and  all  those  landa 
partly  covered  with  water,  and  tenements,  situate  lying  and  being 
in  Dartmouth  aforesaid,  and  hereinafter  firstly  and  secondly  de* 
soribed,  and  also  of  and  in  the  mill  stream  or  wat^r  course  and  lands 
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1882      partly  covered  witli  water,  hereinafter  thirdly  described,  with  the 

Crbiohton  *PP^^^i^<^^^  ^^  f<B®  simple  in  possession ;  that  is  to  uy,  as  tenants 
9.         in  oommoD,  each  of  and  in  one  equal  and  undivided  moiety  or  half 
Chittiok*  part  of  the  said  described  premises,  as  by  reference  to  the  said  four 
Q  "~"  J  several  indentures  will  at  large  appear, 

■"*"  they,  the  said  Richard  and  James  Tremain  conveyed  to 
the  company,  among  other  lands,  a  piece  described  as 
follows : — 

Secondly :  all  that  piece  of  land  lying  between  the  south  end  of 
Dartmouth  lake,  and  the  two  roads  leading,  the  one  from  Dartmouth 
to  the  west  side  of  the  said  lake,  and  the  other  to  Preston,  and 
measuriDg  from  the  angle  formed  by  the  said  roads  on  the  road 
towards  Preston,  north-eastwardly  to  a  marked  stone  near  a  spruce 
tree  marked ;  thence  to  run  into  the  said  lake  north  35^  west  to  the 
north  side  line  of  the  lot  conveyed  on  the  20th  February,  1815,  by 
the  executor  of  the  will  of  James  Oreighton  the  elder,  deceased,  to 
the  said  Laurence  Hartshome,  deceased  ]  thence  S.  55^  west  to  the 
stump  of  a  hemlock  tree  formerly  standing  at  the  north  end  of  the 
mill  dsm ;  thence  N.  35^  W.  to  the  side  of  the  highway  leading 
from  Dartmouth ;  thence  by  the  several  courses  of  the  said  road  to 
the  place  of  beginning  at  the  angle  of  the  said  roads.  Thirdly :  all 
that  mill  stream  and  watercourse  and  lands  wholly  or  in  part  covered 
with  water  lying  between  the  south  end  of  Darimouih  lake  at  the 
mill  dam  from  whence  the  said  mill-stream  and  water-course  flows 
to  the  Dartmouth  cove  aforesaid. 

Now,  the  plaintiff's  contention  is,  that  the  piece  of 
land  described  under  the  head  '*  Secondly,"  and  above 
set  ont,  extends  along  the  easterly  side  of  the  Dartmouth 
lake,  all  of  which  he  claims  to  come  under  the  desig- 
nation in  the  deed  of  "  the  south  end  "  to  a  point  distant 
nearly  half  a  mile  beyond  the  point  at  which  the  *^  road 
towards  Preston*'  Grst  reached  the  lake,  and  thence 
on  a  course  N.  85^  W.  11|  chains  into  the  lake  to  a 
point  which,  as  he  contends,  is  made  by  the  deed  of 
the  26th  February,  1815,  the  north  west  angle  of  the 
piece  of  land  therein  described.  Now,  upon  this  point 
it  is  to  be  observed  that,  as  the  plaintiff*  does  not 
attempt  to  trace  title  from  Letters  Patent  from  the 
crown,  he  must  needs,  in  ord^r  to  launch  a  case 
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against    the     defendants    upon    this    record,    prove      ^^^ 
that   at  the  time  of  the  execution   of  the  deed  of  Cbbiohtoit 
the  12th  April,  1831,  by  Richard  and  James  Tremain^  Chittiot. 

they  ^vere  in  the  actual  possession  of  the  soil  and  bed  of^  

the  lake,  as  it  is  described  in  the  deed  of  the  20th  Feb-      I ' 

rnary,  1815,  and  which  the  plaintiff  now  claims  to  have 
passed  under  the  deed  of  April,  1831,  of  which  actual 
posses  sion  there  is  no  evidence.  Moreover,  from  the 
recita  s  contained  in  the  deeds  of  April,  1881,  and  of  25th 
Octob3r,  1828,  therein  recited,  it  is  plain  that  all  that 
was  :ntended  to  be  conveyed  by  those  deeds  was 
the  fl<  >ur  mill  and  bakery,  lands  and  mill  stream,  with 
the  a  ^^purtenances  thereto,  in  which  Laurence  Harts' 
horne^  deceased,  and  Jonathan  Tremain  originally  were 
interested  as  tenants  in  common,  and  in  which 
Richa'-d  and  /ames  T/emam  became  in  like  manner 
interested  by  the  deeds  of  the  13th  October, 
1815,  and  the  14th  June,  1816,  recited  in  the 
deed  of  April,  183 1.  Now,  by  the  deed  of  October,  1816, 
Laure^ice  Hartshorne,  deceased,  conveyed  to  Richard 
Tremain  one  undivided  part  of  the  property  in  question 
by  the  following  description : — 

• 

One  full  undivided  half  part  of  that  certain  lot  or  parcel  of  land 
lying  between  the  two  roads  leading  from  the  main  road  through 
Dartmouth  to  the  lake,  as  purchased  lately  at  auction  at  the  sale 
of  James  Oreighton^s  estate,  together  with  one  full  undivided  half 
part  of  all  and  singular  the  houses,  mills,  stores,  barns,  stables, 
buildings,  ways,  water  watercour  es,  easements,  &c.,  to  the  same 
belonging. 

If  the  purchase  "  lately  at  the  auction  at  the  sale  of 
James  Creighton's  estate,"  here  referred  to,  is  that  re- 
presented by  the  deed  of  20th  February,  1816,  it  is 
plain  that  the  whole  of  the  land  described  in  that  deed 
was  not  intended  to  be  passed  by  the  deed  of  October, 
1815,  but  only  so  much  as  lay  between  the  roads  and 
the  lake,  which,  as  there  is  evidence  to  show  that  the 
):oad  towards    Preston"  touched  the  lake  at  a  point 
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1882      south  of  what  is  called  Olendenning  ice  hoiue,  on  the 
CnioHtov  plan  G-.  G-.  wonld  seem  to  indicate  a  piece  of  land 

Chittiok.  i^^^^®^^^^  ^^  ^^^  shape  of  a  triangle,  of  which  the  two 

roads  formed  the  legs  and  the  sonth  end  of  the  lake 

1^'   '  the  base.    In  the  deed  of  the  Uth  Jnne,  1816,  the  de- 
scription is  the  same. 

From  the  deed  of  April,  188i,  and  from  the  descrip- 
tions contained  in  the  petition  by  the  Company  to  the 
Qnarter  Sessions  in  1826,  from  line  42  to  line  68  it  is 
plain  that  what  was  regarded  and  called  the  south  end 
of  the  lake  was  that  end  of  the  lake  lying  between  the 
''  road  towards  Preston^  where,  as  the  evidence  shews, 
it  touched  the  lake  south  of  Olendenning  ice  house,  in 
the  plan  Q-.  Q-.,  and  the  opposite  or  westerly  side,where 
the  road  from  Dartmouth  struck  the  west  side 
of  the  lake,  and  that  a  line  drawn  from  the  former 
point  of  junction  of  the  road  with  the  lake,  on  a  course 
N.  15^  W.  to  what  is  called  the  *'  north  side  line,"  as 
described  in  the  deed  of  ISth  October,  1815,  more  pro- 
I>erly  the  ''westerly  side  line"  would  seem  to  accord 
with  the  description  in  the  deeds  of  12th  April,  1881, 
the  18th  October,  1815,  and  the  14th  June,  1816  ;  and 
the  piece  of  land  so  described,  in  yiew  of  the  limits 
described  in  the  Company's  petition  to  the  quarter 
sessions  in  1826,  and  in  the  mortgage  to  the  Hon. 
Sampson  Bowers  and  Sir  Rupert  D.  Oeorge^  and  in 
the  deed  executed  upon  foreclosure  of  the  mortgage  to 
the  treasurer  of  the  province,  Mr.  McNab^  and  in  other 
subsequent  documents,  as  the  northern  boundary  of 
section  No.  1  of  the  canal, would  seem  to  constitute  the 
northern  extremity  of  that  section.  The  continuance  of 
the  ''  road  towards  Preston^^^  passed  the  point  where  it 
first  touched  the  lake,  and  past  Olendenning* s  ice  house 
and  along  the  lake  shore  to  the  point  where  the 
northerly  boundary  of  the  line  described  in  the  deed  of 
20th  February,  1815,  struck  the  Dartmouth  lake  run- 
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ninp  on  a  course  N.  16®  W.,  would  be  a  line  nmning      1^82 
alor  g  the  eastern  side  of  the  lake.    I  think,  therefore,  Csuonoir 
that  it  must  be  concluded  that  the  plaintiff  has  failed  q^^^j^^ 

to  eatablish,  and  I  confess  that  I  think  there  will  be      

very  great  difficulty  in  its  ever  being  established,  that  ^^"° 
the  deed  of  April,  18S1,  conveyed  to  the  company  the 
bed  and  soil  of  the  lake,  as  is  contended  by  the  plain- 
tiff, ind  to  establish  which,  beyond  all  reasonable  doubt, 
the  onus  lies  upon  him.  No  argument  in  support  of 
the  plaintiff's  contention  can,  as  was  contended  there 
cou'd,  be  adduced  from  the  papers  produced  in  the 
matter  of  the  partition  of  the  Hartshorne  estate  in  the 
case  of  Inglis  v.  Hartshorne  in  1852,  for,  as  the  road 
which  ran  along  the  eastern  shore  of  the  lake  separated 
the  lake  from  the  lands  divided,  it  may  well  be  that 
the  heirs  of  Hartshorne  either  never  considered  HartS' 
home  to  have  had  title  to  the  soil  and  bed  of  the  lake, 
or  that  if  he  had,  it  was  valueless,  without  drawing 
from  the  fact  of  its  not  having  been  divided  in  the 
partition  suit  the  inference  that  the  reason  was  the 
knowledge  of  its  having  been  conveyed  to  the  company 
by  the  deed  of  April,  1881,  or  to  the  Tremains^  who 
executed  that  deed.  Neither  the  Act  of  1824,  nor  that 
of  1827,  appears  to  have  contemplated  the  company's 
borrowing  money  upon  the  security  of  a  mortgage,  or 
to  have  authorized  the  execution  by  the  company  of  a 
mortgage  upon  the  lands  acquired  by  the  company, 
and  in  and  through  which  the  canal  should  be 
constructed  and  necessary  for  the  beneficial  use 
and  enjoyment  thereof  at  a  water  communica- 
tion. Their  power  seems  to  have  been  limited 
by  these  acts  to  constructing,  maintaining,  having 
and  holding  the  canal,  when  constructed,  for  the 
public  use  and  benefit,  subject  to  the  payment  of  tolls, 
or  as  is  expressed  in  the  fifth  section  of  the  act  of  1824 : 
'*  To  use  and  appropriate  the  waters  of  the  said  river. 
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1882     lakes  and  Btreams,  and  the  channels  and  water  courses 

CsDenov  thereof^  to  and  for  the  benefit  of^  and  for  rendering 

CnJl'iu^  effectual,  navigable  and  useful  the  said  intended  canal." 

The  mortgage  to  Mr.  Blowers  and  Sir  BMpert  Qtarge 

Gw/iine,  .  ^^  executed  under  the  authority  of  and  in  pursuance 
of  the  power  contained  in  an  act  of  the  Imperial  par- 
liament (11  Oeo.  4th  and  Ist  Wm.  4,  ch.  34),  whereby 
the  lords  commissioners  of  Her  Majesty's  treasury  were 
authorized  to  advance  and  lend  to  the  Skubenacadie 
Canal  Company  for  the  completion  of  their  canal  a  sum 
not  exceeding  .£20,000,  and  that  all  sums  so  advanced 
should  be  secured  by  an  assignment  of  the  tolls  and 
profits  of  the  canal  to  such  persons  in  such  manner  and 
under  such  conditions  and  regulations  as  the  said  com- 
missioners  of  the  treasury  should  order  and  direct 

In  an  act  of  the  general  assembly  of  Nova  Scotia 
passed  in  the  year  1887|  for  the  purpose  of  increasing 
the  capital  stock  of  the  company,  and  of  enabling  it  to 
make  various  alterations  in  the  line  and  direction  of 
the  canal  and  in  its  depth  and  width,  and  in  the  posi- 
tion, nature  and  dimensions  of  the  works  as  originally 
designed,  "  whereby  the  said  canal  would  be  rendered 
more  suitable  to  the  purposes  for  which  a  great  inland 
water  communication  through  the  province  with  its 
capital  is  required  and  be  made  more  conveniently 
navigable  by  steamboats  and  sea-going  vessels,  and  of 
greater  extent  and  magnitude  than  were  first  intended," 
it  is  recited  among  other  things  that  the  Imperial  loan 
of  jC20,000  stg.  was  made  on  the  security  of  the  canal 
and  the  tolls  and  profits  thereof,  pursuant  to  an  act  of 
the  Imperial  parliament,  and  that  all  the  funds  of  the 
company,  consisting  of  1,962  shares  in  the  capital  stock 
of  the  company,  JS  15,000  grant  of  the  general  assembly 
of  Nova  Scotia  and  the  above  JS20,000  were  exhausted, 
and  that  the  works  were  still  unfinished  and  had  so 
remained  since  1881  for  want  of  funds,  and  that  "  fora^- 
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much  as  completing  the  said  enterprise  is  deemed  an      ^^^ 
object  of  great  public  utility  and  importance,"  it  was  CKwoHToir 
deemed  expedient  to  authorize  the  Company  to  increase  ^  ^Jv 

its  capital  stock,  and  to  grant  to  the  corporation  certain 

other  and  further  powers  for  facilitating  the  enterprise  ^"^^^^  • 
and  works  of  the  company,  and  for  more  convenient 
management  of  its  affairs.  From  these  acts  it  is 
apparent  that  the  canal  authorized  to  be  constructed 
was  designed  to  be  a  great  public  work  of  vast  com- 
mercial and  provincial  importance,  and  whether  or  not 
the  mortgage  to  Mr.  Blowers  and  Sir  Rupert  George^ 
which  was  executed  under  and  in  pursuance  of  the 
above  act  of  the  Imperial  parliament,  which  expressly 
declared  that  the  security  for  the  loan  should  be  on  the 
tolls  and  profits  of  the  canal,  could  be  foreclosed  in 
such  manner  that  the  fee  simple  estate  in  the  canal 
works  and  in  the  property  necessary  for  the  beneficial 
use  and  enjoyment  of  the  canal  could  become  vested  in 
the  mortgagees,  or  transferred  to  any  person  or  persons 
and  vested  in  him  or  them  as  a  fee  simple  estate,  freed 
and  discharged  from  application  to  the  purposes  of  a 
canal  or  water  communication  by  any  authority  short 
of  the  authority  of  an  act  of  parliament,  it  is  not  ne- 
cessary now  to  enquire,  because  the  canal  and  all  the 
property  of  the  canal  company  comprised  in  the  mort- 
gage, whatever  may  have  been  the  effect  of  the  mort- 
gage and  of  its  foreclosure,  was  subsequently  by  act  of 
parliament  vested  in  a  company,  incorporated  under 
the  name  of  the  Inland  Navigation  Company,  for  the 
express  purpose  of  acquiring  the  property  of  the 
Shubenacadie  Canal  Company,  and  of  completing  the 
work  which  the  latter  company  had  been  authorized 
but  failed  to  complete. 

What  was  the  effect  of  this  mortgage  and  of  its  fore- 
closure  ?  "Whether  the  foreclosure  could  and  did  vest 
in  the  mortgagees,  or  in  any  person,  an  estate  in  fee  simple 
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1882      in  the  canal  and  its  works  and  in  the  property  neces- 

Cbbobtoh  sary  for  the  beneficial  enjoyment  of  the  canal,  are  ques* 

CmTTioK    *^^^*  which  will  have  to  be  considered  in  the  light  of 

the  provisions  of  the  Acts  of  1858  and  1859  relating  to 

UfTjunc,  .  ^j^^  Inland  Navigation  Company,  by  the  6th  section  of 
the  former  of  which  the  company  was '  empowered  "  to 
use  the  channels  and  waters  of  such  rivers,  lakes  and 
streams  in  every  way  necessary  for  constructing  such 
inland  water  communication  and  for  rendering  and 
keeping  the  same  at  all  times  navigable  and  in  opera- 
tion ;"  and  by  the  eighth  section  of  which  it  was  enacted 
that  "  the  inland  water,  communication  and  towing 
paths  should  at  all  convenient  times  after  the  construc- 
tion thereof  be  kept  open  for  the  use  of  the  public, 
their  boats,  vessels,  goods,  horses,  and  cattle,  ui)on  pay- 
ment of  a  certain  rate  of  toll  money,  to  be  regulated  by 
the  company  and  approved  by  the  Governor  in  Council 
and  revised  every  five  years."  And  by  the  fifteenth 
that  the  legislature  might  at  its  option  at  any  time  after 
twenty  years  from  the  passing  of  the  act  take  such 
inland  water  communication  with  all  the  works  and 
appurtenances  thereof  and  keep  the  same  in  operation 
for  the  benefit  and  under  the  control  of  the  governiaent 
upon  paying  to  the  company  a  sum  equal  to  twenty 
years  purchase  of  the  annual  profits  divisible  upon  the 
subscribed  and  paid-up  capital  stock  of  the  company, 
provided  such  average  rate  of  profits  shall  not  be  less 
than  eight  per  cent.  It  was  by  the  act  of  1859  alone 
that  the  company  was  authorized  to  borrow  money 
upon  mortgage  of  the  company's  properly  and  works, 
and  by  that  act  it  was  enacted  that  every  mortgage  of 
the  property  and  works  of  the  company  for  securing 
payment  of  monies  to  be  borrowed  should  be  a  good 
legal  and  valid  charge  and  lien  upon  such  property 
and  works ;  and  that  the  directors  of  the  company 
should  be,  (and  they  were  then  first)  "  at  liberty  to  sell 
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and  dispose  of  all  and  any  parts  of  the  lands  and  pro-      ^^^ 
perty  which  they  might  deem  not  actually  required  for  Criiohton 
the  due  and  convenient  working  of  the  canal.  Chitook. 

Now,  whether  the  forclosure  of  a  mortgage  executed      

under  this  authority  can  be  construed  to  vest  the  fee  ^^^  * 
simple  estate  in  the  property  of  the  company,  which  is 
necessary  for  the  actual  and  beneficial  use  and  enjoy- 
ment of  the  canal  as  a  water  communication,  in  the 
mortgagees,  or  in  any  person,  as  their  private  property 
freed  and  discharged  from  the  appropriation  of  the 
property  to  the  use  intended  by  the  acts  incorporating 
the  company  authorized  to  construct  it  and  required  to 
keep  it  navigable  and  in  operation,  and  se  in  effect  to 
disfiranchise  the  company — to  terminate  its  existence, — 
or  relieve  it  from  its  obligations,  and  to  defeat  the  pro- 
visions of  the  Act  of  1853,  enabling  the  province  to  take 
the  work  for  the  public  use,  raises  so  grave  a  question 
that,  as  it  is  not  absolutely  necessary  to  decide  it  to 
entitle  the  defendants  to  judgment  in  this  action,  and 
as  there  appears  to  be  a  probability  that  it  will  arise  in 
some  other  action  to  which  other  persons  will  be  parties, 
I  withhold  the  expression  of  my  opinion  upon  it. 

Then  again  as  to  the  Lake  and  Eiver  Navigation 
Company — ^that  company  was  not  incorporated  by  any 
special  Act  of  Parliament  authorizing  it  to  acquire  the 
property  and  privileges  of,  and  subjecting  it  to  the 
obligations  of,  the  Inland  Navigation  Company.  It 
claims  to  have  been  incorporated  under  the  general 
act,  ch.  2  of  the  acts  of  1862,  to  be  fouiid  at  p.  760  of 
the  Srd  series  of  the  revised  statutes ;  that  company 
in  its  declaration  professes  to  have  been  formed  under 
the  name  of  the  Lake  and  Eiver  Navigation  Company 
under  the  provisions  of  the  above  act  *'  for  the  purpose 
of  purchasing,  holding  and  disposing  of  the  property 
and  works  formerly  belonging  to  the  Inland  Navigation 
Company." 
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1882         Now,  whether  a  company  sd  formed  could  acquire 

Cr^^tov  the  canal  and  lis  works,  and  the  property  necessary  for 

Cbitti  k    ^^  beneficial  use  which  the  acts   incorporating  and 

— -  affecting  the  Inland  Navigation  Company,  had  vested 
Wynne,  .  .^  ^j^^^  company  and  their  successors  for  ever,  to  have 

and  to  hold,  subject  to  the  obligation  of  being  at  all 
times  kept  open  for  the  use  of  the  public  as  a  navigable 
water  communication  from  Halifax  harbor  to  the  bay 
of  mines  ?  whether  Messrs.  Ghray  and  Siairs  ever 
acquired  any  estate  in  the  canal,  its  works  and  property 
necessary  for  its  use?  whether  any  deed  purporting 
to  convey  that  property  to  any  one  executed  by  them 
could  have  such  operation?  whether  such  proi>erty 
could  be  conveyed  or  pass  from  the  Inland  Navigation 
Company  to  any  other  company  or  individual  by  any 
mode  of  convey aDce  other  than  an  act  of  parliament 
passed  for  the  special  purpose  ?  whether  the  Inland 
Navigation  Company  is  not  still  an  existing  corporation 
having  vested  in  it  the  canal,  its  works  and  the  property 
necessary  for  its  beneficial  use,  subject  to  the  obli^:ation 
of  its  being  kept  open  for  public  use?  whither, 
if  the  Lake  and  Biver  Navigation  Company  could, 
and  did,  ever  acquire  any  estate  in  the  canal,  its  ^vorks 
and  the  property  necessary  for  the  beneficial  use  ('f  the 
canal,  they  acquired  such  property  otherwise  than  as 
a  canal  company,  as  their  name  indicates,  and  0:1  any 
other  condition  than  subject  to  the  obligation  of  keep- 
ing the  canal  open,  and  subject  to  the  provisions 
and  obligations  to  which  the  property  was  sub- 
jected as  a  water  communication,  by  the  acfts  affect- 
ing the  Inland  Navigation  Company?  and  whether, 
in  view  of  the  terms  of  the  Act  of  1859,  authorizing 
the  Canal  Company  to  sell  only  '*  such  lands  as  should 
not  be  required  or  necessary  for  the  due  and  con- 
venient working  of  the  canal,"  the  company  could 
sell  the  canal  itself,  its  works  and  the  property  actually 
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necessary  for  the  use  of  the  canal,  freed  and  discharged      1882 
from,  or  even  subject  to,  the  obligation  of  being  used  Crkiohton 
as,  and  appropriated  to,  the  purpose  of  a  navigable  canal  Qgi^jQ,^ 

or  water  communication,  maintained  and  kept  open  for      

public  use?  these  are  grave  questions  upon  which,  '^I-L'  / 
for  a  like  reason,  I  withhold  the  expression  of  my 
opinion.  Independently  of  these  questions,  even  though 
the  plaintiff  should  be  able  to  supply  sufficient  evidence 
upon  the  point  of  trading,  I  think  that  upon  the  record 
being  amended  as  suggested,  the  defendants  are  en- 
titled to  judgment  in  their  favor,  and  in  my  opinion 
the  form  of  our  order  should  be  to  the  effects — ^that  the 
4th,  6th  and  6th  counts  of  the  declaration,  together 
with  the  pleadings  relating  thereto  and  the  pleas  of 
liberum  tenementum  pleaded  to  the  1st  and  2nd  counts 
be  struck  off  the  record,  and  that  then  the  rule  for  judg- 
ment in  favor  of  the  defendants  made  by  the  court 
below  shall  bo  upheld  as  applied  to  such  amended 
record,  and  that  judgment  be  entered  thereon  and  this 
appeal  dismissed  with  costs. 

Appeal  dismissed  with  costs,  the  rule  varied 
and  made  absolute  for  a  new  trial. 

Solicitor  for  appellant :  J.  S.  D.  Thompson. 

Solicitors  for  respondent :  Rigby  Sf  Tupper. 
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WM     ANTOINE  QAGNON Appellant, 

•^y  *3-  AND 

Vane  22. 

DAME  HERMINE  PRINCE Ekspondknt. 

ON  APPFAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR  THE 
PROVINCE  OF  QUEBEC  (APPEAL  SIDE.) 

^'D^ais  de  eomptes^^Sale  of  uiock  in  trade  by  a  father  to  hig  «mi«. 
Onusprobandi — Affidavit  of  apereon  nnee  deceased  not  evidence. 

In  *  "  dibate  de  eompies  "  between  A,  G.  (appellant)  in  his  quality  of 
tutor  to  M,  L,  H.  C.  R,,  a  minor,  and  Dame  J7.  P.  (respondent), 
universal  legatee  of  her  lato  husband  L.  R.,  who  had  had  posses- 
sion of  the  minor's  property  (his  grandchild)  as  tutor,  the 
following  items,  viz.: — $5,466.63  (for  stock  of  goods  sold  by 
L,  R,  to  hii  son)  and  $451.07,  and  $90.76,  for  ''eash  received  at 
the  counter,"  charged  by  the  respondent  in  her  account,  were 
contested, 
n  1871,  L,  L,  R.  the  minor's  father,  married  one  if.  C  0.j  and  by 
contract  of  marriage  obtained   from   his    father,  L,  R,,  two 
immoveable  properties,  en  avaneement  d'hoirie.    At  the  same 
time  L,  /?.,  the  father,  retired  from  business  and  left  to  L,  L.  S,, 
his  son,  the  whole  of  his  stock  in  trade,  which  was  valued  at 
$5,466.63.  making  an  inventory  thereof.  X.  L.  R,  died  in  1872 
leaving  one  child,  said  if.  L.  H.  C.  i2.,  and  L.  R,,  her  grandfather, 
was  appointed  her  tutor.  There  was  no  evidence  that  the  stock  in 
trade  had  been  sold  by  the  father  and  purchased  by  the  son, 
or  that  the  father  gave  it  to  his  son.    However,  when  L.  R,,  in 
his  capacity  of  tutor  to  his  grandchild,  made  an  inventory  of  his 
son's  succession,  he  charged  his  son  with  this  amount  of  $5,466.63.  • 

ffeldf  (reversing  the  judgment  of  the  court  below)  that  it  was  for  the 
respondent  to  prove  that  there  had  been  a  sale  of  the  stock  in 
trade  by  L.  R,  to  his  son  L,  L,  R.  the  minor's  &ther, 
and  that  there  being  no  evidence  of  such  a  sale  the  respondent 
could  not  legally  charge  tlie  minor  with  that  amount. 

As  to  the  other  two  items,  these  were  granted  to  the  respondent  by 
the  Court  of  Queen's  Bench  on  the  ground  that,  although  they 


•  Pbesbnt  :— Sir  W.  J.  Ritchie,  C. J.,  and  Strong,  Foumier,  Heniy, 
Taschefeau  and  GwynnO;  JJ. 
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had  been  entered  as  cash  received  at  the  counter,  there  was       1882 
evidence  that  they  had  been  already  entered  in  the  ledger.    #1**''^ 
The  only  evidence  to  support  this  fact  was  the  affidavit  of  one         9. 
Hihtrt^  the  bookkeeper  of  L.  E.  filed  with  the   redditi4m  dc     Funok. 
compUs  before  notary ,  prior  to  the  institution  of  this  action. 
Htldj    reversing   the   judgment  of    the    Court    below,  that    the 
affidavit  of  Hubert  was   inadmissibio  evidence,  and  therefore 
these  two  items  could  not  be  charged  against  the  minor. 

Appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  the  Province  of  Quebec  (appeal  side)  (l)/rever8- 
ing  judgment  of  the  Superior  Court  in  favor  of  the  appel- 
lant.   The  facts  of  the  case  are  as  follows : — 

Louis  Ludger  Richard^  of  Stanfold^  in  the  district  of 
Arthabaska,  died  on  the  15th  of  July,  1872,  leaving  one 
child,  Marie  Louise  Hermine  Cilanire  Richard^  issue  of 
his  marriage  with  Dame  C^lanire  Gagnon.  On  the  23rd 
October  of  the  same  year,  the  Honorable'Loww  Richard^ 
father  of  Louis  Ludger  Richard^  was  appointed  tutor  to 
the  minor  child  of  his  son.  Thereupon  Louts  Richard 
took  possession  of  the  estate  and  succession  of  his  son, 
and  administered  it  up  to  the  time  of  his  death,  which 
occurred  on  the  18th  November,  1876.  By  his  last  will, 
Mr.  Louis  i£icAarc2  constituted  his  widow,  Dame  Hermine 
Prince^  the  present  respondent,  his  universal  legatee, 
and  she  took  possession  of  all  the  property  of  her  deceased 
son,  Louis  Ludger  Richard,  which  then  belonged  to 
her  minor  grand-child.  On  the  ?ith  January,  187  7,  Dame 
C6lanire  Oagnon,  widow  of  Louis  Ludger  Richard,  was 
appointed  tutrix  to  her  child,  and  in  June,  1879,  she 
instituted  an  action  against  the  present  ri^spondent  to 
recover  an  account  of  the  administration  of  the  minor's 
property  by  Louis  Richard,  as  tutor,  and  by  his  widow, 
since  his  death.  On  21st  February,  1880,  the  Superior 
Court  at  Arihabaska  rendered  judgment  condemning 
the  present  respondent  to  account  in  the  manner  asked 
for  by  the  action.    In  conformity  with  this  judgment 

25)  (1)  2  Dorion's  Q.  B.  Rep.;  74. 
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1882  the  respondent  rendered  an  account.  Pending  these 
Gaohok  proceedings,  Madame  C^lanire  Gagnon  (widow  Louis 
Prwob.    ^^g^^  Richard)  having  married  a  second  time,  her 

father,  V.  Anloine  Oagnon,  was  appointed  tutor  to  the 

minor,  and  took  up  the  proceedings  in  that  quality. 
The  account  rendered  by  the  respondent 
showed  a  total   expenditure  by  the 

tutor,  M,  Louis  Richard  oi $15,362  OYJ 

and  a  total  receipt  of 15,2^0  51^ 

leaving  a  balance  of..... ••         $91  56 

in  favor  of  the  respondent. 

The  appellant  contested  several  items  charged  as 
expenditure,  and  the  court  of  the  first  instance,  in  its 
judgment,  struck  off  the  following  items  from  the 
expenditure : — 

1st.  A  stock  of  mercbaudise ^ $5,466  68 

2nd.  Upon  the  expenses  of  the  rendering  of 

the  account 25  95 

8rd.  A  promissory    note  by    Louis  Ludger 

^Richard  to  his  father 600  00 

4th.  A  certain  sum  entered  in  the  books  as 

**ca8h  received  at  the  counter"... 451  0*7 

fith.  Another  similar  sum 190  16 

$6,784  41 
The  judgment  also  added  to  the  receipts,  a  few  small 
sums  amounting  in  all  to  $105  30. 

The  result  now  was  this : — 
1st.  The  receipts  by  this  addition  of  $105.30 

were  increased  to  the  total  sum  of.,...  $15,8*75  81J 
2nd.  The  expenses  being  cut  oiF  of  the  sum 

of  $6,734.41,  were  reduced  to 8,627  66^ 

$  6,748  15 

This  left  a  balance  of  $6,748.15  against  the  respondent, 

for  which  amount  judgment  was  rendered  against  her. 
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On  appeal  to  the  Court  of  Queen's  Bench,  that  court      ^-^2 
agreed  with  the  court  below  upon  several  items,  but    Ga^noit 
declared  that  the  ileni  of  $3,103.63    (for  the  stock  of    p^j^^^ 
goods)  and  the  items  of  S451.07  and  S19}.76  for  '^cash      — 
received  at  the  counter^'  had  beeu  improperly  struck  off 
from  the  expenditure  an  1  should  bo  reinstated  therein. 

These  sums  being  reinstated  in  the  expenditure,  the 
total  expenditure  thon  amount  jd  to  $1,736.12  ;  this  left 
a  balance  of  $639.69  against  the  respondent. 

On  appeal  to  the  Supremo  Court  of  Canada  the  three 
items  struck  off  by  the  Court  of  Queen's  Bench  were 
under  consideration,  viz:  1st,  $5,466.63  (for  the  stock 
of  goods);  2nd,  item  $151.07;  and  8rd,  item  $190.76 
for  "  cash  received  at  the  counter."  Item  of  $5,466.63 
(stock  of  goods). 

This  item  was  entered  in  the  account,  under  tho 
head  of  expenditure,  and  is  in  the  following  language  : 

"  The  accounting  party  charges  in  expenditure,  the 
sum  of  $5,466.63,  being  part  of  the  sum  of  $5,676.94 
entered  in  the  inventory  under  the  head  of  debts  due 
to  the  said  Louis  Richard^  for  goods  sold  and  delivered 
to  the  said  L,  L.  Richard^  as  per  statement  nowfyled  as 
exhibit  H.'* 

The  contestation  of  this  item  is  as  follows : 

"  And  the  party  accounted  to,  declares  that  she  con- 
tests the  following  items  of  the  account :  " 

"  lo.  The  sum  of  $5,466.63  for  goods  sold  and  deliv- 
ered to  the  said  L.  L.  Richard^  as  per  statement." 

"  Because  the  goods  in  question  never  were  sold  by 
the  said  honorable  Louis  Richard  to  the  said  L,  L.  Rich' 
ard,  but  on  the  contrary,  had  been  given  to  him  and 
were  charged  against  the  said  L  L.  Richard  in  the 
books  of  the  said  honorable  Louis  Richard  several 
months  only  after  the  death  of  the  said  L,  L.  Richard^ 
to  wit,  in  November,  1872,  That  moreover,  that  sum 
pf  $5,466.63  is  charged  for  a  stock  of  goods,  the  inveu- 
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^^^     tory  of  which  had  been  made  more  than  six  months 

G^iLGKON    before  the  said  L.  L,  Richard  had  obtained  delivery  of 

BftmoB*    ^^^  goods  in  question,  the  said  honorable  Louis  Richard^ 

""^     having  continued  his  trade  during  the  said  six  months, 

and  having  sold  a  large  portion  of  the  goods,  thus 

entered  in  the  inventory." 

There  was  no  writing  to  establish  whether  it  was  as 
a  gift  or  as  a  sale  that  these  goods  had  been  left  by  the 
father  to  his  son,  nor  was  there  any  witness  who  could 
relate  what  was  the  greement  which  may  have  taken 
place  between  the  father  and  the  son  with  regard  to 
those  goods. 

It  was  proved,  however,  that  in  October,  1871,  Louis 
Ludger  Richard^  who  up  to  that  time  had  been  a  clerk 
in  his  father's  establishment,  was  married  to  the  plain- 
tiff, Marie  Celanire  Oagnon ;  and  that  Mr.  Richard  on 
that  occasion  withdrew  from  business,  and  left  him  the 
whole  of  his  stock-in-trade,  valued,  according  to  the 
inventory  which  was  then  taken  of  it,  at  the  sum  of 
|5,466.t)3.  That  inventory  was  closed  on  the  same  day 
that  the  marriage  contract  was  passed,  or  on  the  pre-' 
vious  day. 

By  this  marriage  contract,  Mr.  Richard,  the  father, 
gave  to  his  son,  en  avancement  d'hoirie,  a  house  to  make 
a  dwolling-house,  and  the  store  or  building  wherein  he 
had  carried  on  his  trade  at  Stanfold  for  a  great  many 
years. 

As  the  other  two  items  ♦461,07,  and  $190.76,  a  Mr. 
Hibert,  the  bookkeeper  of  Mrs.  L.  Richard,  in  his 
affidavit,  which  is  appended  to  the  first  account  rendered 
before  a  notary  by  the  respondent,  declares  as  follows : 

**  To  my  personal  knowledge,  all  the  different  amounts 
above  mentioned  and  forming  the  sum  of  |693.45  are 
entered  in  the  cash  book  by  the  said  Louis  Richard  and 
are  entered  under  the  heading  of  "  cash  received  at  the 
counter." 
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This  Mr.  Hubert  was  not  examined  as  a  witness,      ^^^ 
having  died  previous  to  the  institution  of  the  action.       Gaovoit 

As  to  items  $451.07  and  $190.76,  making  together  -^mLtm. 
the  sum  of  $641.83.  They  were  allowed  on  the 
ground  that  they  are  twice  credited  to  the  minor  in 
Mr,  Richard's  books,  once  in  the  account  of  moneys 
received  for  cash  sales  over  the  counter,  and  again  in 
the  general  account  book.  The  Superior  Court  rejected 
this  charge,  as  being  entirely  unsupported  by  evidence. 
The  Court  of  Queen's  Bench  restored  it. 

The  appellant,  thereupon,  appealed  to  the  Supreme 
Court  of  Canada. 

Mr.  Irvine,  Q.  C,  and  Mr.  Felton,  with  him,  for  ap« 
pellant : 

The  first  point  to  be  considered  is,  the  item  number  I 
in  the  dibai$  de  comptes,  amounting  to  $5,466.68,  charged 
in  the  account,  for  goods  sold  and  delivered  by  the 
Honourable  Louis  Richard  to  his  son,  Louis  Ludger 
Richard.  The  pretension  of  the  appellant  is,  that  this 
merchandise,  which  formed  the  stock  in  trade. of  Mr. 
Louis  Richard,  was  not  sold  but  given  by  him  to  his 
son.  There  is  conflicting  evidence  upon  this  head,  but 
the  onus  of  proof  is  ux>on  the  respondent  to  show  that 
these  things  were  sold,  and  that  the  amount  charged 
was  due  by  Louis  Ludger  Richard  for  the  price  of  them. 
At  the  time  of  the  death  of  Louis  Ludger  Richard,  this 
stock  of  goods  was  in  his  possession,  and  had  been  in 
his  possession  for  several  months.  Louis  Richard,  the 
father,  was  a  merchant  who  kept  accurate  books  of 
account,  and  yet  no  entry  was  made  in  any  of  them 
showing  that  his  son  was  indebted  to  him  in  any  sum 
of  money,  as  the  price  of  this  stock,  until  several  months 
after  the  death  of  Ludger  Richard,  when  an  entry  to 
that  effect  was  made  by  Louis  Richard,  although,  from 
time  to  time  various  small  items  were  charged  against 
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1882  Ludger  Richard  during  his  lifetime  and  at  the  dates 
Qaovoh  when  the  payments  were  made.  Under  these  circum- 
PBoroi.  ^t^i^^^s*  ^f  ^^^  respondent  desires  to  claim  against  the 
succession  of  her  son  for  the  price  of  these  goods,  it  was 
upon  her  to  establish  by  proof  that  they  had  been  sold 
to  him,  and  that  this  sum  of  money  was  due.  No  satis- 
factory evidence  to  this  effect  has  been  giyen. 

As  to  items  $451.17  and  $190.76.  The  only  evidence 
is  that  of  H^bertj  who  died  before  the  case  came  on  for 
trial,  and  who  had  under  other  circumstances,  made  an 
exparte  affidavit,  in  which  he  stated  that  these  amounts 
taken  from  the  account  book  known  as  the  "  livre  de 
receUes  "  were  also  included  in  the  cash  receipts, "  argent 
au  comptoir"  Jt  is  plain  that  in  order  to  recover  this 
amount  in  contradiction  to  her  own  account  books,  it 
was  incumbent  on  the  respondent  to  establish  its 
correctness  by  legal  evidence.  Ko  proof  has  been 
attempted  beyond  the  production  of  the  affidavit  of 
HeberL  It  is  difficult  to  find  any  precedent  for 
such  a  case.  The  court  below  has  charged  the 
minor,  who  is  interested  in  this  account,  with  a 
large  sum  of  money  on  the  evidence  of  a  witness 
never  examined  in  court,  whom  the  appellant  has  had 
no  opportunity  of  cross-examining,  and  who  has  in  fSact 
given  no  legal  evidence  whatever.  The  books  of 
account  of  the  late  Mr.  Richard  and  of  his  succession 
were  carefully  kept,  and  it  is  difficult  to  suppose  that 
they  would  have  contained  so  serious  an  error  as 
HiberCs  affidavit  suggests,  and  one  which  must  have 
been  continued  and  repeated  over  a  considerable  length 
of  time.  Moreover,  an  examination  of  the  books  will 
shew  that  the  statement  of  Mr.  Hubert  is  impossible. 
On  many  of  the  days  on  which  the  amounts  are  shewn 
by  the  *•  Hvre  de  receUes  "  to  have  been  paid,  the  amount 
received  as  '' argent  au  comptoir''  was  not  sufficiently 
large  to  include  them. 
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Mr.  Laurier,  Q.  C,  for  respondent :  ^^^ 

As  to  the  first  item  $5,466,  the  Superior  Oourt  came   Gaoxov 
to  the  conclusion  that  Z».  L.  Richard  had  received  the    pjJJioB, 
stock  in  trade  from  his  father  as  a  pure  gift,  at  the  time      — ^ 
he  went  into  business.    The  Court  of  appeals  held  that 
it  was  not  a  gift,  and  that  it  was  properly  charged  as 
a  debt  due  by  L  L.  Richard  to  his  father.    The  question 
therefore  is,  whether  the  stock  of  goods,  put  in  the 
hands  of  his  son  by  Mr.  Richard^  the  father,  at  the  time 
of  the  former's  marriage,  was  an  absolute  gift  or  not  ? 
The  evidence  in  this  case  docs  not  support  the  appellant's 
pretension.    Casual  conversations  are  not  sufficient  to 
prove  an  absolute  gift,  or  a  don  manvel.    See  Richard 
Voyer  (I) 

I  submit  also  that  a  donation  cannot  be  proved  by 
parol  evidence,  but  must  be  proved  according  to  the 
ordinary  rules  of  law. 

The  principle  which  decides  that  a  donation  of  move- 
able property  exceeding  $50  must  be  proved  by  written 
evidence,  though  the  donation  can  be  made  by  verbal 
agreement,  is  the  principle  which  applies  to  all  con- 
tracts iu  the  French  law  The  contract  of  sale,  for 
instance,  can  bo  made  by  verbal  agreement,  but  if  it 
exceeds  $50,  it  has  to  be  proved  by  written  evidence. 
Nothing  is  more  certain.  The  don  manuel  is  no  excep- 
tion to  this  rule,  and  though  the  point  w^as  at  one  time 
controverted,  it  can  no  longer  admit  of  a  doubt,  since 
the  latest  commentaries  upon  the  code  NapoUon. 

Moreover,  notwithstanding  what  has  been  said  by 
the  learned  counsel  for  the  appellant,  I  submit  there  is 
proof  of  record  establishing  that  there  was  a  sale. 

In  the  first  place,  Mr.  Richard  himself  treated  it  as  a 
sale,  and  so  entered  it  in  his  books.  But  it  is  said  that 
Mr.  Richard  made  that  entry  in  his  books  only  after 
his  son's  death. 

(1)5  Hevue  Legale;  591, 
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1882         Xf  this  contention,  on  the  part  of  the  appellant,  means 

Oaoxon    anything,  it  means  that  Mr.  Richard  would  have  been 

PidNCB     S^^^Y  ^f  *  most  dishonest  act,  that  after  having  made  a 

—      gift  to  his  son  he  would  have,  after  the  latter's  death, 

taken  the  means  of  depriving  his  child  of  it.    Bat  the 

facts  as  proved  vindicate  his  memory. 

In  the  first  place,  it  is  true  that  Mr.  Richard 
made  that  entry  in  his  day  book  and  in  his 
ledger,  only  after  his  son's  death,  but  there  was 
an  entry  made  in  another  book,  and  the  whole 
circumstances  are  fully  explained  by  the  testi- 
mony of  Octave  Ouellet.  In  October,  1871,  previous  to 
Ludger  Richard's  marriage  and  to  Mr.  Richard's  with- 
drawing from  business.  Octave  Ouellet  was  employed 
by  the  latter  to  make  the  inventory  of  the  stock. 

That  inventory  is  entered  in  a  book  marked  "  H  "  in 
this  cause  ;  the  goods  footed  up  to  the  sum  of  |3,909.42. 
Ouellet  says  that  Mr.  Richard  let  his  son  have  these 
goods  at  the  price  of  16s.  M,  in  the  <£.  Then  there  are 
added,  a  certain  quantity  of  goods  from  the  Somerset 
store,  for  which  Ludger  Richard  was  paying  the  full 
price.  The  total  amount  of  the  goods  from  the  stores  of 

Stanjold  emU  Somerset  amounted  to $6,574  61 

The  following  entry  is  then  found  in  the 
book,  viz. : 

Cr.  by  deduction  of  Ss.  9d,  upon  the  account 
of  the  inventory  of  1871,  to  wit  : 
$5,909.42 .    1,107  98 


$5,466  68 
Ouellet  says  in  his  deposition  that  that  entry  was 
made  by  himself,  and  that  to  the  best  of  his  recol- 
lection it  was  so  made  at  the  time  that  the  inven- 
tory was  taken.  The  following  year  after  Ludger 
Richard's  death,  he  was  again  called  to  take  part  in 
the  inventory  of  the  estate,  and  then  he  advised  Hr* 
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Richard  to  report  that  entry  from  that  book,  to  his  day-      1^82 
book  and  his  ledger.  Gaonoit 

All  this  not  only  explains  how,  and  when,  the  entries    pj^'^b, 

were  made  in  the  books  of  Mr.  Richard,  but  it  also      

shows  that  the  transaction  was  a  sale,  that  there  was  a 
price  agreed  upon  and  delivery. 

As  to  the  two  other  items,  one  of  1450.07  and  the 
other  of  $190.76,  which  have  been  struck  oiF  the  expen- 
diture, the  appellant  has  made  the  best  possible  proof 
under  the  circumstances,  that  these  two  sums  had  been 
entered  in  the  receipts,  as  ^'  cash  at  the  counter,"  and 
again  in  the  collection.  This  double  accounting  is  due 
to  the  fact  that  the  appellant,  viz  :  the  present  respon- 
dent has  entered  in  the  receipts  the  cash  received  at 
the  counter,  and  also  the  cash  received  for  collections 
according  to  the  ledger  when  such  collections  were 
also  included  in  the  ^  cash  received  at  the  counter." 

H4btrt,  who  could  have  established  that  fact  in  a 
precise  manner,  is  dead  and  could  not  be  heard  as  a 
witness.  His  affidavit  alone  cannot  make  a  complete 
evidence.  But  we  believe  that  this  is  one  of  the  cases, 
where  in  a  case  for  an  account,  the  appellant,  the 
accounting  party,  has  a  right  to  be  believe  don  her  oath 
after  having  proved  the  practice  followed  by  Mr.  Richard 
and  the  death  of  her  principal  witness. 

Tasohereau,  J.,  delivered  the  judgment  of  the  court : 

In  this  case,  I  am  opinion  to  allow  the  appeal. 
Three  items  of  the  dibats  de  comptet  are  in  controversy. 
As  to  the  first  one,  amounting  to  $5,466.63,  the  only 
question  is,  were  goods  to  that  amount  sold  by  the 
honorable  Louis  Richard  to  his  son  Ludger  Richard  ? 
JJpoTL  the  respondent,  who  alleges  such  a  sale,  was  the 
onus  of  proving  it.  Now,  where  is  the  evidence  of  it 
in  this  record  ?  I  cannot  find  any,  and  the  Court  of 
Appeal,  although  it  reversed  the  judgment  of  the  S^- 
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1882  perior  Court  as  to  this,  could  not  find  any.  If  there 
Gaonox  was  a  sale,  what  were  the  conditions  and  terms  of  pay- 
P  *so«     DicJit?     None   that  I  caa  find  out  in  the  evidence 

adduced.     On  the  cross-examination  of  the   witness 

j^       'Jean  Bapliste  Allard,  the  respondent  attempted  to  prove 

•"  terms  of  payment,  but  not  only  failed  to  do  so,  but 
established  clearly  that  Louis  Richard  never  sold  those 
goods  to  his  sou— but  gave  them  under  certain  charges 
and  conditions. 

The  appellant  has,  in  my  opinion,  clearly  proved  that 
these  goods  were  a  donation  by  his  father  to  him ;  but 
I  bsse  my  judgment  on  the  ground  that  the  respondent 
had  to  prove  a  sale  and  failed  to  prove  one. 

As  to  the  other  two  items  submitted  to  our  consider- 
ation, I  am  also  of  opinion  that  the  judgment  of  the 
Superior  Court  was  right,  and  that  the  Court  of  Appeals 
erred  in  reversing  it.  They  are  small  items,  one  of 
$461.07  and  the  other  of  $190.76  They  have  b?.en  al- 
lowed by  the  Court  of  Appeal  on  the  ground  that,  in 
Richard's  books,  the  minor  child  is  twice  credited  for 
them,  once  in  the  account  of  monies  received  for  cash 
sales  over  the  counter,  and  once  in  the  general  account 
book.  Now,  in  order  to  recover  this  amount,  in  con- 
tradiction to  her  own  account  books,  the  respondent  had 
to  establish  it  by  legal  and  clear  evidence.  What  evi- 
dence has  she  produced  ?  None  whatever,  but  an  affida- 
vit of  a  deceased  person  given,  voluntarily  and  extra- 
judicially, before  a  commissioner  of  the  Superior  Court. 
It  may  well  be  asked  what  authority  has  this  Commis- 
sioner to  receive  this  affidavit.  If  he  had  none,  there  is 
no  affidavit,  no  oath  whatever.  But  leaving  this  question 
aside,  and  taking  this  affidavit  as  duly  given,  how  could 
it  be  admitted  as  evidence  in  this  case,is  a  question  which 
the  respondent's  counsel  failed  to  answer  at  the  hearing 
before  us.  The  oath  of  the  respondent  cannot  be  con- 
^trqed  in  her  favor.    She  swears  that  these  items  ai^ 
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correct,  but  swears  it,  not  of  her  own  knowlege,  but  ^^2 

only  because  Hibert^  the  deceased  person,  said  it  in  his  Gaonon 

affidavit.     It  is  unfortunate  that  Hubert  died  before  he  p^^j^^.^ 

could  be  examined  in  this  case,  but,  according  to  the  

Court  of  Appeal,  it  is  not  the  respondent's  misfortune  j.      ' 

whose  witness  he  would  have  been,  that  such  should  •"" 
be  the  case,  but  the  appellant's  misfortune. 

This  appeal  should,  in  my  opinion,  be  allowed  with 
costs  in  all  the  courts  against  the  respondent. 

Appeal  allowed  with  costs. 

Solicitors  for  appellant :  Felton  Sf  Blanchard. 

Solicitors  for  respondent :  Laurier  Sf  Lavergne. 


Application  was  made  on  behalf  of  respondent  to  the 
Privy  Council  for  leave  to  appeal,  but  leave  was 
refused. 


TERTULLU3  THEAL Appellant;      is82 

AND  *Oct.  25. 

•Dec,  4. 

THE  QTJEEN Respondent.     — 

Criminal  Appeal — Indictment — Misjoinder  of  Counts — Evidence, 

An  indictment  contained  two  counts,  one  charging  the  prifloner 
with  murdering  AT.  J.  T.  on  the  10th  November,  1881  j  the  other 
with  manslaughter  of  the  said  M,  /.  T.  on  the  same  day.  The 
Grand  Jury  found  ''a  true  bill."  A  motion  to  quash  the  indict- 
ment for  mi^oinder  was  refused,  the  counsel  for  the  prosecution 
electing  to  proceed  on  the  first  count  only. 


•  Prrsbnt— Sir  W.  J.  Bltchie,  C.J.,  and  Strong,  Foumier,  Henry 
and  Gwynnc;  JJ. 
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1882  Held, — AflSrming  the  judgment  of  the  Court  a  quo,  that  the  indict-  * 
ment  was  sufficient. 
The  prisoner  was  convicted  of  manslaughter  in  killing  his  wife, 
who  died  on  the  lObh  November,  1881.  The  immediate 
cause  of  her  death  was  acute  inflammation  of  the  liver,  which 
the  medical  testimony  proved  might  be  occasioned  by  a 
blow  or  a  fall  against  a  hard  substance.  About  three  weeks 
before  her  death,  (17th  October  preceding)  the  prisoner  had 
knocked  hu  wife  down  with  a  bottle :  she  fell  against  a  door, 
and  remained  on  tlie  floor  msensible  for  some  time;  she  was 
confined  to  her  bed  soon  afterwards  and  never  recovered. 
Evidence  was  given  of  frequent  acts  of  violence  committed 
by  the  prisoner  upon  his  wife  within  a  year  of  her  death,  by 
knocking  her  down  and  kicking  her  in  the  side.  On  the 
rcseiTcd  questions,  viz.,  whether  the  evidence  of  assaults  and 
iolence  committed  by  the  prisoner  upon  the  deceased,  prior 
the  10th  November  or  the  17th  October,  188 1,  was  properly 
received,  and  whether  there  Vras  any  evidence  to  leave  to  the 
jury  to  sustain  the  charge  in  the  first  count  of  the  indictment? 
Held, — ^AflBrming  the  judgment  of  the  Supreme  Court  of  New  Bruns- 
wick, that  the  evidence  wm  properly  received,  and  that  there 
was  evidence  to  submit  to  the  jury  that  the  disease,  which  caused 
her  death,  was  produced  by  the  injuries  inflicted  by  the  prisoner. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
New  Brunswick  (I)  on  points  reserved  at  the  trial  of  a 
criminal  case. 

The  prisoner  was  tried  and  convicted  of  manslaughter 
at  the  St.  John  circuit  in  November,  1881.  Chief  Jus- 
tice Allen,  before  whom  the  prisoner  was  tried»  reserved 
the  following  case  under  the  statute  (2)  for  the  consid- 
eration of  the  Supreme  Court  of  Neio  Brunswick  : 

"  The  prisoner  was  convicted  of  manslaughter  at  the 
Saint  John  circuit  in  November  last,  on  an  indictment 
containing  two  counts. 

"The  first  count  charged  that  he  did  on  the  10th  No- 
vember, 1881,  at  the  parish  of  Lancaster,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  kill  and  mur- 
der one  Mary  Janet  TheaL 

(1)  6  P.  &  B.  449.  (2)  Cons.  Stats.,  N.  B.,  ch.  158, 

p.  1088. 
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''The  second  count  charged  that  he  did  on  the  10th       ^^^ 
November,  1881,  at  the  parish  of  Lancaster y  &c.,  feloni-     Thbal 
ously  and  wilfully  kill   and  slay  the   said  Mary  Janet  j^^  quben 
Theal  

"When  the  prisoner  was  arraigned,  and  before  he 
pleaded,  his  counsel  moA^ed  to  quash  the  indictment  on 
the  ground  of  the  misjoinder  of  the  counts  for  murder 
and  manslaughter,  and  that  the  finding  of  the  grand 
jury  *  A  true  bill,'  was  uncertain.  The  counsel  lor  the 
prosecution  haying  elected  to  proceed  on  the  count  for 
murder  only,  I  refused  to  quash  the  indictment,  and 
the  prisoner  pleaded  *  not  guilty.'  In  opening  the  case, 
the  counsel  lor  the  •  prosecution  stated  that  he  would 
prove  the  ill-treatment  of  the  deceased  by  the  prisoner 
for  a  considerable  time  before  her  death  ;  that  his  sys- 
tematic abuse  brought  her  to  the  condition  which  caused 
her  death  ;  that  he  had  beaten  her  on  the  17th  October 
last,  and  that  she  died  on  the  10th  November. 

"  The  evidence  shewed  that  the  prisoner  was  in  the 
habit  of  using  violence  to  the  deceased,  by  knocking 
her  down  and  kicking  her  on  different  occasions,  for 
more  than  a  year  before  her  death,  which  took  place  on 
the  10th  November  last. 

"  One  witness  testified  that  the  deceased  had  sent  for 
her  in  October  last,  she  could  not  state  the  day  ;  that 
she  found  the  deceased  ill  in  bed,  her  left  eye  black  and 
bloodshot,  and  complaining  of  pain  in  her  back  and 
right  side.  That  she  asked  deceased  in  presence  of  the 
prisoner  what  caused  her  black  eye,  to  which  she 
answered  that  the  prisoner  wanted  her  to  get  out  of 
bed  and  get  him  a  bottle  of  beer  ;  that  she  (deceased) 
said  she  was  tired  and  told  him  to  get  it  himself ;  that 
he  got  out  of  bed  and  went  for  the  beer  ;  that  she  got 
up  and  followed  him  ;  that  he  met  her  in  the  door  and 
hit  her  with  a  bottle  ;  that  she  fell  over  against  the 
door  and  did  not  know  any  more  about  it  till  she  came 
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1882  to ;  that  she  did  not  know  how  long  she  lay  there  ;  that 
TubIl  she  got  up  and  crawled  into  bed  in  the  morning.  That 
J,  ^  the  witness  asked  the  prisoner  the  cause  of  his  doing 
—  this,  to  which  he  answered  that  he  did  not  recollect 
doing  it.  This  witness  visited  the  deceased  frequently 
between  that  time  and  her  death,  sometimes  remaining 
with  her  during  the  night,  and  during  the  principal 
part  of  the  time  the  deceased  was  unable  to  sit  up,  and 
complained  of  great  pain.  Other  witnesses  proved  that 
the  prisoner  knocked  the  deceased  down  and  kicked 
her  at  different  times,  one  in  June  or  July,  1880,  others 
in  September  and  December,  1880 ;  another  in  January 
or  February,  1881 ;  another  in  March,  1881,  and  between 
April  and  July,  1881.  Some  of  the  witnesses  swore  that 
he  kicked  her  in  the  side ;  and  that  on  two  occasions 
when  he  was  beating  her,  he  swore  that  he  would  take 
her  life  if  he  was  hanged  for  it.  It  was  also  proved 
that  in  consequence  of  his  violence  one  night  she  was 
obliged  to  leave  the  house,  and  remained  in  the  barn 
all  night.  The  evidence  of  the  assaults  was  given  after 
the  medical  testimony,  and  was  received  subject  to  ob- 
jection by  the  prisoner's  counsel,  that  no  evidence  could 
be  given  of  assaults  prior  to  the  10th  November,  when 
Mrs.  Theal  died  ;  or,  at  all  events,  prior  to  tho  17th  Oc- 
tober, as  stated  by  the  counsel  for  the  prosecution  in 
opening  the  case. 

"Dr.  White,  who  visited  the  deceased  at  the  re- 
quest of  her  brother  on  the  26  th  of  October, 
prior  to  her  death,  stated  that  he  found  her  in 
bed,  that  she  complained  of  severe  pain  and  soreness  in 
her  right  side  and  tenderness  on  pressure  directly  in 
the  region  of  the  liver.  That  he  visited  her  again  on 
the  7th  November  and  found  all  her  symptoms  con- 
siderably aggravated,  the  pain  in  her  side  greater  than 
before,  more  fulness,  and  extending  more  over  the 
liver,  and  her  pulse  much  more  rapid  than  on  the  26th 
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October.  That  she  was  very  weak  and  complained  of  ^^ 
pain  in  the  region  of  the  liver,  extending  from  the  Thbal 
region  of  the  right  to  the  left  lobe,  and  at  that  time  he  rp^,  q^sss 
considered  her  condition  very  critical.  This  witness 
made  a  posi  mortem  examination  the  day  after  Mrs. 
TheaVs  death,  with  the  assistance  of  Dr.  McFarlane. 
He  stated  that  there  was  a  great  deal  of  fulness  on  the 
side  of  the  deceased,  extending  from  the  right  side  over 
to  the  leit  in  the  region  where  she  complained  of  the 
pain,  that  the  condition  of  the  liver  was  unusually 
large,  about  twice  its  natural  size ;  that  they  examined 
the  liver  very  carefully  and  found  it  much  darker  than 
its  natural  color,  very  soft  and  breaking  down  with 
the  slightest  pressure  of  the  finger,  particularly  the 
right  lobe,  indicating  that  it  was  very  much  disorgan- 
ized and  had  undergone  a  high  degree  of  inflammation^ 
and  that,  as  it  broke  down,  a  peculiar  fl  aid  issued  from 
it,  which,  though  not  pure  pus,  they  concluded  con- 
tained pus  matter ;  that  their  opinion  was,  that  the 
disease  of  the  liver  was  the  immediate  cause  of  death, 
and  that  they  believed  the  disease  of  the  liver  to  bo 
acute,  and  thought  the  disease  was  of  three  or  four 
weeks  duration ;  that  they  did  not  notice  any  indica- 
tions of  chronic  disease  in  any  of  the  vital  organs ;  that 
a  blow  or  a  fall  on  a  hard  substance  might  cause  the 
acute  inflammation  of  the  liver;  that  inflammation 
would  cause  the  appearance  of  the  liver  which  they 
found.  That  in  his  experience,  cases  of  acute  inflam- 
mation of  the  liver  were  not  common  in  this  climate. 

''On  cross-examination  he  stated  that  he  could  not  say 
I)Ositively  what  caused  the  inflammation  of  the  liver 
of  the  deceased ;  that  a  change  of  temperature  might 
cause  it,  by  a  person  being  overheated  and  then  exposed 
to  a  lower  degree  of  temperature ;  that  extreme  heat 
might  cause  it,  and  it  was  very  common  in  tropical 
climates.    That  they  found  no  mark  on  the  right  side 

29 
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1882      of  the  abdomen  over  the  region  of  the  liver     That  a 

Thsal     blow  might  be  received  in  the  abdomen  which  would 

ThiQi;ekn.<^^^«^  death  without  producing  any  local  manifeBtation. 

—      and  he  believed  a  blow  could  be  given  which  would 

cause  inflammation  of  the  liver  without  producing  any 

external  mark. 

"  Dr.  McFarlane,  the  other  medical  witness  who  assistr 
ed  at  the  post  mortem^  stated  that  they  found  the  liver 
much  larger  than  in  a  normal  state — that  it  was  very 
much  softened  and  broke  easily  on  pressure,  and  when 
separated,  a  large  quantity  of  brownish  fluid  flowed 
out,  in  which,  in  his  opinion,  there  was  pus ;  that  it 
had  undergone  a  process  of  disintegration,  shewing 
that  serious  structural  changes  had  taken  place,  exhibit- 
ing that  the  liver  was  in  an  advanced  stage  of  inflam- 
mation; that  he  considered  the  immediate  cause  of 
death  was  acute  inflammation  of  the  liver:  it  had 
probably  lasted  for  two  or  three  weeks  ;  that  acute 
inflammation  was  caused  in  tropical  climates  by  using 
alcoholic  stimulants ;  that  it  was  not  a  common  disease 
in  the  temperate  zone ;  that  he  thought  it  might  be 
caused  by  a  kick  or  a  blow,  or  external  violence,  with- 
out  leaving  any  external  mark. 

*'  On  cross-examination,  he  said  that  he  did  not  know 
how  the  inflammation  of  the  liver  was  caused ;  that  it 
would  not  be  remarkable  in  this  casQ  that  there  were 
no  external  marks  of  violence ;  that  he  had  known 
cases  of  persons  receiving  injuries  in  the  abdomen  with- 
out any  external  marks ;  that  the  injury  which  would 
cause  the  state  of  the  liver  they  found,  might  have 
remained  eight  or  nine  weeks  ;  that  in  ordinary  cases 
pus  begins  to  form  in  two  or  three  weeks  after  the 
inflammation  commences;  that  a  patient  would  feel 
pain  very  soon  after  acute  inflammation  commenced  ; 
that  acute  inflammation  would  be  likely  to  run  its 
coupie  in  from  eight  to  ten  days ;  that  in  his  opinion 
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inflammation  of  the  liver  as  they  found  it,  would  be      18^2 
more  apt  to  be  caused  by  external  violence  than  by     Theal 
other  causes ;  that  the  effects  of  food,  a  heavy  meal,  rp^^  quebx 
might  cause  inflammation;  that  pus  begins  to  form      — * 
between  two  and  three  weeks  after  acute  inflammation. 

"I  directed  the  jury  to  consider:  1st.  Whether  in- 
flammation of  the  liver  was  the  immediate  cause  of 
Mrs.  TheaVs  death ;  and  2nd,  If  it  was,  was  such  in- 
flammation produced  by  natural  causes,  or  by  injuries 
and  violence  inflicted  by  the  prisoner.  If  the  cause  of 
death  was  inflammation  of  the  liver,  and  that  was  pro- 
duced by  a  series  of  acts  of  violence  committed  by  the 
prisoner,  at  least,  if  they  were  committed  within  a 
year  of  the  death,  the  crime  would  be  murder  or  man- 
slaughter according  to  circumstances,  though  no  one 
act  of  violence  by  itself  would  have  produced  that 
result.  I  directed  them  to  exclude  from  their  conside- 
ration, evidence  of  assaults  committed  more  than  a  year 
before  the  death.  I  explained  to  the  jury  the  principles 
which  would  distinguish  murder  from  manslaughter. 
The  questions  which  I  reserved  for  the  opinion  of  the 
court  are — 

"  Ist.  Whether  the  indictment  should  have  been 
quashed  for  the  reasons  before  stated. 

"  2nd.  Whether  the  evidence  of  assaults  and  violence 
committed  by  the  prisoner  upon  the  deceased,  prior  to 
the  10th  November  or  the  17th  October,  1381,  was  pro- 
perly received. 

"  3rd.  Whether  there  was  any  evidence  to  leave  to  the 
jxury  to  sustain  the  charge  in  the  first  count  of  the 
indictment. 

"  (On  this  point  it  was  understood  that  all  the  evi- 
dence might  be  referred  to.) " 

The  Supreme  Court  of  New  Brunswick  held  that  the 
conviction  should  be  aifirmed,  Mr.  Justice  Palmer  dis- 
senting.   The  prisoner  thereupon  appealed  to  the  Su- 
2«t 
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1882      preme  Court  of  Canada,  under  section  49  of  the  Supreme 
Thbal    and  Exchequer  Oourt  Act. 

The  QuBiH.  Mr.  Lash,  Q  C.  for  appellant :  On  the  first  question  I 
rely  upon  Mr.  Justice  Palmer's  judgment  (1).  The 
counts  being  joined  are  repugnant  and  contradictory, 
and  therefore  bad.  The  motion  to  quash  was  made  before 
the  crown  officer  elected  to  proceed  on  the  first  count 
only,  and  in  a  criminal  case  the  power  of  amendment 
is  not  given  to  the  court  on  a  matter  of  substance  with- 
out the  consent  of  the  Grand  Jury. 

Then  as  to  the  second  question,  the  evidence  of 
assaults  a  year  and  a-half  previous  to  her  death  was 
clearly  inadmissible.  The  prisoner  was  the  husband 
of  the  deceased  and  in  the  habit  of  quarrellingt  and 
assaulting  his  wife,  but  as  it  was  proved  that  prior  to 
the  17th  of  October,  1881,  she  was  in  her  usual  good 
health,  evidence  of  assaults  prior  to  that  date  was  im- 
properly received.  It  was  proved  that  the  death  was 
caused  by  acute  inflammation  of  the  liver,  and  if  that 
was  caused  by  violence  it  could  only  be  by  recent 
violence.    Roscoe's  Criminal  Evidence  (2). 

The  case  of  The  Queen  v.  Lule  (3),  though  not  in 
favor  of  the  prisoner,  is  important  as  it  is  the  converse 
of  this  case.  In  that  case  had  the  indictment  been  for 
manslaughter,  the  evidence  would  have  been  improper. 

Then  was  there  evidence  to  leave  to  the  jury  on  the 
count  of  murder,  of  assault  to  causing  death  ?  [The 
learned  counsel  then  reviewed  and  commented  on  the 
evidence,  and  contended  that  the  death  had  not  been 
the  result  of  violence.] 

Mr.  E.  McLeod,  Q.C.,  for  the  Crown. 

[On  the  first  point  he  relied  on  Re^.  v.  Young,  (4);  Reg. 

(1)  5  B.  P.  &  B.  p.  454.  (3)  46  U.  C.  Q.  B.  555, 

(2)  Ed.  1875,  655.  (4)  3  T.  R.  106, 
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V.  Strange,  (1) ;  Reg.  v.  Downing,  (2) ;  Reg.  v.  TVncwaw,      ^^^ 
(8) ;  Reg.  y.  Davis,  (4) ;  and  /Zeg*.  v.  Craddock,  (5) ;  and     Thbai. 
contended  that  the  evidence  of  ill  treatment  prior  tCpg^jQ^^j^ 
the  l*7th  October  was  properly  received  to  shew  the 
prisoner's  intention,  (Archbold  Grim.  P]v.  226,)  and  that 
there  was  snfficieut  evidence  to  justify  the  learned  Chief 
Justice  in  leaving  the  question  to  the  jury,  whether  the 
death  was  caused  by  the  prisoner's  violence,] 

Ritchie,  C  J. : — After  reading  the  reserved  case  pro* 
ceeded  as  follows  : — 

As  to  the  first  point,  it  is  too  clear  for  argument,  that 
there  are  cases  where  a  greater  offence  includes  the  less, 
that  upon  an  indictment  for  the  greater  the  prisoner 
may  be  found  guilty  of  the  less.  Of  this,  the  case  of 
murder  and  manslaughter  is  an  example,  for  upon  an 
indictment  for  murder,  the  prisoner  may  be  found  guilty 
of  manslaughter.  It  is,  therefore,  unnecessary  and 
useless  to  add  a  second  count,  but  if  a  second  count 
is  added  for  manslaughter,  how  can  this  make  the 
indictment  bad?  It  cannot  be  doubted  that  offences 
of  the  same  character,  though  differing  in  degree, 
may  be  united  in  the  same  indictment,  and  the 
prisoner  tried  on  both  at  the  same  time,  and,  on  the 
trial,  he  may  be  convicted  on  the  one  and  not  upon  the 
other. 

It  is  true  that,  if  different  felonies  be  stated  in  several 
counts  of  an  indictment,  while  no  objection  can  be  made 
to  the  indictment  on  that  account,  in  point  of  law,  the 
judge,  in  his  discretion,  may  quash  the  indictment,  or 
require  the  counsel  for  the  prosecution  to  select  one  of 
the  felonies  and  co*i>lne  himself  to  that.  This  is  tech- 
nically termed  putting  the  prosecutor  to  his  ..ection, 
and  is  done  when  tie  prisoner,  by  reason  of  two  charges 

(1)  8  C.  &  P.  172.  (3)  8  C.  &  P.  727. 

(2)  2  0.  &  K.  382.  (4)  3  F.  &  F.  19. 

(5)  14  Jur.  1031, 
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1882  being  inquired  into  at  the  same  time,  would  be  embar* 
Thbal  rassed  in  his  defence,  or,  as  it  has  been  said,  lest  it  should 
»r„Qjygjj,  "confound"  him  in  his  defence,  a  matter,  however, 
—7-  ^  only  of  prudence  and  discretion,  to  be  exercised  by  the 
'  judge.  In  this  case,  the  prosecutor  elected  to  proceed  on 
the  count  for  murder,  and  the  prisoner  was  tried  on  that 
count  alone.  There  was  no  necessity  for  this  election, 
for  the  prisoner  was  in  precisely  the  same  position  on 
the  trial  upon  the  count  for  murder  that  he  would  have 
been  on  the  two  counts  for  murder  and  manslaughter. 
Upon  the  count  for  murder,  the  prisoner  was  not  found 
guilty  of  the  murder,  but  was  found  guilty  of  man- 
slaughter. The  result  would  have  been  precisely  the 
same,  had  he  been  tried  on  both  counts ;  he  would  not 
have  been  found  guilty  on  the  count  charging  murder, 
he  would  have  been  found  guilty  on  the  count  charg- 
ing manslaughter.  I  am  wholly  at  a  loss  to  conceive 
upon  what  principle  or  technical  rule  of  law  any  objec- 
tion to  the  course  pursued  can  be  sustained,  or  how 
the  prisoner  was  in  any  way  embarrassed  or  confounded 
in  his  defence,  or  otherwise  aggrieved. 

As  to  the  second  point,  evidence  of  other  facts  are 
admissible  where  those  facts  tend  to  prove  the  point  in 
issue,  as  where  the  intent  of  the  prisoner  forms  part  of 
the  mat  I  er  in  issue,  and  such  other  facts  tend  to  establish 
the  intent  of  the  prisoner  in  committing  the  act  in  ques- 
tion ;  80  the  deliberate  menaces  or  threats  of  a  prisoner 
made  at  a  former  time  are  admissible,  when  they  tend 
to  prove  the  intent  of  the  party  and  the  prisoner's 
malice  against  the  deceased. 

It  was  quite  proper  on  the  count  for  murder  to  give 
evidence  of  the  prisoner's  assaults  and  threats  to  shew 
the  animus  of  the  prisoner. 

On  the  third  question,  I  think  there  was  evidence 
the  learned  Chief  Justice  could  not  withdraw  from 
the  jury,  and  quite  sufficient  to  justify  them  in  arriving 
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at  the  conclusion  they  did,  that  the  deceased  came      ^^ 
to  her  death,  not  from   natural  causes,  but  by  reason     Tubal 
of  the  violent  and  unprovoked  assaults  oommitted  on  ^p^i  Qammxr, 
her  by  the  prisoner.    The  evidence  shows  that  the      — - 
deceased  was  in  good  health  on  the  night  when  defen-  ' 

dant  assaulted  her,  and  thoiigli  no  person  witnessed  the 
assault,  it  is  very  apparent  Irom  the  evidence  that  ix 
was  of  the  most  violent  character ;  and  this  evidence 
the  judge  was,  in  my  opinion,  bound  to  submit  to  the 
jury,  and  from  which,  I  think,  they  could  form  a  very 
accurate  estimate  of  the  extent  of  the  violence— and 
which,  in  connection  with  the  medical  testimony, 
justified  the  jury  in  concluding  that  from  the  effects 
of  such  violence  the  deceased  gradually  languished 
until  she  died. 

Strong,  Fouenier  and  Henry,  JJ.,  concurred, 

GWYNNE,  J.  ;— 

The  questions  reserved  in  this  case  do  not  present  to 
my  mind  any  point  of  any  diffculty.  The  judgment  of 
the  court  below  must  be  affirmed  upon  all  points,  and 
the  appeal  be  dismissed.  No  doubt,  it  is  quite  unneces- 
sary to  insert  in  an  indictment  a  count  charging  a 
homicide,  amounting  to  manslaughter  only,  in  addition 
to  a  count  charging  the  homicide  to  have  taken  place 
under  circumstances  amounting  to  murder;  for  the 
prisoner,  being  put  on  his  trial  for  the  murder,  although 
acquitted  of  that  crime,  may  upon  the  same  count  be 
convicted  of  manslaughter.  That  the  joinder  of  two 
such  counts  is  unnecessary,  is  all  that  can  be  said  about 
it.  The  homicide  charged  in  such  case  is  but  one,  and 
it  is  the  presence  or  absence  of  malice  aforethought  in 
the  committal  of  that  offence  which  gives  to  it  the 
character  of  murder  or  of  manslaughter.  The  man- 
slaughter^charged  in  the  count  for  manslaughter  being 
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1882      comprehended  in  the  connt  for  murder,  a  prisoner,  when 
Tbbal    he  has  pleaded  to,  and  is  given  in  charge  to  the  jury 

Thb  Qcisn  ^P^'^^  ^^^^  latter  count  only,  is,  in  truth  and  substance, 
—      given  in  charge  upon  every  thing  included  in  that  count, 

®n*'  ^'  and  therefore  upon  the  charge  of  manslaughter,  just  as 
much  as  if  he  had  pleaded  to,  and  had  been  given  in 
charge  to  the  jury,  upon  the  two  counts ;  the  insertion 
therefore  of  these  two  counts,  although  quite  unneces- 
sary, does  not  lay  the  indictment  open  to  the  exception 
that  it  contains  two  separate  counts  for  distinct  felonies, 
within  the  meaning  of  the  rule,  that  a  prisoner  ought 
not  to  be  charged  with  several  felonies  in  the  same 
indictment ;  even  where  that  rule  does  apply,  it  is  a 
matter  left  to  the  prudence  and  discretion  of  the  judge, 
whether  he  will  or  not  quash  the  indictment, — ^a  discre- 
tion which  he  usually  exercises  by  quashing,  if  there 
appears  to  him  to  be  any  danger  that,  by  pleading  to 
the  whole  indictment,  the  prisoner  might  be  confounded 
in  his  defence  or  prejudiced  in  his  challenge  of  the 
jury.  See  Young  v.  Rex  in  error  (1).  But  where  the 
crime  charged  in  the  second  count,  as  here,  is  involved 
in  the  crime  charged  in  the  first  count,  it  is  plain  that 
the  prisoner  could  not  possibly  be  prejudiced.  It  was 
contended,  however,  that  the  indictment  by  reason  of 
its  containing  the  two  counts  was  incurably  defective 
as  containing  two  inconsistent  charges,  namely,  a 
charge  in  the  second  count  that  a  man  already  killed 
with  malice  aforethought  was  afterwards  killed  again 
without  such  malice,  a  point  which,  if  there  were  any- 
thing in  it,  is  disposed  of  in  Regina  v.  Downing  (2). 
Here  the  counsel  for  the  crown  only  called  upon  the 
prisoner  to  plead  to,  and  he  was  only  given  in  charge 
to  the  jury  upon,  the  count  for  murder,  and  the  trial 
which  took  place  was  quite  regular. 

Upon  the  objection  as  to  there  not  having  been  any 

(1)  3  T.  R.  106.  (2)  2  0.  &  K.  382. 
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evidence  proper  to  be  left  to  the  jury,  I  cannot  see  how      ^^^ 

any  donbt  can  be  entertained  upon  the  point  of  the     Thsal 

snfficiency  of  the  evidence  to  convict  the  prisoner ;  the  j^^  qokbv. 

jury  was  the  tribunal  to  be  satisfied ;  but  that  there      

was  evidence,  and  that  of  considerable  weight,  to  be  '  ' 

submitted  to  them,  does  not,  in  my  judgment,  admit  of 

a  doubt. 

The  appeal   must  be  dismissed  and  the  conviction 

affirmed. 

Appeal  dismissed. 

Solicitor  for  appellant :  John  Kerr. 

Solicitor  for  respondent :  E.  McLeod. 


ELIZABETH  J.  MONAGHA^ Appellant; 


1881 


AND  •Dec.  10, 

SAEAH  HORN Respondent.     1882 

IN   RE    ''THE   garland:'  Vune22. 

ON  APPEAL  FROM  TI^E  MARITIME  COURT  OF  ONTARIO. 

Maritime    Court   of   OnlariOj  jurisdiction    of^Rev.    Stati.    Out. 

eh,  128. — Collision. — Negligenee^  causing  death Action  in  rem 

by  mother  of  deceased  child. — Master  and  servant. 

Tbo  appellant's  child,  a  minor,  was  killed  in  a  collision  between  two 
vessels  l)y  the  negligence  of  the  officers  in  charge  of  one  of 
them—'-  The  Garland." 

Petition  against  "The  Garland  "—libelled  under  the  Maritime 
Court  Act  at  the  port  of  Windsor — on  behalf  of  the  appellant 
claiming  $2,000  damages  suffered  by  her,  owing  to  the  death  of 
her  son  and  sei^ant,  caused  by  the  negligence  of  the  officers  in 
charge  of  said  "Garland."    The  respondent  intervened,  and 

•Pbksbkt— Sir  Wm.  J.  Ritchie,  C.  J.,  and  Fournier,  Henry,  Tas- 
phereau  and  Gwynne,  JJ. 
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1881  demurred  on  the  groand  that  the  petition  did  not  set  forth  a 

IfONAOHAK         ^"^®  ^^  action  against  "  The  Garland  "  within  the  jurisdiction  of 
9.  the  court. 

HoRV.  Seld,  (Foumier  and  TjLschereau,  JJ.,  dissenting),  that  the  Mari- 
time Court  of  Ontario  has  no  jurisdiction  apart  from  R  S.  O. 
ch.  128  (ro-onacting  in  that  Province  Lord  CampbelVt  Act  9  and 
10  Vic  J  ch.  93),  in  an  action  for  personal  injury  resulting  in 
death)  and  therefore  the  appellant  had  no  locus  standi^  not  having 
brought  her  action  as  the  personal  representative  of  the  child. 

Per  Foumier,  TaschereaUf  Henry  and  Owynne^  JJ,  (reversing  the 
judgment  of  the  Maritime  Court  of  Ontario),  that  Vice- Admiralty 
courts  in  British  possessions  and  the  Maritime  Court  of  Ontario^ 
have  whatever  jurisdiction  the  High  Court  pf  Admiralty  has 
over  ''any  claim  for  damages  done  by  any  ship,  whether  to 
person  or  to  property." 

Per  Foumier  and  Taschereau,  J  J.,  dissenting,  that  apart  from  and 
independently  of  ch.  128  Rev.  Stats.  Ont.  the  Maritime 
Court  of  Ontario  has  jurisdiction  in  a  proceeding  in  rem 
against  a  foreign  vessel  for  the  recovery  of  damages  for 
ir\june8  resulting  in  death  ;  that  the  appellant,  either  in  the 
capacity  of  parent  or  of  mistress,  was  entitled  to  claim  damages 
for  the  loss  of  her  son  or  servant. 

Appeal  to  the  supreme  Court  of  Canada  from  a 
judgment  of  His  Honor  Judge  LeggaU,  the  surrogate 
judge  of  the  Maritime  Court  of  Ontario^  at  Sandwich 
and  Windsor^  allowing  a  demurrer  to  and  dismissing 
the  petition  of  the  appellant  against  the  steamboat 
"  Garland,"  libelled  under  the  Maritime  Court  Act  at 
the  port  of  Windsor. 

The  petition  of  the  appellant  of  Detroit  in  the  United 
States  of  America^  in  a  cause  of  damages  for  death  from 
collision,  sets  out :  That  the  steamboat  *'  The  Garland," 
belonging  to  the  port  of  Detroit^  in  the  State  oi Michigan^ 
then  lying  in  the  port  of  Windsor^  was  and  is  engaged 
in  navigating  the  inland  waters,  of  which  the  whole  or 
part  is  in  the  proyince  of  Ontario. 

That  plaintiff,  at  the  time  when  the  cause  of  action 
arose,  was  the  mother  of  Joseph  Monaghan,  who,  on  the 
night  of  July  22nd,  1880,  was  a  passenger  upon  the 
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steam  yacht  "  Mamie/'  of  twenty  tons  burthen,  used      ^^^ 
in  inland  navigation,  on  the  Delroit  rivet  and  adjacent  Movaohait 
waters.  ^^^ 

That  on  the  22nd  day  of  July,  A.D.,  1880,  the  said      

steam  yacht  ''  Mamie,"  being  then  and  also  at  the  time 
of  the  collision,  tight,  staunch,  strong,  and  in  every 
respect  well  manned,  tackled,  apparelled  and  appointed, 
and  having  the  usual  and  necessary  complement  of 
offi(iers  and  men  stationed  at  their  proper  posts,  upon  the 
lookout  for  the  protection  and  safety  of  said  vessel,  and 
with  all  her  lights  in  their  proper  places  and  brightly 
burning,  was  bound  up  the  Detroit  river  from  the  city 
of  Monroe  to  the  city  of  Detroit,  returning  from  a  pleasure 
excursion,  and  when  said  steam  yacht  had  reached  a 
point  about  abreast  of  Mammy  Judy  light,  the  evening 
being  clear  and  bright  moonlight,  and  it  being  about 
ten  o'clock  in  the  evening  of  said  day,  she  sighted  the 
st«  amer  "  Grarland  "  coming  down  the  river,  also  on  a 
pleasure  excursion  from  Detroit  down  the  Detroit  river 
and  back,  and  overloaded  with  about  twelve  hundred 
excursionists  on  board,  which  steamer  was  then  between 
one  and  two  miles  away,  and  showing  her  green  and 
wbite  lights  ;  that  the  said  "  Mamie  "  continued  in  her 
proper  course  until  said  "Garland,"  when  between 
half  a  mile  and  a  mile  from  the  "  Mamie,"  changed  her 
course,  by  porting  her  wheel  and  showing  all  three  of 
her  lights,  and  steering  directly  for  the  "  Mamie,"  and 
down  the  river;  that  the  "Mamie"  thereujpon  blew 
one  blast  of  her  whistle  and  put  her  wheel  to  port  so  as 
to  pass  the  said  steamer  "  Grarland  "  upon  her  port  hand, 
and  the  said  steamer  "  Grarland "  responded  to  said 
signal  by  blowing  one  whistle  ;  but  by  the  gross  care- 
lessness and  negligence  of  the  officers  and  crew  of  the 
said  steamer  "  Garland,"  failed  to  port  her  wheel  as  she 
ought  to  have  done,  but,  on  the  contrary,  continued 
on  her  course,  and  swung  over  to  the  other  side  of  tho 
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1S81     channel,  across  the  course  which  the  "  Mamie "  was 

lioirAGHiLK  properly    pursuing,    and    struck    said    steam    yacht 

Horn.     "  Mamie  ''  upon  the  port  side,  aft  of  the  pilot  house, 

crushing  her  and  breaking  her  down  to  the  water's 

edge,  so  that  within  five  minutes  said  " Mamie''  sank. 

The  petition  alleges  insufficiency  and  incompetency 
of  master  and  pilot,  and  particularly  of  boats  and  crew, 
&c.,  and  that  by  reason  of  the  collision  aforesaid,  and 
the  sinking  of  said  steam  yacht  "  Mamie,"  and  by  the 
carelessness  and  negligence  of  the  steamer  **  G-arland," 
her  officers  and  crew,  and  the  failure  to  keep  a  prox>er 
lookout  on  board  of  said  steamer,  and  to  employ  proper 
persons  for  officers,  and  to  provide  a  sufficient  and  com- 
I>etent  crew,  and  to  keep  the  life  boats  and  other  boats 
of  said  "  Garland"  in  a  proper  and  fit  condition  for  use, 
said  Joseph  Monaghan,  son  of  said  plaintiff,  came  to  his 
death  by  drowning,  and  his  said  death  was  the  direct 
result  of  the  negligence  of  said  steamer  *'  Oktrland  "  in 
causing  said  collision,  and  fifteen  other  persons,  passen- 
gers on  the  said  steam  yacht  ''  Mamie,"  were  drowned 
at  the  same  time. 

That  plaintiff,  by  reason  of  the  premises,  was  wrong- 
fully deprived  of  the  earnings,  services  and  society  of 
her  said  minor  son. 

That  said  son  was  of  the  age  of  thirteen  and  one- 
third  years  at  his  death.  That  your  plaintiff  was  put 
to  a  large  expense  in  searching  for,  and  recovering  the 
body  of  her  said  son,  and  in  and  about  the  funeral  and 
burial  of  said  body,  to  wit,  $100  or  thereabouts,  and 
plaintiff  claimed  $2,000  and  to  have  a  lien  on  vessel, 
enforceable  in  the  court. 

Sarah  Horn,  the  owner  of  the  Oarland,  having  inter- 
vened, demurred  to  the  petition,  and  showed  for  cause 
of  demurrer. 

'*  1.  That  the  said  petition  does  not  contain  any  matter 
wherein  this  court  can  ground  any  decree  or  give  to  the 
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plaintiff  any  relief  against  the  said  steamboat  Garland^      ^^^ 
or  against  the  owner  thereof,  intervening.  Honaohax 

"  Wherefore,  and  for  divers  other  good  causes  of  de-     uoiir. 
murrer  appearing  in  the  said  petition,  the  defendant      — — 
demurs  thereto,  and  prays  judgment  whether  she  ought 
to  be  compelled  to  make  further  or  other  answer  to  the 
said  i)etition,  and  she  prays  to  be  hence  dismissed  with 
her  costs. 

"  Statement  in  margin  of  demurrer  of  matters  of  law 
intended  to  be  argued. 

'*  1.  The  said  petition  does  not  allege  or  aver  the  death 
of  the  father  of  the  said  Joseph  Monaghan,  or  that  he 
has  abandoned  said  child. 

'*  2.  The  plaintiff  as  mother  is  not  entitled,  and  has  no 
remedy  to  recover  damages  for  the  loss  of  the  child 
alleged  in  said  petition  as  against  the  steamboat  "  Gar- 
land "  or  her  owner. 

"  8.  Even  if  the  mother  has  a  remedy  for  the  loss  of 
the  child  she  is  not  authorized  to  pursue  the  remedy 
in  her  own  name  if  she  is  suing  under  the  statute  in 
that  behalf,  that  statute  provides  who  must  be  the 
plaintiff. 

**  4.  That  the  plaintiff  by  her  said  petition  does  not 
show  that  the  collision  which  caused  i  he  death  for 
which  damage  is  claimed  took  place  within  the  Pro- 
vince of  Ontario. 

''  6.  There  was  no  obligation  on  the  part  of  the  mother 
to  search  for  and  recover  the  body  of  her  said  son,  or  to 
incur  expense  on  account  thereof,  or  for  the  funeral  or 
burial  of  said  body. 

"  6.  That  the  plaintiff  in  and  by  the  said  petition  does 
not  set  forth  a  cause  of  action  against  the  said  steamboat 
"Garland"  within  the  jurisdiction  of  this  court." 

The  petition  having  been  amended  by  the 
introduction  of  the  following  averment:  —  "That 
Joseph     Patrick     Monaghan^     the     father     of    the 
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1881      said  Joseph  Monaghan  departed  this  life  on  the  third 

MoNAOHjLN  day  of  July,  1869,  intestate,  and  at  the  time  of  his  death 

Hour      ^^  *  resident  of  the  said  city  of  De/rotV,"   the  first 

—      matter  alleged  was  disposed  of.    The  Maritime  Court 

of  Ontario  held  the  demurrer  good  and  allowed  the 

same  with  costs. 

Mr.  Scott  for  appellant : — 

The  question  raised  by  the  demurrer,  and  on  this 
appeal  is:  1st,  whether  the  appellant  could  sue  for 
the  death  of  her  son  and  consequent  loss  of  service 
independently  of  Lord  Campbeh^s  Act ;  and  2nd,  if  uhe 
had  a  right  to  sue,  whether  the  Maritime  Court  of 
Ontario  has  jurisdiction  to  entertain  a  claim  of  this 
nature  ? 

As  to  the  first  point,  I  submit  that  even  if  such  an 
action  would  not  lie  at  common  law,  the  admiralty 
court,  which  acts  upon  different  principles  will  enter- 
tain the  action.  There  is  no  decision  in  England^ 
binding  upon  this  court,  holding  that  such  an  action 
would  not  lie  at  common  law.  The  only  decision, 
except  at  nisi  priusy  is  Osborne  v.  Oillett  ( 1),  and  although 
in  that  case  the  court  decided,  by  a  majority  of  one,  that 
it  would  not  lie,  the  weight  of  reasoning  is,  to  my  mind, 
strongly  in  favor  of  the  view  taken  by  Bramwell,  B. 
The  common  law  rule  is  not  a  rule  which  prevails  in 
any  other  system  of  jurisprudence.  The  rules  ui>on 
which  they  proceed  in  admiralty  courts  are  the  rules  of 
the  civil  law  ;  that  court,  independently  of  statute, 
would  entertain  the  action  brought  by  the  mother  for 
the  death  of  her  son  and  consequent  loss  of  service.  On 
this  point  I  will  refer  the  court  to  the  12th  Central  Law 
Journal  (2),  where  the  English  authorities  on  this  point 
are  reviewed.    See  also  Thompson  on  Negligence  (3) ; 

(1)  L.  R.  8  Eat.  88.  (2)  P.  464. 

(3)  Pi  1274. 
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riummer  v.  Webb  (1) ;  •*  The  Sea  GvlC  (2) ;  "TAc  High-      JJJl 
land  Light "  (8) ;  "  The   Towanda;'  (4) ;    "  The  Charles  Monaohak 
Morgan,"  (5) ;  Holmes  v.  The  O.  Sr  C,  R.  W,  Co.,  (6) ;     ^^^ 
Dow  V.  Brown  Sf  Co.  (T). 

It  is  admitted  a  wrongfal  act  has  been  done,  and  that 
another  person  has  suffered  in  consequence  of  that 
wrongful  act.  Now,  on  what  principle  can  it  be  suc- 
cessfully contended  that  you  can  bring  an  action  if  your 
servant  is  injured,  and  that  you  have  no  remedy,  if 
killed  ? 

The  decision]  of  Osborne  v.  GUllett  (8)  is  not  binding 
upon  this  court,  and  was  decided  after  the  English  law 
had  been  introduced  in  Upper  Canada. 

Then,  if  appellant  has  a  claim  against  the  wrong- 
doer, the  next  question  is  whether  our  Maritime  Court 
of  Ontario  has  jurisdiction  to  entertain  it  ? 

The  judgment  of  the  learned  judge  in  the  court  below 
i&  based  upon  the  difference  between  the  Admiralty 
Court  Act  of  1861  (9),  relying  chiefly  upon  the  absence 
in  the  Vice- Admiralty  Court  Act  of  the  word  "  any  " 
before  the  word  "  claims."  The  absence  of  this  word  is 
immaterial.  In  all  the  discussions  upon  the  construc- 
tion of  the  clause  in  the  Admiralty  Court  Act,  the  ques- 
tion agitated  was  the  extent  of  the  meaning  of  the  word 
"damage,"  and  whether  it  included  personal  injury. 
No  mention  has  anywhere  been  made  of  the  word  "  any  " 
as  affecting  the  matter,  and  it  is  impossible  for  that 
word  to  have  enlarged  the  meaning  of  the  word 
"  damage,"  or  for  its  absence  to  narrow  the  sense  in 
which  that  word  is  used. 

By  the  Admiralty  Court  Act  of  1861  (10),  it  is  enacted 

(1)  1  Ware  75,  Pritchard's  Admiralty  Dig.203. 

(2)  Chase»8  Decisions  145.  (7)  6  J>,  534, 16  Jur.  248  (Scotch.) 

(3)  Chasers  Decisions  150.  (8)  L.  R.  8  Ex.  88. 

(4)  23  Int.  Rev.  Rec.  384.  (9)  24  Vic.  ch.  10,  s.  7  and  26 

(5)  27  Law  Reg.  624.  Vic,  ch.  24  (Imp-) 

(6)  5   Federal    Reporter  76  j    (10)  24  Vic,  ch.  10,  s.  7. 
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1881      that  "  the  High  Court  of  Admiralty  shall  have  jurisdic- 

MoKAOHAN  tion  over  any  claim  for  damage  done  by  any  ship." 

HoRH     Whether  this  enactment  comprises  a  claim  for  damage 

such  as  the  one  sought  to  be  enforced  in  this  case,  has 

been  the  subject  of  much  judicial  discussion  in  the  cases 
of  "  The  Sylph  "  (1) ;  "  The  Ould/aze  "  (2) ;  "  The  Ex- 
plorer "  (3) ;  "  The  Beta  "  (4) ;  Smithy.  Brown  (6) ;  James 
V.  London  and  South-  Western  Railway  Co.  (6) ;  Simp- 
son V.  Blues  (7) ;  and  "  The  Franconia,''  (8).  The  result 
of  these  cases  may  be  shortly  stated  as  being  that  the 
English  Admiralty  Court  has  held  that  this  claim  does 
come  within  the  section,  and  that  opinion  has  been  up- 
held in  "  The  Beta  "  by  the  unanimous  judgment  of  the 
judicial  committee  of  the  Privy  Council ;  but,  on  the 
other  hand,  the  Court  of  Queen's  Bench  (Lord  Blackburn 
doubting)  has  held  that  it  does  not,  and  that  opinion 
has  been  concurred  in  by  the  Courts  of  Common  Pleas 
and  Exchequer.  The  Court  of  Appeal,  in  the  case  of 
"  The  Franconia'^  was  equally  divided. 

In  this  state  of  the  English  authorities,  the  law  must 
be  considered,  as  far  as  this  Province  is  concerned,  as 
settled  by  the  decision  in  the  case  of  ''  The  Beta,''  the 
Judicial  Committee  of  the  Privy  Council  being  our 
court  of  final  resort,  and  that  unless  a  clear  distinction 
can  be  shown  between  the  jurisdiction  conferred  by  the 
Acts  upon  the  High  Court  of  Admiralty  and  the  Vice- 
Admiralty  Courts,  the  appellant  is  entitled  to  succeed. 
Under  the  maritime  law,  a  tort  arising  out  of  a  col- 
lision, gives  a  lien  on  the  ship  doing  the  damage,  and 
follows  the  ship,  and  when  the  ship  comes  within  the 
jurisdiction  of  the  admiralty,  the  only  question  for  the 
court  is  whether  a  lien  was  created.  See  t  Moore's 
P.  C.  284 ;  Anne  Joehanne  in  Stuart's  Yice  Admiralty 

(1)  L.  R.  2  A.  &  £.  24.  (5)  L.  R  6  Q.  B.  729. 

(2)  L.  R.  2  A.  &E.  325.  (6)  L.  B.  7  Ez.  187. 

(3)  L.  R.  3  A.  &  E.  289.  (7)  L.  R.  7  C.  P.  290. 

(4)  L.  R,  2  P.  C.  447.  (8)  L.  R  2  P.  D.  163. 
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Reports,  (1)  ;  and  I  submit,  therefore,  that  we  had  a      ^^^^ 
perfect  right  to  file  this  petition  in  the  Maritime  Court  Monaghait 
of  Ontario  for  a  lien  upon  the  steamboat  "  G-arland,"     hobit. 
libelled  at  port  Windsor^  in  the  province  of  Ontario^      — 
and  that  the  respondent's  demurrer  should  have  been 
dismissed. 

Mr.  McCarthy,  Q.C.  :— 

The  appellant  was  a  foreigner,  the  vessel  was  a 
foreign  ship,  and  the  collision  took  place  upon  foreign 
waters.  It  is  under  these  extraordinary  circumstances 
that  a  suit  is  brought  against  a  foreign  vessel  in  the 
Maritime  Court  of  Ontario  by  the  parent  of  the  child 
killed. 

The  jurisdiction  of  the  Admiralty  Court  is  conferred 
by  the  first  section  of  the  act  creating  the  court,  40  Vic. 
cap  21,  and  it  confers  the  same  rights  and  remedies 
arising  out  of  or  connected  with  navigation,  &c.,  "  as 
such  persons  would  have  had  in  any  then  existing 
British  Vice- Admiralty  Court  if  the  jurisdiction  of  such 
court  extended  to  the  province  of  Ontario^  By  refer- 
ence to  the  act  defining  the  jurisdiction  of  the  Vice 
Admiralty  Court,  26  and  27  Vic.  (Imperial)  chap.  241, 
sec.  10,  ss.  6,  and  comparing  that  with  the  ISth  section 
of  the  Imperial  Act  24  Vic,  cap.  10,  s.  s.  7  and  18,  con- 
ferring jurisdiction  upon  the  High  Court  of  Admiralty, 
it  will  be  seen  that,  whereas  the  jurisdiction  is  given  to 
the  High  Court  of  Admiralty  over  any  claim  for  damage 
done  by  any  ship,  the  jurisdiction  conferred  upon  the 
Vice  Admiralty  Court  is  over  "  claims  for  damage  done 
by  any  ship,"  the  word  "  any  "  before  "  claims  for  dam- 
age "  being  omitted. 

Chap.  128  of  R.  S.  O.  does  not  give  any  remedy  in 
rem  such  as  is  sought  in  the  Maritime  Court  in  this 
petition,  but  merely  a  right  of  action  in  personam^  and 
the  act  conferring  jurisdiction  on  the  Vice  Admiralty 

27  (l)2VoLP.  43 
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1881  Courts,  which  defines  and  limits  the  extent  of  the 
MovIoHAir  jurisdiction  of  the  Maritime  Conri:  of  Ontario^  does  not 
H**ir  piiiT^rt  t^  ffive  a  right  of  lien  where  none  existed 
before ;  and  the  natural  interpretation  of  the  words 
"  claim  for  damages  "  does  not  mean  damages  to  person 
but  to  property.  See  the  reasoning  in  the  case  of  "  3%e 
Splpk "  (1).  Nor  had  the  Vice  Admiralty  Courts, 
by  virtue  of  Lord  CampbeWs  Act  or  otherwise,  juris- 
diction oyer  matters  of  the  kind  sought  to  be  enter- 
tained here. 

Unless  the  appellant  shows  that  he  had  a  lien  upon 
the  ship,  this  court  has  no  jurisdiction. 

I  will  now  refer  to  the  English  cases  to  show  that 
it  is  upon  the  words  of  the  act  resi>ecting  the  juris* 
diction  of  the  High  Court  of  Admiralty,  which  are 
quoted,  that  jurisdiction  over  claims  of  this  nature 
is  said  to  exist.  The  first  case  is  that  of  "  The 
Sylph "  (2) ;  then  ••  The  Guldfaze "  (3).  This  case 
disposes  of  the  argument  that  the  court  would 
have  jurisdiction  independent  of  Lord  CampbeWs 
Act.  "  The  Explorer  "  (4) ;  "  The  Franconia  "  (6) ;  S.  O. 
on  appeal  (6) ;  also  Smith  y.  Brown  (7),  in  which  the 
jurisdiction  in  the  High  Court  of  Admiralty  was  denied 
by  the  Court  of  Queen's  Bench. 

It  is  a  mistake  to  say  that  the  Maritime  Court  is 
goyemed  entirely  by  the  principles  of  the  Boman  or 
ciyil  law  (8). 

The  learned  counsel  also  referred  to  the  following 
cases: 

"  The  Leon''  (9); ««  The  Moxam''  (10);  "  The  Saxomar 

(11). 

(1)  L.  K.  2  Ad.  4&  Ec.  24.  (6)  L.  R.  2  P.  D.  170. 

(2)  L.  R.  2  Ad.  &  Eg.  24.  (7)  L.  R  6  Q.  B.  728. 

(3)  L.  R.  2  Ad.  &  Ec.  324.  (8)  4  C.  Rob.  Adm.  Rep.  p.  73. 

(4)  L.  R.  3  Ad.  <!k  Eo.  289.  (9)  44  L.  T.  N.  8.  613. 
(6)  L.  B.  2  P.  P.  163.  (10)  1  Piob.  Diy.  107. 

(]1)L.T.  V.8.p.O. 
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If,  however,  it  should  be  determined  that  the  court      ^^^ 
had  jurisdiction  oyer  such  a  claim,  I  will  now  con-  MoirlaHAV 
tend  that,  having  sued  as  parent  of  the  child,  indepen-     ^^^ 
dent  of  Lord  CampbelVs  Act,  she  cannot  recover.    The 
common  law  of  England  has  been  declared  to  be  the 
law  of  Ontario. 

No  such  action  could  be  maintained  or  was  maintain- 
able at  common  law.  The  cause  of  action  died  with 
the  i>erson  injured,  and  it  was  only  under  the  Statute 
Law  (Lord  CampbelVs  Act,  as  the  original  act  is  known) 
cIl  128  R.  S.  O.  in  that  province  that  an  action  for  the 
loss  of  a  person's  life  could  be  maintained,  and  by  section 
three  of  that  statute  it  is  affirmatively  enacted  that  such 
action  should  be  brought  in  the  name  of  the  executor  or 
administrator  of  the  person  deceased.  The  action  can 
therefore  only  be  brought  in  the  name  of  the  personal 
representative,  which  the  petitioner  in  this  case  does  not 
pretend  she  is.  In  support  of  the  proposition  that  an 
action  could  not  be  maintained  at  common  law  for  the 
death  of  another  or  for  any  negligence  causing  the  death 
of  another,  I  refer  to  Osborne  v.  CHllttt  (1).  The 
rule  is  the  same  in  the  Admiralty  Courts.  See 
"  HatVs  Admiralty  Practice  "  21,  **  Dunlop's  Admi- 
ralty Practice  "  87,  "  Benedict's  Admiralty  Practice  "  186, 
and  ''Parson's  Ship  and  Admiralty"  850.  Then  the 
child  in  this  case  was  under  the  age  of  fourteen  years, 
and  it  is  a  presumption  that  a  child  under  fourteen  is 
incapable  of  earning  anything  or  of  being  a  servant. 
The  mother  therefore,  if  otherwise  entitled  to  sue,  could 
not  maintain  an  action  against  a  person  whose  wrong- 
ful act  had  caused  the  death  of  the  child,  because  the 
child  was  not  old  enough  to  be  capable  of  rendering  any 
act  of  service,  or  to  be  treated  by  the  la  «v  as  a  servant,* 
in  other  words  because  it  would  be  a  presumption  of 
law  that  the  mother  could  not  have  sustained  any  such 

(1)  2  L.  B.  8  Er.  882 
17} 
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^^2     injury  as,  xindeT  Lord  CampbelTs  Act,  would  entitle  her 
Ho^  lOHAv  to  damages.    See  ^*  Macpherson  on  Infants,"  Evans  t. 

H  >iy.     '^^^^^  (1) ;  flWneW  T.  WelU  (2) ;  flafl  v.  HoUander  (8). 

Then  again  the  question  does  not  disclose  facts  npon 

which  my  learned  firiend  could  be  allowed  to  argue  that 
there  is  a  ground  of  action  for  loss  of  a  serrant's  serTices. 
There  is  no  all^ation  oi  the  yalue  of  these  services. 
The  allegation  in  the  petition  of  the  expenditure  of 
money  by  the  mother  in  searching  for  and  recovering 
the  body  of  her  son,  is  not  such  damages  as  would 
entitle  her  to  maintain  a  suit  See  Pirn  v.  The  O.  If. 
Railway  Co.  (4) ;  and  Dalian  v.  The  South  Eastern  Rail- 
way Co.  (5),  and  if  the  proceeding  is  sought  to  be  main* 
tained  on  the  ground  that  the  deceased  being  the  peti- 
tioner's servant  she  is  entitled  to  damage  on  account  of 
the  loss  of  services,  it  is  clear  that  there  is  no  right 
arising  when  death  happens  instanter  as  there  would 
be  in  the  case  of  a  servant  being  injured,  and  so  incapa- 
citated from  x>erformiDg  the  services  he  had  undertaken 
to  render,  but  had  not  been  killed.  See  Baker  v.  BoUon 
(6) ;  Osborne  v.  Oillett  (1) ;  Hyatt  v.  Adams  (8). 

Mr.  Scott  in  reply ; 

If  the  allegation  in  the  petition  as  to  damages  result- 
ing to  plaintiff  from  the  loss  of  the  services  of  her  son 
as  servant  is  not  sufficient,  I  pray  for  leave  to  amend 
the  petition  accordingly. 

EiTCHiE,  0  J. : — 

No  civil  action  can  be  maintained  at  common  law  for 

an  injury  which  results  in  death.  The  death  of  a  human 

being,  though  clearly  involving  pecuniary  loss,  is  not  at 

.     common  law  the  ground  of  an  pction  for  damages,  and 

therefore  until  the  passing  of  Lord  CampbeWs  Act,  %  and 

0)2  a  P.  615.  (5)  4  C.  B.  N.  S.  296. 

(2)  7  M.  &  G.  1033.  (6)  1  Camp.  493. 

(3)  4  B.  AC.  660.  (7)  L,  B.  8  Ex.  88. 

(4)  SB.AS.769.  (8)  16Mioh.l80. 
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10  Vic,  0.  98,  there  was  in  England  no  right  of  action      W8^ 
for  the  recovery  of  damages  in  respect  of  an  injury  MoirAiHAsr 
causing  death  nor  until  R.  fc'tats.  c.  128  in  Ontario.  Hoa%'. 

Kelly,  0.  B.,  in  Osborne  v  Gillef  M),  an  action  by  ^^^tt-^t 
father  against  defendant  for  negligently  causing  d^^th  ^^ 
of  plaintiff's  daughter,  whereby  pls^^ntidf  lobt  the  eervice^ 
of  his  daughter  and  the  benefits  which  would  otherwise 
have  accrued  to  him  from  such  services,  and  for  expenses 
in  conveying  to  his  house  the  body  of  his  daughter  and 
her  burial  expenses,  says : — 

Ko  deolBion  is  to  be  found  in  the  books  fsom  the  earlieBt  timei  by 
which  an  action  for  this  oauae  has  been  Bustained.  No  dictum  is  to 
be  founu  by  any  judge  or  upon  any  competent  authority,  that  Bucb 
an  action  is  maintainable.    All  the  authority  that  ezists  is  againat  iti 

And  Lord  Campbell's  Act  expressly  recites  that 

No  action  at  law  is  now  maintainable  against  a  person,  who  by 
his  wrongfiil  act,  neglect  or  default,  may  have  caused  the  death  of 
another  person. 

And 

That  it  is  oftentimes  right  and  expedient  that  the  wrong-doer  in  such 
oaias  shaU  be  answerable  in  damages  for  the  iz\jury  §o  caused  by 

And  in  Ins.  Co.  v.  Browne  (8)  Hunt,  J.,  deliTering  the 
judgment  of  the  court,  says : — 

The  authorities  are  so  numerous  and  so  uniform  to  the  proposition 
thfit  by  the  common  law  no  ciyil  action  lies  for  an  injury  which  results 
la  4eath,  that  it  is  impossible  to  speak  of  it  as  a  proposition  open  to 
question.  It  has  been  decided  in  many  cases  in  the  English  courtSi 
and  in  many  of  the  State  courts,  and  no  deliberate  well  considered 
decision  to  the  contmry  is  to  be  found. 

In  Hilliard  on  Torts  (4)  the  rule  is  thus  laid  down : — 

Upon  a  similar  ground  it  has  been  held  that  at  common  law  the 
death  of  a  human  being;though  clearly  involying  a  pecuniary  loss,  is 
not  the  ground  of  an  action  for  damages. 

Shearman  and  Redfield  on  Negligence,  (6)  says  :— 

(1)  L.  E.  8  Ex.  88.  (3)  5  Otto  756. 

(2)  P.  9«,  (4)  P.  87  sec  10 

(5)  Sec.  290. 
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1883  Th«  oommon  kw  alloirtd  of  no  romedj,  Vt  ^'^T  of  a  eitil  totioii, 
'^^'^  ibr  tho  daftth  of  a  honuui  being.  [A  priTftte  orimuuJ  action  wm 
^,  allowed  in  oaaea  of  murder.  The  last  inatanoe  of  the  kind  wai  the 
HoBV.  famoua  oaae  ot  Ai^ford  r,  ThomUmf  1 B.  A  Aid.  405,  in  which  defend- 
fiit^JAGJ  ^'^^  insiited  upon  his  rijj^t  to  trial  by  battle.  The  right  of  action  was 
'  '  toon  after  taken  awaj  by  statute.]  Obviously,  the  deceased  person 
never  would  haye  had  a  cause  of  action  for  his  own  death ;  therefore 
none  could  sarnve  to  his  legal  representatiTes,  CTen  if  the  law  had 
allowed,  as  in  &ct  it  did  not  allow,  a  cause  of  action  for  an  i]\jnry  to 
the  person  to  survive  him.  The  husband  or  master  of  the  deceased 
was  not  allowed  to  sue,  because  the  only  damage  recognised  by  the 
law  was  the  loss  cft  service  during  the  lifetime  of  the  servant,  and  the 
death  of  the  lervant,  therefore,  worked  no  ii\jury  to  the  master  of 
which  the  law  could  take  notice.  And,  if  the  act  causing  death 
amounted  to  a  felony,  the  general  rule  of  the  common  law,  forbidding 
any  civil  suit  upon  a  fekmy,  would  alone  have  sufficed  to  exclude  a 
claim  for  damages.  Whatever  may  be  said  of  the  logic  of  these 
arguments,  it  is  certain  that  the  conclusions  thus  reached  formed  a 
settled  doctrine  of  the  common  law.  Ko  one„whether  as  executor, 
master,  parent,  husband,  wife  or  child,  or  in  any  other  ri^t  or 
capacity  whatsoever,  could  maintain  an -action  for  damages  on 
account  of  the  death  of  a  human  being.  The  earliest  reported  de- 
cision upon  this  point  was  in  an  action  for  the  batteiy  of  the  plain- 
tifi's  wife, ''  whereby  she  died."  It  was  held  that  the  right  of  action 
was  merged  in  the  ielony,  Higgins  v.  Butcher,  Yelv.  89, 1  Bra  A 
Gold.,  205.  The  first  reported  case  of  negligence  in  which  the  ques- 
.  tion  arose  was  before  Lord  Ellenborough  {Baker  v.  BoUofif  1  Gamp.  493) 
who  instructed  the  jury  that  the  plaintiff,  who  sued  for  the  loss  of  his 
wife's  services,  could  only  recover  for  his  loss  during  her  lifetime, 
although  her  death  was  caused  by  the  defendant's  negligence.  All 
the  decisions  in  cases  where  an  executor  or  administrator  sou|^t  to 
midntain  the  action  have  been'  one  way.  But  an  attempt  was 
made  to  distinguish  between  this  claim  and  the  claim  for  loss 
of  service,  which  seems  to  have  been  successful  in  two  instances, 
one  an  action  broui^t  by  a  father  for  the  loss  of  his  son,  and  the  » I 

other  brought  by  a  husband  for  ihe  loss  of  his  wife.  But  in 
these  catfes  the  legal  question  does  not  appear  to  have  been 
argued ;  and  in  well-considered  cases  it  has  been  uniformly  and 
unanimously  ac^udged  that  a  husband  cannot  sue  for  the  death  of 
his  wife,  nor  a  wife  for  the  loss  of  her  husband,  nor  a  master  for  the 
death  of  his  servant.  Neither  can  any  one  maintain  an  action  for 
any  indirect  loss  which  he  sustains  by  the  death  of  another  person ; 
such,  for  example,  as  the  loss  which  an  insurer  of  the  life  sustains 
by  that  event. 
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If  an  action  such  as  this  onght  to  be  maintainable  at     i^^ 
common  law,  as  Bfamwell^  B.,  so  strongly  nrges  in  his  Uonaosav 
dissenting  judgment  in  Osborne  v.  Gilleit  (1),  the  long     ^olv, 
established  principle  that  the  death  of  any  human      T^p 
being  cannot  be  complained  of  as  an  actionable  injury  ' 

must  be  changed  by  the  legislature,  and  the  proyisioni 
of  the  Ontario  Revised  Statutes,  ch.  128,  lounded  onth9 
principle  of  Lord  Campbell's  Act  (2),  must  be  extended 
by  the  legislature,  and  not  by  the  courts,  to  meet  a  case 
of  this  kind, 

I  do  not  think  it  necessary  to  discuss  or  determine 
the  question,  on  which  such  a  contrariety  of  judicial 
opinion  exists  in  England^  as  to  whether  the  admiralty 
has  jurisdiction  in  rem  in  a  case  in  which  the  right  of 
action  is  under  the  9th  and  10th  Ftc,  ch.  98  ;  but,  as* 
suming  that  an  action  given  by  the  9th  and  10th  Vie,^ 
ch.  98,  is  within  the  words  and  meaning  of  the  Admir- 
alty Oourt  Act,  1861,  and  that  the  action  given  by  the 
Bev.  Stats.  OiU.  (8),  is  within  the  words  and  meaning  of 
the  Ontario  Maritime  Court  Act  (4),  this  action  cannot  be 
maintained,  because  it  is  not  brought  under  that  act ; 
the  mother  here  does  not  sue  as  the  persoxial  represen- 
tative of  her  deceased  son.  No  action  is  given  by  the 
statute,  but  to  the  personal  representative.  The  words 
of  the  statute  (5)  are  as  follows : 

Sec.  2.— Action  given  to  recover  damages  for  the  death  of  any  per- 
son caused  by  any  wrongful  act,  neglect  or  defaulU 

Sec.  3.— Every  such  action  shall  be  for  the  benefit  of  the  wife, 
husband,  parent  and  child  of  the  person  whose  death  has  been  so 
caused,  and  shall  be  brought  by  and  in  the  name  of  the  executor  or 
administrator  of  the  person  deceased. 

Sec.  5 Not  more  than  one  action  shall  lie  for  and  in  respect  of 

the  same  subject-matter  of  complaint. 

But  it  has  been  argued  that  though  this  may  be  so 

(1)  Ch.  128.  (3)  Ch,  128. 

(2)  9  &  10  Vic,  oh.  93.  (4)  40  Vio.|  ch.  21^  s.  2, 

(5)  Rev.  Stat.  ch.  128« 
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Itt2     at  common  law,  and  thongh  the  Oniario  statute  can* 
HovAGHAir  not  be  applied  to  this  case,  nevertheless  that  the  Ooart 
Hoftv.     ^^  Admiralty  has  jurisdiction,  in  a  cause  of  damage  for 
-^^     loss  of  life  happening  by  a  collision  instituted  against 
^'     '  a  ship ;  but  I  think  this  cannot  be  sustained.  Whatever 
may  be  the  rule  in  the  United  Slates  with  resi>ect  to  a 
remedy  in  the  admiralty,  independent  of  statute,  for  a 
wrong  or  injury  incurred  by  the  death  of  a  person,  as 
by  a  parent  in  a  proceeding  in  rem  against  the  vessel, 
which  by  collision  caused  the  death  of  the  child,  there 
is  no  such  remedy,  independent  of  statute,  in  the  admi- 
ralty of  Eng  Zaiuf,and  consequently  none  in  the  Maritime 
Court  of  Ontario.   In  The  Ouldfaxe  (1),  a  suit  to  recover 
damages  by  the  personal  representative  of  a  person  killed 
in  a  collision  between  two  vessels.  Sir  Robert  Philli^ 
more  says : — 

Though  it  has  been  Buggested,  and  if  possible,  that  this  oourt 
(Admiralty  Court)  may  at  one  time  have  exercised  original  jurisdio- 
tion  in  such  a  suit  as  the  present^  I  do  not  think  that  there  is  suffi- 
cient evidence  to  be  derived  from  the  records  of  the  court,  or  from 
other  sources,  to  warrant  me  in  pronouncing  in  favor  of  the  jurisdic- 
tion of  the  court  upon  this  ground.  If  the  court  be  competent  to 
entertaiii  this  suit,  it  must  have  derived  such  competence  from 
statute  law.  The  counsel  for  the  plaintiff  have  mainly — I  might 
almost  say  ezclusivelv — relied  upon  certain  recent  statutes  as  having 
conferred  this  jurisdiction  upon  the  court. 

The  learned  Judge  then  proceeds  to  examine  '*  Lord 
CampbeWi  Act,"  and  of  it  says  :— 

The  effect  of  this  statute  then  was  to  give  a  new  right  previously 
unknown  to  the  common  law ;  according  to  which  all  suits  founded 
on  a  personal  injury  or  tort  died  with  the  person.  •  •  • 
This  statute  though  it  effected  the  material  alteration  in  the  common 
law  which  I  have  mentioned,  conferred  no  jurisdiction  upon  the 
Admirall^^tCourt. 

He  then  considers  the  Merchant  Shipping  Act,  1854, 
and  the  Admiralty  Court  Act,  1861,  and  finally  con- 
cludes, although  npt  without  doubt,  that  the  court  had 

(1)  L.  R.  2  Ad.  &  £o,  325. 
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JnriBdiction,  under  Lord  CampbelVs  Act  and  the  Admi-     ^^ 
ralty  Court  Act,  1861,  to  entertain  the  suit.  lioifAOHAv 

I  think  this  appeal  must  be  dismissed  with  costs.  -elgbx. 

FOUKNIEB,  J. :  Ritohie,OJ. 

L'appelaote  E  J.  Monaghan  reclame  contrele  steam- 
boat "  Garland  "  (2,000  de  dommages  pour  la  mort  de 
son  fils,  Joseph  Monaghan^  arriy6e  dans  une  collision  qui 
a  eu  lieu  dans  la  riviere  P4tfoiU  entre  le  '^  Garland  "  et 
le  yacht  a  vapeur  **  Mamie."  II  est  all6gu6  que  cette 
collision  a  6t6  causae  par  la  faute  et  negligence  du  com- 
mandant et  de  r6quipage  du  "  Garland." 

Sarah  Horny  Tintimfee,  propri6taire  du  yacht "  Mamie,'- 
a  soulev6  par  defense  en  droit  (demurrer)  en  r^ponse 
k  cette  reclamation  la  question  de  savoir  si  la  Gour 
Maritime  d!  Ontario  a  juridiction  pour  adjuger  sur  une 
reclamation  de  cette  nature.  L'honorable  juge,  qui  pr6- 
sidait  la  Cour  Maritime  a  decide  que  cette  cour  n'ayait 
pas  juridiction  en  pareille  matiere,  et  c'est  de  ce  juge- 
ment  qu'il  y  a  maintenant  appel. 

En  vertu  de  la  sec  2  du  ch.  21,  40  Vict.,  la  juridic- 
tion de  la  Cour  Maritime  d'  Ontario  est  pr6cisement  la 
mfime  que  celle  de  la  Cour  de  Yice-Amiraute  d^ Angle- 
terre.  La  juridiction  de  cette  derniere  par  Tacte  impe- 
rial (1868),  26  Yict.,  ch.  24,  s'etend  aux  reclamations 
pour  dommage  cause  par  tout  b&timent — "  claims  for 
damage  done  by  any  ship,"  sec.  10,  ss.  6.  Ces  termes 
Bont-ils  suffisants  pour  donner  jurisdiction  dans  le  cas 
dont  il  s'agit  ?  La  24e  Vict.,  ch.  10,  sec.  7,  (1861)  ayait 
dej&  confie  k  la  Haute  Cour  d'Amiraute  la  mdme  juri- 
diction dans  des  termes  un  pen  differents,  mais  com- 
portant  absolument  le  mSme  sens.  Le  texte  est  ainsi : 
"  The  High  Court  of  Admiralty  shall  hayo  jurisdiction 
"oyer  any  claim  for  damage  done  by  any  ship."  La 
question  de  sayoir  si  ces  termes  Eont  suffisants  i>our 
conferer  le  pouyoir  k  la  Haute  Cour  d'Amiraute  d'entre- 
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1888     tenir  nne  demande  de  dommag^,  rteultant  de  la  mort 

HovAOHAir  accidentelle  causae  par  la  negligence  oa  la  fSetate  de 

Hour.     ^^^  4^^  ^^^  ^^  conunandement  d'un  vaisseau,  a  H6 

— r   •  beaucoup  discut6e  en  Angleierre.    EUe  y  a  donn6  lieu 

*  *k  nn  conflit  de  decisions  entre  la  Haute  C!onr  d' Ami- 

rants  d'un  "6t6,  qui  a  maintenu  sa  juridiction,  et  la 

Gour  du  Banc  de  la  Heine,  de  Tautre,  prSaidSe  par  le 

Lord  Chief  Justice  Cockbum^  d6cidant  le  contraire. 

Les  decisions  cities  dans  le  factum  de  Tappelant,  sont 

discutSes  dans  la  cause  du  "  Francomia.**  ( I)    Sir  £o- 

bert  Phillimore  les  passe  en  revue  en  ces  termes : 

In  the  case  of  ^  The  Sylph*'  (2),  deddMl  in  1867,  I  ruled,  «d 
allowing  the  opinion  of  Dr.  LuthingUmf  that  the  Ooart  of  Admiralty 
bad  jurisdiotion  under  the  Admiralty  Court  Act,  1861,  to  entertain  a 
cause  for  personal  damage  done  by  a  ship,  and  I  stated  my  reasonfl. 
This  judgment  was  not  appealed  ftt>m.  In  the  following  year,  1868| 
I  again  had  occasion  to  consider  the  question,  and  stated  my  reasona 
at  length  for  considering  that  the  same  Court  had  jurisdiotion  to 
entertain  a  suit  for  the  recovery  of  damages  by  the  pers  >nal  repre- 
sentative of  a  person  killed  in  a  collision  between  two  vesaeb. 

In  1869,  in  the  case  of  "  The  Beta  "  (3),  I  agian  held  that  this 
Court  had  jurisdiotion  in  a  cause  of  damage  instituted  against  a  ship 
tor  personal  damage.  From  this  judgment  an  appeal  was  prosecuted 
to  the  Judicial  Conmiittee  of  the  Privy  Council  in  1869,  and  that 
Court  consisting  of  Lord  RomUly^  Sir  W.  Erle^  Sur  Jamee  ColnUU 
and  Sir  Joseph  Napier,  said :  "  The  words  of  the  7th  section  of  the 
<<  Admiralty  Court  Jurisdiction  Act,  1861,  which  had  been  referred  to^ 
''  clearly  include  every  possible  kind  of  damage.  Personal  injuries  are 
^  undoubtedly  within  the  words  ^  damage  done  by  any  ship/'  The 
«  case  pf  **The  Sylph"  which  has  been  referred  to,  and  in  which  it  was 
«  so  held,  has  not  been  appealed  from.*'  In  1870,  in  the  case  of  ''Hie 
Explorer  "  (4)  I  entertained  a  suit  brought  again  *t  a  f  .reign  ship  by 
the  personal  representative  of  persons  killed  in  a  collision.  There 
was,  1  beLeve,  an  appeal  to  the  Privy  Council,  but  it  was  never  pro- 
secuted ;  and  if  Ihe  cases  on  this  subject  ended  he  1*0,  I  should  have 
no  difficulty  in  reaffirming  the  principle  laid  down  by  Dr.  Lushingtonf 
myself  and  tne  Judicial  Committee  of  the  Privy  Council.  But  in  the 
case  of  *'  The  Black  Swaitf"  in  1871,  where  injury  and  death  had  been 

(1)  2  Pro.  Div.  163.  (3).  KR.  2  P.  C.  447. 

<2).  L.  R,  2  Ad.  <l^  S.  2i,  (4).  L.R.  8  Ad.  &  9. 289, 
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OAiued  by  a  ooUitioxi  at  sea  and  the  suit  had  been  entertained  by       1882 
this  Court,  an  application  was  made  to  the  Court  of  Queen's  Bench  ^  ^^"^ 
for  a  prohibition,  which  was  g  anted :  Smith  9.  Brown  (1).    I  need         9. 
not  say  that  to  such  a  Court,  it  is  my  inclination,  as  well  as  my  duty,      Hoair. 
to  pay  the  highest  possible  respect  j  but  the  unfortunate  conflict  pQ„Tr^-  j 
between  the  judgment  pronounced  when  the  prohibition  was  granted       .^„.^^ 
and  the  judgment  of  the  Judicial  Committee  of  the  Privy  Council  in 
the  case  of  '  The  Beta,^  compels  me  to  consider  the  circumstances 
attending  the  proceedings  before  the  learned  judges  of  the  Court  of 
Qaeen*8  Bench  and  the  grounds  upon  which    their  decision  was 
founded.    Ihe  case  was  heard  before  Lord  Chief  Justice  Coekhum^ 
lir.  Justice  Ilannen  and  Mr.  Justice  Blaekhum,    The  latter  learned 
judge  said :  ''  I  have  entertained  doubts  in  this  case,  not  altogether 
«  removed,  but  which  are  not  strong  enough  to  make  me  dissent  from 
"  this  judgment,  or  even  to  make  me  require  further  time  for  oonsi- 
''  deration.''    The  Lord  Chief  Justice  and  Mr.  Justice  ffannen  consi- 
dered the  question  <<  one  of  considerable  difficulty,"  but  decided  in 
favour  of  the  prohibition. 

It  appears  to  me  that  the  main  ground,  I  will  not  say  the  ratio 
decidendi  of  the  Lord  Chief  Justice's  judgment,  was  that  the  word 
*'  damage  "  was  used  as  applicable  to  mischief  done  to  nroperty,  and 
not  to  injuries  done  to  the  person ;  and  his  Lordship  said :  **  And 
*'  that  this  distinction  is  not  a  matter  of  mere  verbal  criticism,  but  is 
'^  of  a  substantial  character  and  necessary  to  be  attended  to  is  appa- 
"rent  from  the  fact  that  the  legislature  in  two  recent  acts  in  pari 
"  matend  both  having  reference  to  the  liability  of  ship-owners  in 
'^  respect  of  injury  or  damage,  namely,  the  Merchant  Shipping  Act, 
"  1854  (2)  and  tbe  Merchant  Shipping  Act  Amendment  Act,  1862  (3), 
"  has,  in  a  series  of  sections,  carefully  observed  this  distinctive  pbra- 
"  seology,  speaking  in  distinct  terms,  in  the  same  section,  of  loss  of 
''  liie  and  personal  injury  on  the  one  hand,  and  loss  and  damage  done 
"  to  ship's  goods  or  other  property  on  the  other.  In  those  acts  the 
'H  rm  ''  damage  "  is  nowhere  used  as  applicable  to  injuries  done  to 
'Uhe  person;  it  is  applied  only  to  property  and  inanimate  things. 
**  We  see  no  reason  to  suppose  that  the  Legislature,  in  using  the  term 
''  in  the  enactment  we  are  considering,  had  lost  sight  of  the  distino- 
'^  tlon  uniformly  observed  in  the  preceding  statutes." 

Tel  est  actuellement  Tfetat  de  la  jurisprudence  en 
Angkierre  sur  cette  importante  question.  Comme  on 
le  yoit  par  la  citation  ci-dessus.  Lord  Chief  Justice 

(1).  L  R.  ft  Q.  B.  729.  (2).  17  &  18  Vict.  c.  104, part  a, 

(3),  25  d;  26  yiot.,  c.  63,  §  54. 
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1682      Cockbum  86  range  h  ropinion  contraire  en  donnant 
MdRAOHAN  pour  raison  que  le  mot  damage  ne  s'appliqne  qn'aux 

Horn     dommages  fails  k  la  propri6t6  et  non  a  ceux  faits  a  la 

— 7-     personne.    Toutefois,  cette  signification  limit6e  n'a  pas 

_. '  *6t6  admise  par  le  Conseil  priv§. 

La  position  prise  sur  cette  question  par  la  Haute  Cour 
d'Amiraut6,  confirm6e  par  la  decision  e^ale  de  la  Oour 
d'Appel,  a  6te  approuy6e  pax  le  jugement  unaninxe  du 
coinit6  judiciaire  du  Conseil  priv6,  dans  la  cause  da 
Beta  (1).  La  Gout  dn  Banc  de  la  Beine,  comme  on  I'a 
Yu  dans  la  citation  donn6e  plus  haut,  avait  d6cid6  le 
contraire.  Le  principal  motif  de  sa  decision  fut  que  la 
juridiction  de  la  Cour  d'Amirauti  ne  B'6tend  pas  aux 
dommages  faits  k  la  personne  '*  doei  not  extend  to  per^ 
zonal  injuries  " — que  le  terme  "  dommage  "  employ6  dans 
la  section  7  n'a  rapport  qu'au  dommage  caus6  k  la  pro- 
pri6t6.  Cette  interpr6tation  ne  fut  pas  admise  par  I'lio- 
norable  Conseil  Friy6.  L*appel  6tait  d'un  jugement  de 
la  Haute  Cour  d'Amiraut6  declarant  qu'elle  avait  juri- 
diction dans  une  poursuite  intent6e  contre  un  bfttiment 
pour  dommages  causes  k  la  personne.  Lord  Romillp  en 
pronon9ant  le  jugement  au  nom  de  la  Cour  s'ezprima 
ainsi  (2) : 

Their  Lordships  are  of  opinion  that  the  order  appealed  from  ou^t 
to  be  aflirmed.  The  words  of  the  7th  section  of  the  Admiral^ 
Court  Jurisdieiion  Aetj  which  had  been  referred  to,  clearly  include 
every  possible  kind  of  "  damage  done  by  any  ekip."  The  case  of  ^^The 
Sylph,"  which  has  been  referred  to,  and  in  which  it  was  so  held,  has 
not  been  appealed  from.  There  was  every  reason  for  the  legislature 
enacting  that  which  the  judment  of  the  CSourt  below  holds  to  have 
been  enacted.  Their  Lordships  will  humbly  recommend  Her  Ma- 
jesty to  affirm  the  judgment  of  the  Court  below  with  oodts. 

Puisqu'il  7  a  conflit  d'opinion  dans  les  plus  hautes 
cours  en  Angleterre  sur  cette  question,  le  jugement  de 
llionorable  Conseil  Priv6,  qui  est  la  cour  de  dernier 
ressort  pour  notre  pays,  doit  dans  ce  cas  faire  la  loi 

(1).  I^B.  2  P.C.  447,  (2).  L,R.  2  P.O.  447, 
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ponr  nous.    C'est  par  ce  haut  tribunal  que  notre  d6ci-      1882 
sion  dans  cette  cause  serait  susceptible  d'etre  reform^e,  Monaohak 
si  les  parties  en  appelaient,  et  non  k  aucune  autre  cour     ^J;^^ 

d'Angleterre,  quelque  digne  de  respect  que  soit  d'ail-      

leurs  ses  decisions.  ._ ' 

L'honorable  juge  qui  a  decid6  en  premiere  instance 
a  rejet6  toute  pretention  admise  par  le  Conseil  priy6. 
n  a  cru  voir  entre  les  deux  teztes  donnant  juridiction 
sur  cette  matiere  a  la  Haute-Cour  et  a  la  cour  de  Yice- 
Amiraute  une  diffl§rence  suffisante  pour  faire  admettre 
cette  juridiction  dans  la  premiere  et  la  rejeter  dans  la 
seconde.  II  attache  une  grande  importance  au  mot  any^ 
{anp  claim),  qui  precede  le  mot  claim  dans  I'acte  de  1861 
et  qui  ne  se  rencontre  pas  dans  celui  de  1863,  concer- 
nant  la  cour  de  Yice-Amiraut6.  Ge  dernier  acte  dit  au 
lieu  de  *'  anp  claim  "  ^'  claims  for  damage  done  by  any 
ship.^^  L'omission  du  mot  any  dans  cette  phrase  est 
absolument  sans  importance.  Les  deux  phrases  signi- 
fient  exactement  la  m^me  chose, --toutes  deux  disent 
d'une  maniere  g6n6rale,  et  sans  restriction  aucune,  que 
les  reclamations  pour  dommages  seront  de  la  juridiction 
des'deux  cours  d*amiraut6.     Dans  toute  la  discussion 

am 

qui  a  eu  lieu  sur  la  question  qui  nous  occupe,  on  ne  yoit 
nulle  part  qu'il  ait  6t6  attache  la  moindre  importance  k 
la  difference  de  redaction  des  deux  actes.  Ce  qui  a 
divise  les  trib  inaux,  c'est  I'etendue  de  la  signification 
k  donner  au  mot  '^dommage."  Lord  Chief  Justice 
Cockburn,  ayec  la  majorite  de  la  Cour  du  Banc  de  la 
Seine,  a  ete  d'avis  qu'il  ne  devait  s'appliquer  qu'aux 
dommages  causes  k  la  propriete  et  non  k  la  personne. 
La  cour  d'Amiraute  et  la  Cour  d'Api>el  divisee  egale- 
ment  et  Thon.  Conseil  Priye  ont  au  contraire  maintenu 
qtie  le  mot  '*  dommage ''  etait  assez  general  pour  com- 
prendre  aussi  bien  les  dommages  k  la  propriete  que 
ceuz  faits  k  la  personne.  Dans  la  cause  du  "  Beta,^'  il 
est  yrai  que  Taoo^dent  n'ayait  pas  cause  la  viorti 
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1882     je  crois  que  8*il  se  fut  agi  de  dommages  rSsnltaiit  de 

MoiTAOHAx  la  mort,  I'honorable  Gonseil  Pl^iv^  aurait  encore  fait. 

Hour     ^^^^  P^^^  ^^  raison,  le  mdme  argament  an  anjet  de 

— ^      rinterprttation  dn  mot  dommage.    N'admettant  auctine 

^^^ '  'difference  dans  les  denx  textes  dont  il  e'agit,  je  pense 

qne  Ton  doit  en  conclnre  qne  ce  qni  a  6t6  decidS,  an 

stget  de  la  competence  de  la  Haute-Conr  d'Amiraati, 

Taorait  6t6  6galement  par  rapport  k  la  Conr  de  Yice- 

Amirante,  car  dans  Tnn  et  Tautre  cas  il  ne  se  aerait  agi 

que  de  la  signification  a  donner  an  mot  *'  dommage." 

La  Conr  Maritime  d'On/arto  ayant  la  m6me  jnridiction 

qne  la  Conr  de  Yice-Amirante  d! Anglelerre^  j*en  conclns 

qn'elle  a,  comme  cette  demiere,  jnridiction  ponr  decider 

snr  la  reclamation  dont  il  s'agit. 

Une  antre  objection  faite  a  la  prfesente  den^ande, 
c^est  qne  I'appelante  anrait  du  ponrsniyre  en  yertn  de 
Tacte  de  Lord  Campbell  (9  et  10  Vict.,  ch.  9S,  1846) 
comme  administratrice  de  la  snccession  de  son  fils  et 
non  comme  sa  mere,  senle  qnalite  qn'elle  a  prise  dans 
la  procednre.  L'honorable  jnge  qni  a  d6cide  en  pre* 
midre  instance  n'a  pas  exprime  d'opinion  snr  ce  point. 
Etant  d'avis  qne  la  conr  n'avait  pas  jnridiction  ponr 
jnger  la  question  principale,  il  etait  tont-^-fait  inutile 
ponr  Ini  de  se  prononcer  snr  cette  question.  Mais  etant 
d'une  opinion  contraire  &  la  sienne  sur  la  jnridiction  de 
la  Conr  Maritime,  et  pensant  que  les  conclusions  de  la 
demande  devraient^  etre  accordees,  si  elles  sont  plus  tard 
justifiees  par  la  preuve,  il  devient  important  de  sayoir 
si  I'appelante  a  qualite  pour  porter  sa  presente  de- 
mande. 

Je  dois  d'abord  dire  en  reponse  k  cette  objection  que 
Ton  ne  pent  tirer  centre  I'appelante  aucun  argument 
de  Tacte  de  Lord  Campbell,  La  procedure  n'est  pas 
fondee  sur  cet  acte,  mais  bien  seulement  snr  Tacte 
donnant,  comme  il  a  ete  demontre  ci-dessus,  jnridiction 
ilaOour  de  Yice-Amiraute  en  pareille  matiere.     lok 
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juridiction  qu'elle  a  sur  ce  snjet  ne  Ini  vient  pas  de      1882 
I'acte  de  Lord  Campbell.    Oeci  est  Evident  par  les  dispo-  MovIoHAir 
sitions  de  cet  acte,  qui  donne  an  jury  le  pouvoir  de        •• 

r6partir  le  montant  des  dommages  entre  les  diverses      

parties  intfiressfies  dans  la  ponrsnite  en  dommage  dans^^'^'''^- 

le  cas  de  mort  cans6e  par  faute  on  negligence.     La  Conr 

de  Yice-Amirant6  n'anrait  pn  faire  cette  repartition, 

parce  qn'alors  elle  n*ayait  pas  le  pouvoir,  qui  lui  a  6t6 

confere  depuis,  de  r6f6rer  k  un  jury  certaines  questions 

de  faii    Gons6quemment  une  action  en  yertu  de  Facte 

de  Lord  Campbell  n'y  pouvait  pas  6tre  port6e.     O'est, 

sans  doute,  pour  rem6dier  a  cette  omission,  que  plus  tard 

la  juridiction  lui  a  6t6  conf§r6e  d'une  maniere  g§n§rale 

comme  on  Ta  vu  plus  haut.    Comme  il  n'6tait  pas 

n^cessaire  de   poursuivre  en  vertu  de  Tacte  de  Lord 

Campbell,  il  n'^tait  done  pas  n§cessaire  de  le  faire  dans 

la  forme  indiqu6e  par  cet  acte,  c'est-a-dire  an  nom  de 

Tadministrateur  de  la  succession  du  d6funt.  Mais  faut- 

il  an  moins  que  Tappelante  ait  une  quality  legale  pour 

Tepr§senter  la  succession  de  son  fils.    Celle  de  mere  du 

d6funt  qu'elle  a  prise  est-elle  suffisante  en  loi  ?    Je  me 

dispenserai  de  discuter  cette  question  si  importante 

qu'elle  soit,  car  je  trouve  sur  ce  sujet  une  dissertation  • 

dans  le  12me    vol.   du   '*  Central  Law  Journal "  (1), 

qu'il  suffit  de  citer.     L'article  dont  le  litre  est  aiosi: 

"  Was  death  by  wrongful  act,  default  or  negligence 

"  actionable  at  common  law  ?  If  so,  by  whom  could  the 

"  action  be  brought,"  discute  deux  questions :  celle  de 

savoir  si  Taction  existait  d'apres  la  loi  commune,-- ei  qui 

avait  quality  pour  la  porter.    O'est  k  la  partie  traitant 

cette  demiere  question  que  je  r6fere  particuliftrement. 

La  question  y  est  discut6e  d'une  maniere  tres  sayante, 

et  la  conclusion  k  laquelle  en  arrive  I'auteur  est  fond6e 

BUT  les  plus  hautes  autoritSs  16gales.    Je  n'en  citerai 

que  la  conclusion : — 

(1)  ?•  464, 
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•      1882  Death  by  wrongful  act,  or  negligencei  w&b  actionable  at  conunon 

^  ^"^^^^  law,  aa  the  law  stood  in  the  year  1 758,  when  Blaeksione  deliyered  hiB 

^^  leotortf^  and  the  right  of  action  was  in  favor  of  the  wife  and  heir  at 

Homir.  law,  or  any  others  haying  an  interest  in  the  life  of  the  person  killed. 

Foamier,  J.  Je  dois  ajouter  que  je  donne  mon  entiere  approbation 
aux  Tues  exprim^es  par  mon  honorable  coUegae,  le  juge 
Tasehereau^  dans  la  savante  dissertation  qn'il  a  faite  sor 
cette  mdme  question.  Je  crois  aussi  qu'il  a  6tabli  de  la 
maniere  la  plus  certaine  Texistence  du  droit  d'action  du 
midtre  ix>ur  r6clamer  des  dommages  contre  celui  qui, 
par  sa  fieiute  ou  negligence,  a  caus6  la  mort  de  son  servi- 
teur.  La  reclamation  en  cette  cause,  il  est  yrai,  n'est 
pas  &ite  par  la  Demanderesse  en  quality  de  maitresse 
pour  recouvrer  la  valeur  des  servicres  de  son  enfant 
comme  serviteur ;  mais  comme  en  pareil  cas  les  ac- 
tions sont  ordinairement  port6es  dans  cette  forme,  la 
declaration  en  cette  cause  pourrait  etre  amend^e  de 
manidre  a  soulever  la  question  de  responsabilite  dans 
cette  forme. 

Four  ces  raisons,  je  suis  d'avis  que  la  Cour 
Maritime  d' Ontario  a  juridiction  pour  entretenir 
la  pr6sente  reclamation  et  que  I'Appelante  a  qua- 
lite  legale  pour  porter  la  dite  demande. 

Henbt,  J. : 

To  some  extent  I  am  reluctantly  compelled  to  arrive 
at  the  conclusion  that  the  appellant  here  is  not  entitled 
to  the  process  of  the  Admiralty  Court  in  the  mode 
adopted.  I  have  satisfied  myself  that  the  court  has  not 
jurisdiction  in  the  matter,  and  that  the  plaintiff  was 
precluded  from  bringing  an  action  for  personal  damages. 
The  i)owers  conferred  on  the  Vice- Admiralty  Court 
are  by  the  statute  conferred  upon  the  Maritime  Court 
of  Ontario.  I  think  the  appellant  would  have  been 
entitled  to  our  judgment  had  the  suit  been  brought  so 
as  to  have  brought  the  plaintiff  within  the  position 
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pointed  to  in  the  Ontario  Statues  (1),  which  is  a  copy      ^^^ 


Henry,  J. 


of  Lord  CampbelVs  act,  giving  the  representatives  of  MoKAOH^ir 
the  deceased  party  the  right  to  bring  an  action  for  Hour, 
damages.  I  think  the  court  has  jurisdiction  over  the 
subject-matter,  but  I  fail  to  see,  nor  have  I  been  able 
to  find,  any  authority  for  sustaining  the  action  in  the 
Yice-Admiralty  Court  on  the  part  of  a  mere  friend  or 
relation  of  the  party  who  was  killed.  Under  these 
circumstances,  I  am  of  opinion,  that  the  appeal  should 
be  dismissed. 

Taschsbeau,  J. : 

I  can  see  no  difference  between  the  Admiralty  Act  of 
1861  and  the  Yice*Admiralty  Act  of  1863,  and,  in  my 
opinion,  if  the  High  Court  of  Admiralty  has  jurisdic- 
tion over  all  claims  in  respect  of  damage  done  by  any 
ship,  whether  to  person  or  to  property,  the  Vice- Admi- 
ralty Courts,  and  consequently  the  Maritime  Court  of 
Ontario^  have  the  same  jurisdiction.  I  concur  fully  in 
what  my  brother  Owynne  says  on  this  part  of  the  case. 

Now,  has  the  Admiralty  Court  such  jurisdiction? 
Upon  this  point  I  consider  myself  bound  by  the  deci- 
sion of  the  Privy  Council  in  the  "  Beta  "  case  (2).  Inde- 
pendently of  that  decision,  were  I  called  to  interpret 
for  the  first  time  the  Admiralty  Act  of  1861,  or  the  Vice 
Admiralty  Act  of  1863, 1  would  read  them  both  as  giving 
jurisdiction  over  "  claims  for "  any  "  damage  done  by 
any  ship,"  whatever  may  be  the  nature  of  the  damage, 
and  whether  to  person  or  to  property. 

One  of  the  reasons  given  by  Lord  Chief  Justice  Cock* 
burn  in  Smith  v.  Brown  (8),  why  no  action  at  all  for 
personal  injuries  should  be  entertained  by  the  Admi- 
ralty Courts,  is,  that  as  in  the  Merchant  Shipping  Act 
of  1854  and  the  Merchant  Shipping  Act  amendment 

(1)  B.  S.  0.  0. 128.  (2)  L.  R.  2  P,  C.  447, 

(1)  L.  R.  6  a  B.  729, 

w 
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1882      act  of  1862,  the  term  "damage"  is  nowhere  used  as 

MoNAQBAK  applicable  to  injuries  done  to  the  person,  it  mast  be 

Host     presumed  that,  in  the  Admiralty  Court  Act,  the  same 

•^-      term  ''  damage  "  is  used  in  the  same  sense,  and  likewise 

j^      '  applies  only  to  mischief  done  to  property,  and  not  to 

injuries  done  to  the  person. 

Sir  Robert  Phillimore  in  the  "  Franconia  "  case  (1)  has 
fully  answered  that  objection.  I  will  merely  observe 
that  the  Admiralty  Court  Act  in  question  was  passed 
in  1861,  so  that  the  Merchant  Shipping  Act  amend- 
ment act  of  1862  did  not  precede  it.  Then  as  to  the 
Merchant  Shipping  Act  of  1854  (2),  it  plainly,  as  I 
read  it,  provides  for  the  case  where  the  owner  of  a  ship 
may  be  answerable  in  damage  for  loss  of  life  or  per- 
sonal  injury.  It  enacts  that  no  owner  of  any  sea- 
going ship  shall  be  answerable  in  damages  to  an 
extent  beyond  the  value  of  his  ship,  in  case  where  any 
loss  of  life  or  personal  injury  is,  by  reason  of  the  improper 
navigation  of  such  ship,  caused  to  any  person  carried 
in  any  other  ship,  without  the  actual  fault  and  privity 
of  such  owner.  Does  not  this  enactment  recognize  that 
damages  for  loss  of  life  and  personal  injuries  may,  in 
certain  cases,  be  recoverable  from  the  owner  ?  So  that, 
in  this  enactment,  the  word  "  damages  "  clearly  apply- 
ing to  loss  of  life  and  personal  injury,  the  same  word 
must  receive  the  same  application  in  the  interpretation 
of  the  Admiralty  Court  Act  of  1861,  and  consequently 
of  the  Vice- Admiralty  Court  Aet  of  1863,  if  comparision 
between  these  acts  is  to  be  considered  as  a  criterion  on 
the  interpretation  of  the  said  word  *'  damage.'' 

On  this  question,  whether  the  admiralty  courts  have 
jurisdiction  over  actions  for  personal  injuries,  I  observe 
that  one  of  Mr.  Justice  BramweWs  grounds  of  reasoning 
in  *'  Hie  Franconia  "  case,  against  the  jurisdiction  of  the 
said  ooort,  in  actions  under  Lord  Campbell's  Act,  is  that 

(1)  2  P.  P.  16?.  d)  17  ft  18  Vie,  0. 104, 8. 504  Imp. 
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as  under  Lord  Campbell's  Act  the  damages  are  to  be      ^^^ 
necessarily  assessed  by  a  jury,  and  as  a  jury  cannot  be  Monaqban 
had  in  the  admiralty  court,  it  is  evident  that  the  ad-     -q^'^ 
miralty  court  cannot  entertain  such  cases.    A  word  will      — -' 
suffice  to  show  that  this  argument  cannot  any  how  be        j.      ' 

inyoked  in  Ontario^  and  it  is  this  :  Ch.  128  of  the  Ee-      

yised  Statutes  {Onlario)  distinctly  enacts  that,  in  such 
actions,  the  damages  are  to  be  assessed  by  the  jury  or  by 
the  judge.  It  is  clear,  then,  that  whatever  force  that 
argument  may  have  had  in  "  The  Franconia  "  case,  it 
could  not  avail  in  Ontario,  Then,  another  reason  why 
it  cannot  apply  to  the  present  case,  is  that  the  present 
action  is  not  brought  under  our  re-enactment  of  Lord 
Campbell's  Act.  I  have  a  further  observation  to  make  as 
to  this  "  Franconia  "  case.  The  Admiralty  Court  there 
held,  in  first  instance,  that  it  had  jurisdiction  in  an 
action  for  personal  injuries  under  Lord  Campbell's  Act. 
In  the  Appeal  Court  the  judges  being  equally  divided, 
the  decision  of  the  Admiralty  Court  was  affirmed.  In 
re  The  Attorney  General  v.  Dean  of  Windsor  (1),  it  was 
held  by  Lord  Campbe  7,  that  when  there  is  an  equal  divi- 
sion of  opinion  amor  g  the  Lords,  and  in  consequence 
the  judgment  of  the  court  below  stands,  the  result  is 
the  same,  as  to  the  authority,  as  if  the  Lords  had  been 
unanimous  in  their  j  idgment.  On  this  principle,  the 
holding  of  the  Admiralty  Court  in  "  The  Franconia " 
case,  that  it  has  jurisdiction  in  an  action  in  rem  for  per- 
sonal injuries,  shoulc ,  be  considered  as  to  authority,  as 
unanimously  affirmed  by  the  Court  of  Appeal.  This 
principle  may,  howe^'er,  not  be  applicable  to  the  Court 
of  Appeal,  but  I  do  not  deem  it  necessary  for  me  to  con- 
consider  this  point  here,  or  to  dwell  any  longer  on  this 
part  of  the  case,  as  I  think  myself  bound,  as  I  have 
already  stated,  by  the  decision  of  the  Privy  Council  on 
this  question  in  the  "  Beta  "  case. 

(1)  8  H.  L.  Cases  307, 
281  .  ,  . 
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1?82         I  Y^iU  merely  add  that,  to  shut  the  door  of  the  Ad- 

MoNAOHAx  miralty  Court  to  those  who  are  personally  injared  by 

HoRV.     *^y  ship,  is  obviously  to  deny  them  the  right  of  pro- 

ceeding  in  rem  against  such  ship.     Now,  it  must  be 

j/^  evident  that  this,  in  a  great  many  cases,  is  virtually  to 
deprive  the  sufferers  of  all  remedy  or  redress  whatso- 
ever. It  seems  to  me  that  this  consideration  gathers 
special  weight  for  us  from  the  circumstances  of  the 
geographical  position  of  our  country.  Divided  terri- 
torially as  we  are,  for  hundreds  of  miles,  from  the 
United  Siates^  by  a  no  w  imaginary  line  across  the  water, 
it  is  evident  that,  as  by  moving  a  very  short  distance 
only,  ships  on  our  inland  waters  can  go  from  this 
country  to  the  United  Slates,  and  from  the  United  States 
to  this  country,  the  owners,  if  their  ships  are  not  sub- 
ject  to  proceedings  in  rem  are  in  a  position,  in  the 
event  of  their  causing  loss  of  life  or  personal  injury,  to 
easily  rid  themselves,  in  a  great  many  cases,  of  the  con- 
sequences of  their  wrong  doings. 

The  other  and  most  important  question  in  this  case, 
and  one  which,  I  need  not  say,  causes  me  the  greatest 
embarrassment,  and  which  I  approach  with  great 
diffidence,  is  whether,  according  to  the  common  law  of 
England — for  the  present  suit  is  not  under  any  statute 
similar  to  Lord  CampbelFs  Act — an  action  lies,  at  the  suit 
of  the  mother  of  a  child  killed  by  negligence,  to  recover 
damages  against  the  party  whose  negligence  caused  the 
death,  in  the  character  of  mistress  for  the  loss  of  her 
servant ;  this  being,  it  is  admitted,  the  form  of  action 
allowed  and  usually  resorted  to  by  a  parent,  to  recover 
damages  in  such  cases  (1),  and  the  plaintiff's  declaration 
to  be  amended,  if  necessary,  to  fully  cover  this  ground. 
It  is  a  matter  of  special  regret  for  me,  I  need  hardly 
remark,  that,  as  this  case  comes  before  us,  not  only  are 
we  deprived  of  the  advantage  of  having,  on  a  question 

(1)  Szoithy  IfMter  and  eenranty  p.  96. 
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of  this  importanoe,  and  to  me,  bo  difficult  of  solution,     ^^^ 
the  most  valnable  aid  of  the  always  so  well-considered  ICostigh^ 
jndgments  of  the  learned  judges  of  the  superior  courts     j^^^ 
of  Ontario^  but  that  even  the  Maritime  Court  itself,      — • 
from  which  this  appeal  is  brought  directly  to  this  court,  **^  j.***"* 
has  not  examined  and  determined  the  question  it  is 
now  my  duty  to  consider,  having  disponed  of  the  case 
on  other  grounds.    The  assistance  that  is  afforded  by 
the  discussion  of  the  same  point  in  Osborne  v.  Gillett  (1) 
by  learned  and  eminent  judges  in  England,  is,  under 
these  circumstances,  of  an  obviously  increased  value  to 
me.    The  majority  of  the  court  in  that  case  held,  Barou 
Bramwell  dissenting,  that  a  master  cannot  maintain  an 
action  for  the  immediate  death  of  his  servant.    If  this 
decision  was  binding  upon  this  court,  I  would,  of 
course,  have  to  follow  it,  and  the  discussion  would  be 
at  an  end     But  as  it  is  clearly  not  so,  and  the  matter 
is  for  us  rei  integra,  1  must  say  that,  in  my  opinion, 
the  weight  of  reasoning  and  logic  is  entirely  with 
Baron  Bramwell^  the  dissenting  judge  in  that  case. 

I  will  not  venture  to  try  and  add  anything  to  what 
that  learned  judge  has  said  as  to  Baker  v.  Bolion  (2j, 
and  the  other  cases  relied  upon  by  the  majority  of  the 
court  in  that  case  of  Osborne  v.  Gillett.  It  would  be 
presumptuous  on  my  part  to  do  so.  Neither  do  I  think 
it  necessary  to  notice  the  cases  cited,  inter  alia,  by  the 
defendant,  of  "  The  Halley  "  (3),  and  the  "  M.  Moxham  " 
(1),  wherein  questions  as  to  the  application  of  foreign 
law,  in  certain  cases,  have  been  raised  and  determined, 
more  than  to  say,  that  they  have  here  no  applica- 
tion, as  no  such  questions  of  foreign  law  have  to  be 
considered  in  the  present  case,  the  only  point  m  contro- 
versy and  argued  before  us  being  whether  or  not,  under 
our  own  law,  the  plaintifTs  action  lies. 

(1)  L.  R.  8  Exch.  83.  (3)  L.  H.  2  P.  0.  193. 

(2)  1  Camp.  493.  (4)  1  Prob,  J>iv.  107. 
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18^S         As  to  Olaholm  y.  Barker  (1)  and  some  cases  from  the 
MovAOHAv  Admiralty  Court,  cited  by  the  defendant,  and,  I  believe, 

Hoi?r     ^^^i^  upon  by  my  brother  Owynm^  they  certainly  con- 

tain  various  obiter  dicta  to  the  effect  that  no  action 

J.      '  lies  at  common  law  for  damages  ansmg  from  the  wrongs 

•"^  ful  killing  of  any  one,  but  it  is  evident  that  these  cases 
are  not  directly  in  point.  In  every  one  of  them,  that 
no  such  action  lies  is  taken  for  granted,  but  not  decided. 
The  same  may  be  said  of  the  judgments  in  "  The 
Franconia ''  case,  I  have  already  ref  arred  to.  In  none  of 
these  cases  was  the  point,  as  beti^een  master  and  ser- 
vant, directly  in  issue,  or  necessari!  y  determined  for  the 
solution  of  the  litigation  between  the  parties. 

I  may  also  remark  that  Mr.  Justice  Bramwell^  in  the 
"  Franconia  "  case,  did  not,  in  any  way,  as  contended 
before  us,  show  any  tendency  to  recede  from  the  i>osi- 
tion  he  had  taken  upon  this  question,  in  Osborn  v. 
Oillett.  In  the  "  Franconia  "  case,  he  was  of  opinion 
that  the  Admiralty  Court  has  no  jurisdiction  in  rem  in 
a  cause  for  damages  under  Lord  CampbelVs  Act ;  in 
Osborne  v.  Oillett  he  held  that  a  master  can  maintain  an 
action  against  the  wrong-doer  before  the  ordinary  civil 
courts  for  damages  resulting  from  wrongful  killing  of 
his  servant,  even  when  the  death  of  the  servant  is  im- 
mediate. There  is  no  conflict  in  these  two  opinions  of 
the  learned  judge.  Baggally  and  James,  L.  J  J.,  in  this 
"  Franconia  "  case,  answer  fully  the  objection  taken  in 
Smith  V.  Brown  (2)  against  the  right  of  action  in  the 
Admiralty  Court,  on  the  difference  between  the  common 
law  rule  and  the  admiralty  rule  on  contributory  neglig- 
ence. I  may  add  that  in  the  "  George  "  and  "  Richard'^  (3) 
it  was  admitted  by  counsel  on  both  sides,  and  accepted 
as  law  by  the  court,  that  the  rule  of  the  common  law 
must  supersede  the  admiralty  rule,  even  in  the  admiralty 

(1)  L.  R.  I  Ch.  App.223.  (2)  L.  R.  6  Q.  B.729. 

(3)  L.  B,  3  Ad.  &  Eo.  466. 
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courts,  in  actions  for  loss  of  life  under  Lord  Camphelh     18^^ 
Act.    In  cases  of  collision  the  admiralty  rule,  since  the  MoxAonAsr 
Judicature  Act  of  1873  is,  it  is  true,  in  England,  followed     jj**^^^ 
in   the   common   law  as    well  as   in  t'ae   admiralty      

.     1  .     .  t  .  pTascliereaUf 

•courts  (1),  and  this  is  now  so,    lor  us,   m  virtue  of       j. 
48  Fic,  ch.  29,  sec.  8  (D),  but  this  probably  would  not      "^^ 
apply  to  actions  under  Lord  Campbell's  or  similar  acts, 
or  to  any  actions  whatsoever  for  loss  of  life  or  for 
personal  injury, 

It  is  argued  that  Lord  CampbelVs  Act  and  our  cor* 
responding  statutes  contain  a  legislative  declaration 
that,  according  to  the  common  law  of  England  or  of 
this  country,  no  action  is  maintainable  against  a 
person,  who,  by  his  wrongful  acts,  may  have  caused 
the  death  of  another  person.  Mr.  Justice  Bramwell 
answers  that  argument  in  Osborne  v.  OHletL  It  seems 
clear  by  the  titles,  recitals  aiid  the  context  of  Lord 
CampbeWs  Act,  and  our  Canadian  re-enactment  of 
it,  10  &  11  Fic,  ch.  6,  consolidated  by  ch.  TS, 
0.  S.  0.,  and  for  Ontario  now  contained  in  ch.  128 
Eev.  Stat.,  that  the  legislature,  by  these  statutes,  in* 
tended  nothing  else  than  to  provide  for  the  families  of 
persons  killed  by  negligence,  and  to  legislate  only  as 
to  the  damages  suffered  by  their  families  The  relation 
of  master  and  servant  cannot,  it  seems  to  me,  be  affected 
by  these  acts,  or  the  declaration  they  contain  [as  to 
the  previous  state  of  the  law,  even  if  those  of  father 
and  child,  &c.,  were  so  affected  by  this  declaration. 
Moreover,  if  our  Act  10  &  11  Vic ,  ch.  6,  was  held  to 
declare  that  previous  to  its  enactment  no  action  was 
given  in  any  case  for  the  death  of  any  one,  it  would  be 
holding  it  to  declare  what  would  have  been,  and  would 
be,%a  most  flagrant  untruth,  as  to  Lower  Canada  at  least, 
to  which  this  statute  applied  as  well  as  to  Upper  Canada ; 
for  under  the  French  civil  law  an  action  unquestionably 

(1)  Marsden  on  Collisions  p.  61.  A* 
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1882     UeiSi  and  always  did  lie,  by  a  i>arent  for  the  wrongfol 
H0VAOHA3I  killing  of  his  child)  or  by  the  child  for  the  wrongfal 

HoBv.  killing  of  his  parent. 
_  -r—  Then,  if  this  declaration  in  Lord  CampbelTi  act  and 
J.  'our  re-enactment  of  it,  could  at  all  be  lelied  upon  in 
support  of  the  defendant's  contention,  an  argument  of 
the  same  nature,  against  it,  can  be  based  on  a  declara* 
tion  contained  in  another  of  our  statutes.  By  the 
48  Vtc.  ch.  29  (D)  sec.  18  (a  re-enactment  of  81  Vic.  ch. 
68,  sec.  12  (D),  in  force  at  the  time  of  the  collision  in 
question,  it  is  enacted  that  the  owners  of  any  ship  shall 
not,  where  any  loss  of  life  occurs  through  the  negligence 
of  those  in  charge  of  such  ship,  or  by  reason  of  the 
improper  navigation  of  such  ship,  without  the  actual 
fault  or  privity  of  the  said  owners,  be  answerable  in 
damages  for  such  loss  of  life  to  an  amount  exceeding 
$88.92  for  each  ton  of  the  ship's  tonnage.  This  act 
applies  whether  the  collision  occurs  in  British  or  foreign 
waters,  or  on  the  high  seas  (1).  The  liability  in  dam- 
ages, for  loss  of  life,  of  the  owner  of  a  ship  is  thus,  in 
this  enactment,  clearly  recognized.  Now,  this  said 
enactment  extends  to  all  the  Dominion,  and  to  every 
province  thereof.  In  those  of  the  provinces,  like  Ontario 
and  Quebec^  where  statutes  similar  to  Lord  Campbell's 
act  are  Jn  force,  this  recognition  of  liability  for  loss  of 
life,  it  may  fairly  be  aigued,  must  be  construed  as  ap- 
plying simply  to  actions  brought  under  these  statutes. 
But  in  those  of  the  provinces  where  there  are  no 
statutes  similar  to  Lord  CampbelCs  Act  (in  Nova  Scotia 
for  instance),  and  for  which,  as  well  as  for  the  other 
provinces,  this  Dominion  statute  provides  for  the  case 
of  damages  due  by  the  owner  of  a  ship  for  loss  of  life 
caused  by  his  negligence  or  the  negligence  of  those  in 
charge  of  his  said  ship,  is  not  this  provision  of  the  said 
statute  equivalent  to  a  declaration  by  the  legislative 

0)  1  Moo.  P.  C.  a  N.  S.  471. 
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authority,  that,  at  common  law,  an  action  does  lie  for     ^^' 
loss  of  life  in  certain  cases  ? — this  declaration  to  be  neces-  Movaqbajt 
sarily  construed  as  applying  only  to  the  subject  of    horjc. 
navigation  and  shipping  over  which    the  Dominion      — • 
X>ailiament  has  jurisdiction  ?    Otherwise,  causing  loss        j.       ' 
of  life  by«improper  navigation  would  be  actionable  in 
Ontario  and  Quebec^  and  not  actionable  in  Xova  Scotia, 
though  the  Dominion  statute  was  passed  to  render  the 
rule  in  this  resp  ct  uniform  all  through  the  Dominion. 
However,  as  this  i>oint  has  not  been  taken  at  the  argu- 
ment, I  will  not  dwell  any  longer  upon  it. 

I  now  come  to  the  consideration  of  the  main  ground, 
upon  which  is  based  the  contention  that  an  action  by 
the  master,  for  the  wrongful  killing  of  his  servant,  is 
not  maintainable  where  the  death  of  the  servant  was 
immediate. 

Aciio  personalis  moritur  cum  persond,  it  is  argued,  and 
consequently  the  master's  action  for  damages  in  such  a 
case  is  gone.  This,  in  my  opinion,  is  entirely  a  mis- 
application of  the  maxim. 

What  action  dies  with  the  person  ?  Clearly  the  action 
of  the  one  who  dies.  Well  the  one  who  died  never  had 
an  action  for  being  killed.  The  action  that,  according  to 
the  maxim,  died  with  the  deceased  is  the  action  he,  the 
deceased,  had  for  the  injuries,  if  any,  he  suffered  in  his 
lifetime.  But  the  present  plaintifi'^s  action  is  not  at  all 
for  injuries  and  damages  caused  to  her  deceased  son,  but 
purely  and  simply  for  injuries  and  damages  caused  to 
herself,  the  plaintiff.  These  injuries  and  damages  she 
complains  of  and  claims  in  the  present  action  did 
obviously  not  exist  when  her  son  was  living ;  her  right 
to  the  present  action  had  not  accrued,  and  could  not 
accrue  when  and  as  long  as  he  lived.  How  then  can  it 
be  contended  that  her  right  of  a'^tion  died  with  him  ? 
How  could  ^  her  action  die  before  it  came  to  -existence, 
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1S82     before  it  originated,  before  the  fact  that  created  it  hap* 
MmrAOHAv  pened  ? 
Hour.        ^^  ^^  plain  that,  when  the  death  is  immediate,  the 

^    - —      maxim  cannot  apply,  because,  the  deceased  never  had 
^liBoherean,  / 

J.        an  action  against  the  person  who  wrongfully  caused 

*"^  his  death.  Actio  personalis  morilur  cum  p  rsond  means 
that,  if  one,  for  instance,  who  has  suffered  damages  from 
slander,  battery,  and  false  imprisonment,  etc.,  etc ,  etc., 
dies  before  instituting  an  action  for  these  damages,  the 
right  of  action  dies  with  him,  his  representatives  will 
not  have,  in  such  cases,  the  action  which  in  his  lifetime 
belonged  to  him,  for  damages  to  his  person,  and  which 
he  did  not  care  or  refused  to  bring — that  is  all  that  the 
maxim  says.  It  is  true  that  it  has  sometimes  been 
made  to  also  apply  to  the  defendant,  and  to  mean  that,  if 
one  who  is  answerable  in  damages,  say,  for  a  battery, 
for  instance,  dies  before  an  acti<^n  is  instituted  against 
him,  the  action  for  such  damages  is  not  then  maintain- 
able against  his  representatives.  Nox^s  Maxims,  i9th  ed. 
20 ;  1,  Williams  v.  Saunders  239 ;  note  a  to  Wheailey  v. 
Lane,  (edition  of  18Y1) ;  Bird  v.  Ralph  (1) ;  Canter- 
bury V.  Atty.  Genl,  (2).  But  this  principle  is  not 
derived  from  the  maxim.  Actio  personalis  morilur  cum 
persond  applies  only  to  the  party  who  had  the  action, 
to  the  party  who  would  have  been  plaintiff  if  he  had 
lived.  It  does  not  apply  to  the  deceased  wrong-doer, 
against  whom  the  action  would  have  been  taken. 
In  other  words,  it  is  the  actio  personalis,  the  action  for 
injuries  to  the  person  itself,  not  the  actio  in  personam, 
tliat  dies  with  the  person.  A  contrary  interpretation 
would  have  the  maxim  say  that  all  personal  as  distin- 
guished from  real  actions  die  with  the  person;  which 
would  be  an  absurdity. 
I  may  here  observe  that  in  Potter  v.  Metropolitan  Dis- 

(1)  4  B.  9^  Ad.  830-  (2)  1  PhiL  306. 


yOL.Vn.]  SUPBEMB  OOtTBT  OF  CANADA*  448 

Met  Rp.  Co.  (1) ;  affirmed  by  the  Exchequer  Chamber      ^^^ 
(2) ;  and  in   Bradshaw  v.  The  Lancashire  df   Yorkshire  Mohaohah 
Ry.  Co.  (3) ;  it  was  held  that  damages  suffered  by  the     hork. 
personal  estate  of  a  deceased  person,  arising  from  breach      -7 — 
of  contract,  can  be  recovered  after  his  death  by  his        j.      ' 
personal  representatives,  though  there  was  previously      ""^ 
no  instance  of  any  such   actijn    ever   having  been* 
brought.    In  this  last  case,  the  deceased  had  died  in 
consequence  of  injuries  received  whilst  a  passenger  on 
a  railway,  and  the  plaintiff*  was  suing  the  railway  com« 
pany  in  an  action  for  breach  of  contract,  claiming  the 
damage  to  the  personal  estate  of  the  deceased  arising  in 
his  lifetime  from  medical  expenses  and  loss  occasioned 
by  his  inability  to  attend  business  in  the  interval 
between  the  accident  to  him  and  his  death.     The  court 
held  that  the  maxim  aciio  personalis  moriiur  cum  persond 
did  not  apply,  though  death  had  resulted  from  the 
injuries  complained  of    There,  the  plaintiff  claimed, 
not  the  damages  caused  to  the  person  of  the  deceased, 
but  the  damage  caused  to  the  personal  estate  of  the 
deceased  before  he  died,  and  the  claim  for  which  formed 
part  of  his  succession.     Here  the  plaintiff  claims,  not 
the  damages  caused  to  the  person  of  her  deceased  son, 
but  the  damages  caused  to  herself    These  two  cases 
differ  in  this,  that  here  the  plaintiff*  claims  damages 
done  to  her  own  personal  estate,  whilst  in  the  other 
case,  the  plaintiff*  claimed  damages  done  to  the  personal 
estate  of  the  deceased,  but  they  are  similar  in  this,  that 
in  both  the  maxim  actio  personalis  moriiur  cum  persond 
is  inapplicable,  for  the  reason  that,  in  both,  the  damages 
claimed  are  not  damages  to  the  person,  or,  in  other  words, 
that  in  both  the  action  is  not  actio  personalis  in  the 
sense  of  the  maxim. 
The  doctrine  contended  for  by  the  defendant  seems 

(1)  32  L.  T.  (N.S.)  765.  (2)  32  L.  T.  (NJ3.)  36, 

(3)  L.  B.  10  C.  P.  189, 
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1882  to  me,  moreover,  anomalous  and  unjust.  A  widow,  for 
VoHAOiiAv  instanoe,  has  a  minor  son  who  is  her  only  support    A 

Hour,    physician,  whom  she  has  called  to  attend  him  for  a 

-—  slight  indisposition,  gives  him  a  violent  and  deadly 
J.       poison  instead  of  a  soothing  draught.    He  dies  on  the 

*""*  spot,  and  she  is  deprived,  by  the  gross  negligence  of 
this  physician,  of  the  only  support  for  existence  she  had 
in  this  world.  That  she  suffers  damages  by  the  loss  of 
her  son's  services  till  at  least  he  would  have  been  of 
age,  is  undeniable.  That  this  physician  is  the  author 
of  these  damages  is  also  clear.  That  these  are  her  dam- 
ages, not  her  deceased  son's  damages,  is  as  clear.  Yet, 
says  the  defendant,  "  this  mother  would  have  no  action 
against  the  physician."  And  why  ?  because  he  killed 
her  son  instead  of  disabling  him  only,  or  only 
rendering  him  ill,  say,  for  a  month.  '*But,  just 
because  he  killed  my  son  "  (would  think  this  mother) 
'*  I  am  entitled  to  heavier  damages."  *'  No,"  says  the 
defendant,  ''the  law  exonerates  this  physician  just 
because  he  killed  your  son.  Had  he  disabled  him  for 
a  short  space  of  time  only,  you  would  be  entitled  to 
damages,  but  as  he  killed  him,  though  he  must  admit 
that  you  suffered  damages,  and  that  he  caused  you 
these  damages,  yet  the  law  says  that  he  is  not  answer- 
able for  these  damages."  For,  a  fact  which  must  not  be 
lost  sight  of  is  that,  on  this  demurrer,  the  defendant 
admits  that  his  wrongful  act  caused  the  death  of  the 
plaintiff's  son,  who  was  her  servant,  that  the  plaintiff, 
by  this  wrongful  act  of  the  defendant,  lost  her  son's 
and  svTvant's  services,  and  that  she,  the  plaintiff,  suf- 
fered damages  in  consequence.  Here  is  the  admission 
of  a  wrongful  act  and  of  a  damage,  of  a  damnum  cum 
in/uridf  yet  there  would  be,  according  to  the  defendant, 
no  remedy,  no  action,  no  redress  whatsoever.  If,  by 
his  culpable  negligence,  this  physician  had  sent  her 
child  to  the  hospital,  this  mother  would  be  entitled  to 
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damages,  but,  as  he  has  brought  him  down  to  his  grave,      ^^^^ 
her  right  to  any  redress  whatever  is  denied.    Upon  Moxaoham 
what  principle  can  this  doctrine  be  upheld  ?    I  may     hoew, 

here  make  this  observation,  that  the  law  of  Scotland  is      

clear  upon  this  point,  and  recognizes,  under  the  term        j.      ' 

of  assytbment,  the  right  to  recover  the  damages  caused      """ 

by  the  wrongful  killing  of  a  person.     BeWs  principles 

of  the  law  of  Scotland  (1)  ;   Weems  v.  Mathieson  (2). 

I  have  already  said,  1  believe,  that  under  the  Roman 

law  and  the  French  law,  the  action  in  such  cases  is 

also  given. 

But  it  is  further  argued  that  the  immediate  death  of 
the  servant  cannot  give  a  right  of  action  to  the  ma'ster, 
because  a  master's  claims  to  the  services  of  his  servant 
arise  by  contract  with  the  servant,  and  that  any  cause 
therefore  which  terminates  the  contract  of  service  must 
terminate  the  master's  claim  for  compensation  for  the 
loss  of  the  benefit  of  a  contract  which  no  longer  exists. 
This,  it  seems  to  me,  is  easily  answered.  It  is  conceded, 
and  indeed  cannot  be  doubted,  that  if  the  child  and 
servant,  is  by  a  wrongful  act  or  neglect  of  a  third  party, 
disabled  from  work,  but  not  killed,  the  father  and 
master  has  his  action  for  loss  of  service.  If  the  child  is 
so  seriously  disabled  or  maimed  that  his  father  is  for 
ever  deprived  of  his  services,  this  would  be,  it  is  like- 
wise conceded,  an  aggravation  of  the  damages.  Now, 
in  this  case  also,  as  in  the  case  of  death,  the  contract 
or  presumed  contract  is  broken  and  terminated.  Yet 
the  action  lies.  Why  then  should  the  action  not  lie 
where  it  is  the  death  of  the  child  that  terminates  the 
contract,  whilst  it  lies  where  it  is  a  wounding  or  a 
maiming  that  terminates  it.  It  is,  in  fact,  in  both  cases, 
just  because  the  contract  is  terminated  that  the  action 
lies,  just  because  the  wrong-doer  tortiously  terminated 
it  that  he  is  answerable  to  the  parent  for  the  damages 

(1)  r.  749.  (2>  4  Kacf.  H.  L.  Cmoi,  21$, 
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1882     to  him  caused  by  this  premature  termination  of  it.    To 
XoM AOHAK say  that  the  cause  which  terminates  the  contract  of. 
Hojur.     service  must  terminate  the  master's  or  father's  claim 

for  compensation,  is  to  say  that  the  claim  for  compensa- 

J.  tion  would  c^ase  before  having  existed,  for,  as  I  view 
it,  it  is  the  termination  of  the  contract  that  creates  the 
action  against  the  wrong-doer.  In  other  words,  the 
termination  of  the  contract  by  the  wrong-doer,  far  from 
terminating  the  master's  claim,  is  the  origin,  the  cause, 
the  sole  ground  of  his  claim  and  of  this  action. 

Then  suppose  that  the  master's  ground  of  damages  is 
the  pre-payment  of  wages  to  his  deceased  servant. 
Gould  it  be  said  that  because  the  contract  is  terminated, 
the  action  is  terminated  ?  I  repeat  it,  it  is  because  the 
contract  is  terminated,  but  the  action  lies  in  such  a 

case. 

It  is  somewhere  advanced  as  a  reason  why  the  action 
should  be  refused,  in  the  case  of  immediate  death,  that 
to  give  it  would  be  setting  a  price  upon  human  life, 
or  estimating  its  value  by  a  pecuniary  standard.  But 
would  not  this  reason  equally  apply  to  the  action  given 
by  Lord  CampbelVs  Act  and  our  own  corresponding 
statutes.  Then,  does  not  the  law  of  insurance,  for 
instance,  allow  any  one,  who  has  an  interest  in  the  life 
of  another,  to  insure  that  life,  and  so  to  put,  as  it  were, 
a  premium  on  his  death,  or,  in  other  words,  convert 
this  interest  in  a  life  to  an  interest  in  death,  in  the 
termination  of  that  life  V  Moreover,  in  this  very  doc- 
trine contended  for  by  the  defendant,  is  not  an  interest 
given  in  death  ?  To  say  to  the  wrong-doer,  that  if  he 
crushes  my  servant's  foot  he  will  be  answerable  to  me 
in  heavy  damages,  but  that  if  he  kills  him  he  will 
escape  scot  free,  is,  it  seems  to  me,  almost  inciting  the 
wrong-doer,  when  he  is  put  in  the  alternative,  to  kill 
my  servant. 

I  now  pass  to  the  consideration  of  the  United  Stakz 
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cases.    The  majority  of  them,  it  cannot  be  denied,  sup-      1SS2 
port  the  defendant's  contention,  and  refuse,  or  seem  to  MohIobav 
refuse,  the  right  of  action  at  common  law  where  death     ^*' 

is  immediate.    There  are,  however,  some  where  the      

right  of  action  is  admitted.    In  Fvrd  v.  Mof,roe^  for  ^^  ^^^ 

instance  (1),  the  Supreme  Court  of  New  York  main-      

tained  an  a<  tion  by  a  father  for  the  loss  of  the  services 
of  his  child,  who  had  been  killed  by  the  negligence  of 
the  defendant.  Cross  v.  Ouihery  (2)  is  also  cited  in  the 
same  sense,  but  I  have  been  unable  to  see  the  report 
itself.  In  James  v.  Caristy  (3)  the  Supreme  Court  of 
Missouri  also  held  that  the  father  whose  son  was  killed 
by  the  negligence  of  the  defendant,  a  common  carrier, 
has  an  action  for  the  damages  he  suffered  from  the  loss 
of  his  son's  services. 

In  Lynch  Y.  Davis  (4)  HarriSyJ.,  delivering  the  judg- 
ment of  the  court,  says  : 

The  common  law  gave  the  husbaad  and  the  father  a  right  to 
recover  of  the  wrong-doer  the  pecuniary  injury  he  had  sustained  by 
the  reason  of  the  killing  of  his  wife  and  child. 

In  Shields  v.  Yonge  (5)  it  was  held  that  a  father, 
whose  son  has  been  killed  by  negligence,  has  an  action 
for  the  damages  suffered  by  the  loss  of  his  child's  ser- 
vices, if  the  son  is  old  enough  to  render  service. 

In  that  case  the  son  killed  was  eighteen  years  old. 
In  the  present  case,  the  libel  shows  that  the  libellant's 
child  was  between  thirteen  and  fourteen.  The  defen- 
dant contends  that  there  is  a  presumption  that  a  child 
under  fourteen  is  incapable  of  earning  anything,  or  of 
being  a  servant,  and  that  the  libellant  cannot  therefore 
be  injured  by  his  death.  The  answer  to  this,  it  seems 
to  me,  is  that  we  cannot  now-a-days  admit  such  a  pre- 
sumption.   We  all  know  that  thousands  and  thousands 

(1)  20  Wendell  299.  (3)  18  Mo.  162. 

(2)  2  Root  Conn,  90.  (4)  12  How.  Pract  Rep.  323. 

(5)  15Ga.349» 
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KovAGHAir  good  wages  and  eren  make  sometimes  from  four  to  five 
Hour.  ^oWatu  a  month  or  more  by  their  industry,  as  for 
— —  example,  our  newspaper  boys.  Moreover,  this,  it  seems 
J.  to  me,  will  be  a  matter  of  proof.  On  this  demurrer,  the 
defendant  admits  that  he,  by  his  negligence,  deprived 
the  plaintilBT  of  her  child's  services,  and  that  thereby  he 
caused  her  damage.  Any  presumption  that  the  child 
could  not  render  any  service,  if  such  presumption  there 
was,  must  surely  be  taken  as  rebutted  by  the  admis- 
sion, on  the  part  of  the  defendant,  that  the  plaintiff,  by 
the  loss  of  this  child's  services,  suffered  two  thousand 
dollars  damages.  Another  case  in  point,  and  where 
the  whole  question  is  thoroughly  reviewed,  by  one 
whose  ability  and  science  is  universally,  in  this  as  in  his 
own  country,  acknowledged.  Dillon^  J ,  In  re  Sullivan 
V.  Union  Pacific  Railroad  Co.  (1).  That  eminent  jurist 
there  repudiated  the  doctrine  contended  for  here  by  the 
defence,  and  held  directly  that  where  a  servant  is  killed 
on  the  spot  by  the  wrongful  act  of  any  one,  the  master 
may  recover  for  the  loss  of  service.  "  Is  it  then,"  he 
says,  "  a  principle  of  the  common  law  that  where  the 
'*  death  of  the  servant  immediately  ensues  from  the 
'*  wrongful  act  of  another,  there  is  no  remedy  for  the 
*'  master,  and  that  where  it  ensues  therefrom  afterwards, 
''  the  master's  loss  connot  be  estimated  beyond  the  period 
"  where  the  death  occurred.  Such  a  principle  cannot  be 
*'  indicated  oh  considerations  of  reason,  justice  or  policy, 
'*  and  I  could  only  consent  to  recognize  it  upon  being 
'*  satisfied  that  it  was  one  of  the  rules  of  the  common  law, 
<*  so  long  and  so  well  settled  that  the  courts  are  bound 
"  to  accept  it  and  apply  it  until  it  is  changed  by  legisla- 
"  tive  action."  The  learned  judge  then  reviews  the  Eng- 
lish and  American  cases  on  this  point,  and  shows  that 
Lord  EUenboroughf  upon  whose  dictum,  in  Baker  y. 

(1)  3  PilL  334. 
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Bolton  (1),  is  based  the  doctrine  that  where  the  death      1^82 
is  immediate,  no  action  lies,  cites  no  cases,  enters  into  Moitaobah 
no  discussion,  and  does  not  profess  to  rest  ni>on  prece-     Hour, 
dent    He  then  justly  remarks  that  the  majority  of  the^   - — 

Tascacroau 
court,  who,  in  Osborne  y.  Oilleti  (2),  felt  bound  to  follow        j.      ' 

Baker  v.  Bolton,  did  not  attempt  to  vindicate  the 

doctrine  therein  enunciated,  its  policy,or  reasonableness. 

The  learned  judge  concludes  by  holding  that  a  father, 

whose  minor  son  has  been  killed  by  the  wrongful  act 

of  another,  can,  in  law,  recover  the  value  of  his  son's 

services  from  the  date  of  his  death  until  he  would  have 

become  of  age.    An  able  note  by  tiie  reporter  is  attached 

to  the  report. 

But  even  if  such  an  action  could  not  be  maintained 
at  common  law,  the  Admiralty  Courts,  according  to 
some  decisions,  will  entertain  it. 

In  Cutting  v.  Beabury  (3),  Sprague,  J.,  whom  Chase, 
0  J.,  in  re  The  Sea  Oull  (4),  calls  "  £v  very  enlight- 
ened and  able  judge,"  said  "  #  #  *  the  weight  ot 
authority  in  common  law  courts  seems  to  be  against 
the  action,  but  natural  equity  and  the  general  principles 
of  law  are  in  favour  of  it,"  and  held  that  the  Admiralty 
Ciourts  would  entertain  such  an  action. 

Plummer  v.  Webb  (5),  has  been  cited  as  being  in  the 
same,  but  I  could  not  lay  my  hands  on  the  report. 

In  re  "The  Sea  Gull"  (6),  that  distinguished  jurist, 
the  late  Chief  Justice  Chase,  held  that  the  rule  that  per- 
sonal actions  die  with  the  person  is  peculiar  to  common 
law,  traceable  to  the  feudal  system  and  its  forfeitures, 
and  does  not  obtain  in  the  admiralty,  and  that  a  hus- 
band  can  recover  by  a  proceeding  in  rem  against  the 
vessel  which  caused  the  death  of  his  wife,  for  the  injury 
suffered  by  him  thereby.    The  learned  judge,  after  ob- 

(1)  1  Camp.  493.  (4)  Ubi  Post. 

(2)  L.  B.  8  Ex.  88.  (5)  Ware  80. 

(3)  1  Sprague  522.  (6)  Chase's  Decisions  145, 
1» 
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MonIooak  maintain  an  action  for  the  loss  of  his  son's  services  per- 

„••       sonally  injured  by  the  wrongful  act  of  a  third  party,  if 

the  son  suryives,  but  should  have  no  action  if  the  son 

Mc  ^reau,  .^  killed  on  the  spot,  adds : 

~^  Certainly  it  better  beoomet  the  humane  and  liberal  character  <rf 

proceedings  in  admiralty  to  gire  than  to  withhold  the  remedy,  when 
not  required  to  withhold  it  by  established  and  inflexible  rules. 

I  have  considered  carefully,  amongst  other  cases  cited 
by  the  defendant,  Insurance  Co.  v.  Browne  (1),  from  the 
United  States  Supreme  Court,  a  tribunal,  whose  deci- 
sions are  always  entitled  to  the  greatest  consideration. 
That  case  does  not  seem  to  me  in  point,  though  there  is 
in  the  judgment  of  Hunt^  J.,  a  re-statement  of  the  maxim 
that,  at  common  law,  actions  for  injuries  to  the  person 
abate  by  death.  I  have  already  said  that  this  means 
that  an  action  for  injuries  and  damages,  for  instance,  to 
B.  abates  by  B^s  death,  but  that  this  is  not  an  action  for 
the  injuries  and  damages  caused  to  £.,  the  deceased, 
but  purely  and  simply  for  the  injuries  and  damages 
caused  to  A.,  the  plaintiff,  and  which  she  the  plaintiff, 
has  suffered  by  B*s  death.  In  other  words,  the  plain- 
tiff A,  does  not  claim  the  damages  that  £.,  the  deceased, 
suffered,  but  damages  that  she,  the  plaintiff,  suffers,  and 
which  the  defendant,  on  this  demurrer  and  for  the  pur- 
poses of  this  argument,  admits  to  have,  by  his  wrongful 
act,  caused,  not  to  the  deceased,  but  to  her,  the  plaintiff. 
We  have  been  referred  by  the  defendant  to  quite  a 
number  of  decisions  in  the  United  States  wherein,  as  he 
reads  them,  the  doctrine  he  contends  for  here  has  been 
approved  of  and  received  as  law.  In  not  many  of  them 
can  the  decision  be  said  to  be  directly  in  point,  as  be- 
tween master  and  servant.  It  must  be  conceded,  how- 
ever, that  if  the  cases  are  to  be  counted  merely,  the 
defendant's  contention  must  prevail.    But  if,  on  the 

(1)  95  U.  a  B.  754. 
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contrary,  they  are  to  be  weighed,  if  we  are  to  be  guided      ^^^ 
in  the  determination  of  this  question  by  the  best  estab-  iCoyAGHAir 
lished  principles  of  justice,  this  doctrine  appears  to  me     -^^^^^ 
utterly  indefensible.    I  would  allow  the  appeal,  and^   - — 

^,  -  x^*-      »  Twcheroau, 

oyerrule  the  demurrer.  j. 

GwYNNE,  J.  :— 

This  case  cannot  be  determined  upon  any  supposed 
distinction  between  the  extent  of  the  jurisdiction  given 
to  the  High  Court  of  Admiralty  by  the  Imperial  Statute 
24  Vic,  c.  10,  sec.  7,  and  of  that  given  to  the  Vice 
Admiralty  Courts  by  the  Imperial  Statute  26  Vic.  c  24, 
sec.  10,  sub*sec.  6. 

By  the  former  of  those  acts  it  is  enacted  that,  **  the 
High  Court  of  Admiralty  shall  have  jurisdiction  over 
any  claim  for  damage  done  by  any  ship,"  and  by  the 
latter  that,  'Hhe  matters  in  respect  of  which  the  Vice- 
Admiralty  Courts  shall  have  jurisdiction  are  as  follows : " 
then  follow  eleven  subjects,  all  commencing  with  the 
word  '*  claims,"  the  sixth  of  which  is,  "  claims  for  damage 
done  by  any  ship."  This  form  of  expression  coinpre- 
hends  when  expressed  in  the  singular  number,  *'  every 
claim  for  damage  done  by  any  ship."  The  only  diffe- 
rence between  the  two  acts  is,  that  the  former  uses  the 
singular  number  "  any  claim,"  while  the  latter  uses  the 
word  "claims"  in  the  plural,  comprehending  "all" 
claims  and  "  every  claim  "  in  the  singular,  so  that  what- 
ever jurisdiction  the  High  Court  of  Admiralty  has  over 
"  any  claim  for  damage  done  by  any  ship,"  the  Vice 
Admiralty  Courts  in  the  British  possessions  have  to 
entertain  and  adjudicate  upon  a  like  claim. 

In  the  present  case,  we  are  not  called  upon  to  express 
any  opinion  whether,  ui>on  a  question  arising  as  to  the 
jurisdiction  of  the  Maritime  Courts  of  this  Dominion 
upon  a  claim  for  compensation  for  loss  of  life  under  the 
provisions  of  what  is  called  in  England  Lord  CampbelVs 
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i«'2      Act,  Imperial  Statute  9  &  10  Vic.  c.  93,  with  which 

IToxaohah  the  statute  of  Canada  10  &  11  Vic  c.  6,  corre8x>ondB, 

IIoRir      ^^  shall  be  governed  by  the  decisionB  of  the  High  Court 

of  Admiralty  in  England  in  the  cases  of  "  The  Guldfax," 

Gwynne, J. ,,  ^^^^  Explorer"  and  "  The  Franconiar  affirmed  by  the 

judgments  of  Lords  Justices  Baggallay  and  James  in  the 
case  of  "  The  Franconia''  (1)  or  by  the  judgment  of  the 
Court  of  Queen's  Bench  in  Smith  v.  Brown  (2),  approved 
by  the  Court  of  Common  Fleas  (8),  although  the  i>oint 
did  not  directly  arise,  and  by  the  Court  of  Exchequer  in 
James  y.  London  4*  South'Weslern  Railway  Co.  (4),  al- 
though the  point  did  not  there  arise  either,  and  by  the 
judgments  of  Lord  Justices  Bramwell  and  Brett  in  the 
case  of  "  The  Franconia "  in  the  Court  of  Appeals, 
where  the  point  did  directly  arise. 

The  question  raised  upon  this  record  is  not  whether 
the  jurisdiction  of  the  Dominion  maritime  courts  ex- 
tends to  cases  of  personal  injuries  resulting  in  death, 
within  the  provisions  of  Lord  Campbell's  Act,  for  this 
suit  is  not  instituted  by  a  personal  representative  of  the 
deceased,  as  it  must  be,  if  brought  under  that  Act,  or 
the  corresponding  Canadian  Act  (5.) 

The  questions  raised  upon  this  record  are  whether, 
wholly  independently  of  the  above  acts,  an  action  lies 
in  the  maritime  courts  of  Ontario,  at  the  suit  of  the 
mother,  of  a  child  under  ':>ge  killed  by  negligence,  to 
recover  damages  against  the  party  whose  negligence 
caused  the  death,  either  in  the  character  of  parent  for 
the  loss  of  her  child,  or  of  mistress  for  the  loss  of  a 
servant,  and,  if  it  lies  in  respect  of  the  latter  relation- 
ship, whether  the  record  is  so  framed  as  to  enable  the 
petitioner  to  recover  in  respect  of  that  relationship.  But 
as  the  jurisdiction  given  to  the  maritime  courts  is,  by 

(1)  2  Pro.  Div.  172.  (3)  L.  R.  7  C.  P.  300. 

(2)  L.  R.  6  Q.  B.,  729.  (4)  L.  R.  7  Ex.  187. 

(5)  10  A  11  Vic.,  oL  6. 
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the  Act  constituting  those  courts  (1)  stated  to  be,  such      ^^^2 


jurisdiction —  Moaghak 


"  In  all  matters,  including  cases  of  contract  and  tort     j| 


V. 


"and  proceed!  !ti»s  t/^  r^m  and  in  personam^  dirUing  out  •^-*- 
"of,  or  connected  with  nayigatiou  shipping,  trade  or  .. 
"  commerce  on  any  river,  lake,  canal,  or  inland  water, 
**of  which  the  wholes  or  oart,  is  in  the  province  of 
"  Ontario  as  beloniT'^  in  similar  niatters  within  the  reach 
"of  its  process,  to  any  existing  British  Vice-Admralty 
•*  Court  f'  the  question  becomes  one  as. to  what  the  juris* 
diction  of  the  existing  British  Vice-Admiralty  Court*  in 
like  case  would  be,  if  the  area  of  jurisdiction  o!  such 
courts  extended  over  the  above  mentioned  waters. 

The  petition  does  not  state  whether  the  waters  upon 
which  the  collision,  which  is  alleged  to  have  taken 
place,  occurred,  were  within  the  limits  of  any  of  the 
United  States  of  America  or  within  the  Province  of 
OntariOy  nor  do  the  pleadings  raise  any  question,  as  to 
there  being  any  foreign  law  affecting  the  case,  if  the 
collision  occurred  within  the  limits  of  any  of  the 
United  Stales  of  America ;  so  that,  in  fact,  the  question 
which  we  have  to  determine  is  finally  resolved  into 
this,  namely : — whether  according  to  the^w  of  England, 
as  administered  in  the  Court  of  Admiralty  in  England, 
as  that  court  was  constituted  before  the  constitution  of 
the  High  Court  of  Justice,  an  action  would  have  lain 
at  suit  of  the  plaintiff  under  the  circumstances  set  out 
in  the  petition,  in  the  Court  of  Admiralty,  if  the  col* 
lision  causing  the  damage  had  occurred  within  the 
jurisdiction  of  that  court. 

Now  the  law  as  administered  in  the  Court  of  Admi- 
xalty,  as  regards  the  point  in  question,  is  in  substance 
the  same  as  that  which  is  administered  in  the  courts 
of  common  law.  There  is  no  lex  maris  placing  trespass 
to  the  person  upon  a  different  foundation  at  sea  from 

(1)  40  r»<j.,  oh.  21. 
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1882     what  it  has  on  land,  or  which  subjects  a  party  to 

MoNAoaAK  damages  for  an  injury  sustained  by  another  at  seai 

Hdsx     xu^der  circumstances  which  would  not  subject  the  same 

party  to  damages,  if  the  injury  had  occurred  on  land, 

'^^^'  ■  although  as  to  the  remedy,  the  party  complaining  ol 
the  injury  has  greater  remedial  relief  by  proceeding  in 
rem  where  the  injury  is  committed  at  sea.  There  is  no 
variety  in  the  subject  matter  of  torts  whether  committed 
on'sea  or  land.  They^cannot,  like  contracts,  relate  some 
to  terrene  and  some  to  marine  affairs.  Treason,  murder, 
baiierpt  must]  be  the  same  in  their  nature  and  their 
punishment,  whether  committed  on  land  or  water  (1). 
Neither  is  it  of  any  importance,  that  in  some  countties 
where  thexivil  law  prevails,  an  action  does  lie  at  the 
suit  of  the  widow  and  children  for  the  loss  of  a  husband 
or  father  by  death  caused  by  negligence  against  the 
party  causing  it,  and  at  the  suit  of  the  husband  for  the 
loss  of  a  wife,  so  killed,  for  the  law,  which  is  administered 
in  the  Court  of  Admiralty  in  England^  is  not  the  law 
simply  of  any  foreign  country.  The  courts  admit  the 
proof  of  foreign  law  as  part  of  the  circumstances  upon 
which  the  existence  of  the  tort,  or  the  right  to  damage 
may  depend,  mad  then  applies  and  enforces  its  own 
law,  as  far  as  it  is  applicable  to  the  case  thus  estab- 
lished; but  it  is  alike  contrary  to  principle  and  autho- 
rity to  hold  that  an  English  court  of  justice  will  enforce 
^  a  foreign  municipal  law  and  will  give  a  remedy  in  the 
shape  of  damages  in  respect  of  an  act,  which,  according 
to  its  own  principles,  imposes  no  liability  on  the  person 
from  whom  the  damages  are  claimed.  This  was  the 
principle  enunciated  by  the  Plriyy  Council  in  the  case 
of  "  The  Halley  "  (2) ; j  and  in  "  The  M.  Motham  "  Lord 
Justice  Mellish,  in  the  Court  of  Appeal,  says : 

The  Iaw  respecting  peraonal  injuries  and  respecting  wrongs  to 

(]}  2  Brown  Civil  and  Ad.  law    (2)  L.  H.  2  P.  C.  203*4. 
no.  (3)  1  Pro.  Wy.  HI,  \ 
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penonil  propertfi  appean  to  m»  to  be  perfectly  settled,  bnt  no       1889 
aotionB  can  be  maintainedi  in  the  oourts  of  thia  country,  on  account  ^^^T^ll^y 
of  a  wrongful  act,  either  to  a  person  or  to  personal  propertyi  com-         «. 
mitted  within  the  Juris  liotion  of  a  foreign  country,  unless  the  act  is      Horn. 
wrongfiil  by  the  law  of  the  country  where  it  if  committed,  and  fdso  Qwy)^  J 
wrongful  by  the  law  of  this  country.  p— 

Neither  the  civil  W^^  as  administered  in  any  foreign 
ooxintry,  nor  any  other  foreign  law,  if  any  such  had 
been  pleaded,  could  affect  this  case,  unless  such  law  is 
also  adopted  as  part  of  the  law  of  England, 

In  the  case  of  '*  The  Sylfih  "  (1)  it  was  held  by  Sir 
BjohL  Phillimare  that  the  jurisdiction  of  the  Admiralty 
Court  was  so  extended  by  24  Vic.  c.  10,  sec.  7,  as  to 
give  to  the  court  jurisdiction  to  entertain  a  cause  of 
damage  for  personal  injuries  caused  to  a  person  engaged 
in  diving,  in  the  river  Mersey,  by  a  steamer  employed  as 
a  ferryboat  on  the  river.  The  learned  judge  was  of 
opinion  that  the  court  originally  had  jurisdiction  over 
such  a  case,  of  which  it  had  been  deprived  by  18  Ric. 
2,  0.  6  ;  which  enacted,  "  that  the  admirals  and  their 
deputies  shall  not  meddle  henceforth  of  anything  done 
within  the  realm,  but  only  of  a  thing  done  upon  the 
sea  as  it  had  been  used  in  the  time  of  Edward  III."  But 
in  the  case  of  "  The  Ouldfaxe  "  (2)  the  question  of  the 
jurisdiction  of  the  court  in  the  case  of  an  injury  result- 
ing in  death,  first  arose.  That  was  a  cause  of  damage 
on  behalf  of  the  administratrix  of  one  of  the  crew 
of  a  vessel  called  ''The  Four  Brothers"  who  was 
killed  by  collision  with  "The  Guldfax,"  caused,  as 
was  alleged,  by  the  mismanagement  of  "  The  Guldfax," 
The  contention  of  the  counsel  for  the  defendant  was  : 
1st.  That  until  the  passing  of  Lord  CampbeWs  Act 
9  &  10  Ftc,  ch  98,  there  was  no  right  of  action  for  the 
recovery  of  damages  in  respect  of  an  injury  causing 
death.     Upon  the  part  of  the  plaintiff  it  was  admitted 

(1)  L.  R.  2  Ad.  *  Ec.  24.  (2)  L.  R.  2  Ad.  4  £o.  325. 
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1882     that  before  the  passing  of  Lord  CampbeWs  act  the  action 

KoiTAOHAv would  not  have  lain,  but  that  that  act  gave  anew 

Horn.     ^^*»  ^^*'  *  ^^^  remedy.     The  learned  Judge,  Sir 

Robt.  Phillimore,  pronouncing  judgment,  says : 

Gwynney  J, 

wm-mmm  Though  It  has  been  suggeBted,  and  is  possible,  that  this  court  may 

at  one  time  have  exeroised  original  jurisdiction  in  such  a  suit  as  the 

present,  I  do  not  think  that  there  is  sufficient  evidence  to  be  derived 

from  the  records  of  the  court,  or  from  other  sources,  to  vrarrant  me 

in  pronouncing  in  favor  of  the  jurisdiction  of  the  court  upon  this 

ground.    If  the  court  be  competent  to  entertain  this  suit  it  must 

have  derived  such  competence  from  statute  law.    The  counsel  for 

the  plaintiff  have  mainly,  I  might  almost  say  exclusively,  relied  ui)on 

certain  recent  statutes  as  having  conferred  this  jurisdiction  upon 

the  court,  it  becomes  therefore  necessary  to  examine  those  statutes. 

He  proceeda  then  to  examine  Lord  CampbelVs  Act, 
and  says : 

The  effect  of  this  statute  then,  was  to  give  a  new  right  previously 
unknown  to  the  common  law. 

And  again : 

This  statutOi  though  it  effected  the  material  alteration  in  the 
common  law,  which  I  have  mentioned,  conferred  no  jurisdiction 
upon  the  Admiralty  Court. 

He  then  proceeds  to  examine  24  Fic,  ch.  10,  and 
other  acts,  and  finally  concludes,  not  without  doubt  and 
hesitation,  that  by  the  combined  effect  of  Lord  Camp- 
beWs Act  and  the'  other  acts,  the  court  had  jurisdiction 
to  entertain  the-suit.  The  same  learned  judge  in  the  case 
of  '*The  Explorer  "  (1„  came  to  the  same  conclusion, 
and  that  the  provisions  of  Lord  CampbeWs  Act  extend 
to  a  case  where  the  person  in  respect  of  whose  death 
damages  are  sought  to  be  recoyered  was  an  alien,  and 
was,  at  the  time  of  the  wrongful  act,  neglect  or  default 
which  caused  his  death,  on  board  a  foreign  vessel  on  the 
high  seas. 

In  the  case  of  *^  The  Franconia  "  (2),  it  was  not  con- 
tended that  the  Oourt  of  Admiralty  had  jurisdiction  in 

(1)  L.  R  L.  8  Ad.  &  So.  289.       (2)  2  Pro.  Dir.  168. 
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the  case  of  i)er8onal  injury  resulting  in  death  apart      ^^^ 
from  and  independently  of  Lord  Campb^lVs  Act.     That  Monaohaw 
Act  was  treated  as  having  first  created  the  right  of     ^J^j, 
action,  and  the  question  whether  the  action  given  by       — 

that  statute   could  be    entertained  by  the  Admiralty      

Court  under  the  extended  jurisdiction  given  to  it  by 
24th  Vic,  ch.  10,  s.  7. 

In  the  case  of  "The  George  and  Richard"  (1),  which 
was  a  suit  for  limitation  of  liability,  instituted  under 
the  provisions  of  the  Merchants*  Shipping  Act,  on  behalf 
of  the  owners  of  a  brig,  charged  with  having  caused 
death  by  collision  with  another  vessel,  Sir  Robt,  Philli* 
more,  giving  judgment,  says  (2) : — 

It  hai  been  contended  that  the  men,  whose  lives  were  lost,  were 
guilty  of  negligence  which  contributed  to  the  catastrophe,  and  there- 
fore that  their  representatives  cannot  recover  damages  under  Lord 
CamphdVa  Act,  it  was  not  denied  that  if  the  facts  shew  this  neglig- 
ence the  law  is  as  has  been  stated. 

The  learned  judge  also  held  that  the  measure  of 
damages  recoverable  was  regulated  by  the  judgment  of 
the  Court  of  Queen's  Bench,  in  Blake  v.  The  Midland 
Ry.  Co.  (8),  so  that  in  effect,  in  accordance  with  what 
appears  to  be  just  and  reasonable,  the  learned  judge 
held  that  in  causes  of  damage  for  injury  resulting  in 
death  the  same  principles  must  be  apphed  in  the 
Admiralty  Court  as  would  be  applied  in  the  same  case 
in  the  courts  of  common  law,  thus  adopting  the  alter- 
native of  giving  up  in  cases  of  personal  injury  to  which 
the  injured  person  himself  contributed  the  admiralty 
rule  as  to  contributory  negligence,  which  in  the  subse- 
quent case  of  "  The  Franconia  "  was  one  of  the  objections 
relied  upon  by  Lord  Justice  Bramwell  to  the  Admiralty 
Court  having  jurisdiction  under  Lord  Campbell's  Act, 
when  he  says : — 

(1)  L.  R.  3  Ad.  &  Ec.  466.  (2)  P.  476. 

(3)  18  Q.  B.  93. 
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1882  The  admirmlty  rule  muit  be  giyen  up  or  mi  Miion  be  giTen  where 

^  ^^''^       Lord  OamphelPs  Act  gives  no  action. 

»•  In  Osborne  v.  Oilleii  (1),  the  Court  of  Exchequer, 

.-^'  Bramtoell^  B ,  dissenting,  held  that  no  action  lies  at  the 
^[^'  suit  of  a  master  for  injuries  which  cause  the  immediate 
death  of  the  servant.  It  is  not  necessary,  as  it  appears 
to  me,  to  inquire  whether  or  not  the  foundation  upon, 
which  this  conclusion  has  been  rested  by  some  is  satis- 
factory or  otherwise ;  the  fact,  as  stated  by  Kellf^  0.  B., 
that: 

No  decision  is  to  be  found  in  the  books  from  the  earliest  times 
by  which  an  action  for  this  cause  has  been  sustained — no  diotumi  is 
to  be  found|  by  any  judge,  or  upon  any  competent  authority  that 
such  an  action  is  maintainable— all  the  authority  that  exists  is 
against  it 

is  conclusiye,  to  my  mind,  that  no  such  action  lies  by 
the  law  of  England ;  if,  however,  I  entertained  a  diffe- 
rent opinion,  as  the  point  which  we  are  called  upon  to 
determine  here  is,  what  is  the  law  of  England  under 
the  circumstances  in  issue  in  Oiborn  y.  CHllett^  I  should 
feel  myself  bound  by  the  law  as  enunciated  in  that 
case,  which  is  the  only  decision  upon  the  point  in  the 
English  courts,  until  the  judgment  rendered  in  that 
case  shall  be  orerruled  by  competent  authority.  I  am 
sensible  that  I  expose  myself  to  the  imputation  of  being 
presumptions  when  I  say  that  (but  still,  with  the  most 
deferential  respect  for  the  high  judicial  attainments  of 
Mr.  Justice  Bramwell^  I  must  say  that)  there  does  appear 
to  my  mind  good  reason  why,  where  death  is  instan- 
taneous, the  action  should  not  be  maintainable,  and  why, 
when  (L^ath  is  not  immediate  but  the  injury  eventually 
results  in  death,  no  damages  should  be  recoverable  for 
any  x>ortion  of  time  subsequent  to  the  death. 

It  has  never  been  suggested  that  an  action  lies  at 
the  suit  of  one  person  for  x>ersonal  injury  done  to 

(1)  L.B.BBx.88. 
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another,  except  upon  the  gronnd  that  by  the  injury  the      1^*2 
plaintiff  was  deprived  of  the  services  of  the  injured  Mokaohak 
person,  to  the  benefit  arising  from  which  service  he  was,     hobk. 

in  law,  entitled ;  per  quod  servitium  amisit  is  the  very      

gist  and  sole  foundation  of  the  action.    The  master's  ' 

claim  to  the  services  of  his  servant  arises  out  of  a 
contract  with  the  servant,  and  the  right  to  compensa- 
tion for  the  loss  of  services  is  based  upon  and  commen- 
surate with  the  continuing  existence  of  the  contract,  in 
virtue  of  which  alone  they  are  due  and  can  be  claimed. 
If  then  a  servant,  be  injured  by  the  tort  of  a  third 
person,  and  can  no  longer  render  to  his  master  the  services 
due  under  the  contract  of  service,  both  master  and  ser- 
vant have  their  separate  action  for  the  damage  accruing 
to  each  from  this  injury,  but  the  measure  of  the  master's 
damage  is  the  loss  of  the  service  to  which  he  was 
entitled  under  the  contract  of  hiring  with  the  servant. 
The  contract  of  service  still  continuing,  notwithstanding 
the  injury  to  the  servant  which  incapacitates  him  from 
rendering  the  services  due  thereunder,  the  master  is 
entitled  to  compensation  for  the  loss  of  such  services 
still  due ;  but  in  such  a  case  of  inj  ury  to  the  servant, 
supposing  that  the  i^ervant,  finding  himself  incapable 
by  reason  of  the  injury  received,  of  rendering  any  fur- 
ther service,  for  which  damage  he  has  a  complete  cause 
of  action  against  the  wrong-doer,  declines  to  continue 
in  the  service  of  the  master  any  longer,  and  in  express 
terms  puts  an  end  to  the  contract  of  service,  can  it  be 
said  that  the  master  would  nevertheless  still  be  entitled 
to  recover  damages  from  the  person  who  injured  the 
servant  for  loss  of  service  during  any  portion  of  time 
subseque.^t  to  the  servant  so  terminating  the  contract 
of  service  ?  The  answer  must  clearly,  in  my  judgment, 
be  in  the  negative,  and  for  the  reason  that,  the  contract 
of  service  being  terminated,  the  master  cannot  be  enti- 
tled to  demand  compeHsation  for  the  loss  of  services  to 
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1882      "which  he  is  no  longer  entitled.    The  gist  of  the  master's 

UovAQRjjK  action  is  not  that  the  act  of  the  wrong-doer  to  his  servant 

jj^l^,     has  caused  the  termination  of  the  master's  contract  with 

„ ,   his  servant,  in  virtue  of  which  contract,  if  not  terminated, 

the  master  would  have  been  entitled  to  the  benefit  of 
the  services  of  the  servant,  but  that  the  act  of  the 
wrong-doer  has  deprived  the  master  of  the  benefit  of 
services  to  which  he  continued  to  be  entitled  under  a 
still  existing  contract  with  his  servant,  so  when  the 
death  of  the  servant  results  from  the  injury,  the  con- 
tract of  service  and  the  master's  claim  to  any  fatare 
service  thereunder  is  conclusively  determined,  and  bo 
all  claim  for  damages  for  loss  of  service  subsequent  to 
the  death  must  cease.  Up  to  the  death,  if  the  contract 
still  continues,  the  master  is  entitled  to  recover 
damages,  but  ne  plus  ultra.  It  is  no  answer  to  say,  but 
the  tort  feaser,  who  injured  the  servant,  has  been  the 
cause  of  the  termination  of  the  xsontract,  and  for  such 
injury  to  the  master  he  should  render  compensation, 
notwithstanding  the  death  of  the  servant,  and  for  a 
period  of  time  subsequent  to  the  death.  In  my  mind, 
the  answer  to  this  suggestion  is  complete,  and  is,  that 
as  there  is  no  cause  of  action  in  the  master  against  the 
person  who  has  injured  the  servant  which  the  law 
recognizes,  except  for  compensation  for  the  loss  of  ser^ 
vice  to  which  in  virtue  of  a  continuing  existing  con* 
tract  the  master  is  entitled,  when  the  death  of  the  ser- 
vant  occurs,  (no  matter  from  what  cause  occurring),  the 
contract  of  hiring  being  determined,  the  right  of  the 
master  to  all  service  under  the  contract  ceases,  and  such 
righl  ceasing,  all  claim  for  damages  for  loss  of  service 
must  cease  also.  It  would  be  very  anomalous  if  the 
same  common  law,  which  gave  no  cause  of  action  to  the 
personal  representatives  of  the  injured  person  to  recover 
damages  for  a  i>eriod  subsequent  to  the  death  of  the 
ix\jured  person,  should  give  to  a  master  damages  for 
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such  period  fonnded  npon  the  claim  that  he  had  lost      ^^^ 

the  benefit  of  the  services  of  the  deceased  person  to  Monaohjln 

which  alone  he  was  entitled  in  virtue  of  a  contract  with     HoRy. 

the  deceased,  and  which  contract  was  in  law  terminated  _  _ 

-      -  .     ,  Gwynne,  J. 

by  his  decease. 
The  case,  then,  may  be  said  to  stand  thus : — 
The  Admiralty  Court  exercises  jurisdiction  in  cases  of 
personal  injury  resulting  in  death  under  the  provisions 
of  Lord  CampbeWs  Act  ;  as  to  the  right  to  exercise  the 
jurisdiction,  the  Court  of  Appeal  from  the  judgments  of 
the  Admiralty  Court  is  divided.  The  majority  of  the 
common  law  judges  who  have  had  the  matter  before 
them,  is  of  opinion  that  the  Admiralty  Court  has  not 
the  jurisdiction  which,  however,  it  continues  to 
exercise.  All  the  judges  of  all  the  courts,  includ- 
ing  the  judge  of  the  Admiralty  Court  hold  that, 
except  in  virtue  of  Lord  CampbelPs  Act,  the  Admiralty 
Court  has  no  jurisdiction  in  a  case  of  the  nature 
of  the  present,  and  no  such  jurisdiction  in  such  a  case 
has  ever  been  asserted.  This  action,  therefore,  cannot 
be  maintained  in  the  Maritime  Courts  of  the  Dominion 
by  the  petitioner,  either  in  the  character  of  mother  or 
of  mistress  of  the  deceased. 

In  the  view  which  I  take,  it  is  unnecessary  to  in- 
quire whether  the  plaintiff's  petition  is  framed  upon 
the  relationship  of  master  and  servant  having  been  in 
existence.  As  it  is  only  for  loss  of  service  that  a  master 
can  recover  in  respect  of  an  injury  done  to  his 
servant,  which  loss  must  be  averred  and  proved, 
Grunnell  v.  Wells  (1)  and  cases  ibi,  it  seems  to 
be  essentially  necessary,  and  this  is  the  invariable 
practice,  to  aver  that  the  person  injured  was,  at  the 
time  of  the  injury  being  received,  the  servant  of  the 
plaintiff.  This,  the  petitioner  in  this  case  seems  studi- 
ously to  avoid  doing.    The  x>etitioner  preferring  to  rest 

(1)  7  M.  &  Qt;  1042, 
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1882      }ier  claim  upon  the  relationship  of  parent,  and  although 

MoKAOHAjr  as  parent,  she  may  have  been  entitled  to  the  service  of 

„^*       her  deceased  child,  still  that  was  not  necessarily  bo,  for 

consistently  with  what  is  alleged  in  the  petition  the 

^'^i[^'  '  deceased  at  the  time  of  the  collision  may  have  been  de 
facto t  the  servant  of  another.  It  certainly  is  not  averred 
that  he  was  the  servant  of  the  plaintiff,  and  if  he  was 
not  so  de  facto  the  plaintiff  would  have  no  cause  of 
action ;  but  this  is  a  point  of  no  importance,  as  in  the 
case  of  master  and  servant,  the  action  does  not  lie  at 
all  when  the  death  of  the  servant  is  the  immediate 
result  of  the  injury.  The  appeal  must,  in  my  opinion, 
be  dismissed  with  costs  for  the  reasons  above  stated* 

Appeal  dismissed  with  costs. 

Solicitors  for  appellant :  Robinson,  O'Brien  Sf  Scott. 

Solicitor  for  respondent :  Duncan  DougalL 


1881     DONALD  McDonald Appellant  ; 

•Not.  8.  j^io) 

^     JOSEPH  N.  LANE  et  al Rbspondknts. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SCX)TLA. 

RepUvi$^'^Po9B€8sion  at  against  wrong-doer — Mixture  of  logs. 

L.  ei  al.,  claiming  certain  landB  in  the  township  of  HorUm  under  a  ^ 
paper  title,  built  a  bam  and  camp  in  1875,  commenced  and 
continued  logging  all  that  winter  and  in  subsequent  years. 

In  1877  McD.j  setting  up  a  title  under  certain  proceedings 
adopted  at  a  meeting  of  the  inhabitants  of  the  townnhip  in  1847, 
held  for  the  purpose  of  making  provision  for  the  poor,  by  which 


*Pausnt. — Sir  W.  J.  Bitchiei  C.J.  \  and  Strong,  Foumier,  Henry 
and  Taschereau,  JJ. 
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certain  comxnissionen  were  authorized  to  sell  yacant  land?,  ent^er-       1881 
ed  upon  and  cut  on  the  lands  in  question  some  500  trees,  which  ^  IT*^ 
he  put  on  the  ice  outside  and  inside  L,  et  aV»  hoom  mixing  them         9. 
with  some  900  logs  already  in  said  boom  and  cut  by  L,  et  alf      I^axu. 
in  such  a  way  that  they  could  not  be  distinguisded.    McD.  then 
claimed  the  whole  as  his  own,  and  resisted  L.  et  aVs  attempt  to 
remove  them.    On  an  action  of  replevin  brought  by  L.  et  dl  for 
1,440  logs  out  on  said  lands. 

Held,  that  X.  et  aVe  possession  of  the  lands  in  question  was  sufficient 
to  entitle  them  to  recover  in  the  present  action  against  McD. 
who  was  a  wrong-doer,  all  the  logs  cut  on  the  lands  in  question; 

Per  Strang f  J. :  When  one  party  wrongfully  intermingles  his  logs 
with  those  of  another,  all  the  party  whose  logs  are  intermingled 
can  require  is,  that  he  should  be  permitted  to  take  from  the 
whole  an  equivalent  in  number  and  quality  for  those  which  he 
originally  possessed. 

Appeal  from  a  judgment  of  the  Supreme  Oourt  of 
Nova  Scoiia  This  was  an  action  of  replevin  (brought 
by  the  re8i>ondent8  in  the  Supreme  Court  of  Nova  Scotia^ 
against  appellant,)  for  1,440  spruce  and  pine  logs  cut 
on  lots  816  and  816  in  the  township  of  Horton,  in  the 
Oounty  of  King^s,  chiefly  known  as  the  Johnston  lot. 
The  writ  contained,  besides  the  first  count  in  replevin, 
two  other  counts  in  trover,  but  the  verdict  for  the 
plaintiffs  was  taken  only  on  the  first  count.  Plaintiffs 
claimed  and  had  actual  possession  of  the  land  under  an 
agreement,  under  seal,  made  in  1878,  with  one  Moore^ 
to  whom  the  lots  had  been  conveyed  by  deed  in  1854. 
In  1875  having  built  a  bam  and  also  a  camp  on  the  land, 
plaintiffs  commenced  and  continued  logging  all  winter 
and  cut  1,700  trees,  and  so  also  in  subsequent  years.  In 
1877  defendant,  claiming  title  under  one  Benjamin^  cut 
fiOO  trees  on  the  disputed  lot,  and  put  them  partly  inside 
and  partly  outside  of  the  plaintiff's  boom,  mixing  them 
with  some  900  logs  cut  by  the  plaintiffs  in  such  a  way 
that  they  could  not  be  distinguished.  As  to  Befy'amin's 
title,  it  consisted  in  a  deed  dated  2nd  March,  1872,  by 
which  certain  parties,  who  had  been  authorized  at  a 
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1881  meeting  of  the  inhabitants  of  the  townships  held  in 
McDonald  1847  for  the  purpose  of  making  provision  for  the  i)oor, 
jj^^^  conveyed  to  him  and  others  a  certain  tract  of  land  situate 
in  Horton  township  and  known  as  vacant  lands,  con* 
taining  seven  thousand  acres.  This  deed  was  accom- 
panied by  a  x>ower  of  attorney,  empowering  Bemjamin 
and  the  other  grantees,  to  ask,  demand  and  receive  com- 
pensation and  damages  from  all  persons  liable  for  tres- 
passes committed  on  the  lot  described  in  the  deed.  The 
defendant  then  claimed  the  whole  of  the  logs  as  his 
own,  and  resisted  the  plaintiffs  attempt  to  remove  them, 
whereui>on  the  plaintiffs  took  out  a  writ  of  replevin, 
under  which  they  took  all  they  could  identify  and 
enough  to  make  up  the  number  cut  on  the  Johnston 
land  and  by  themselves. 

The  cause  was  tried  before  the  Hon.  Mr.  Justice  Da* 
Barres  and  a  jury  at  Kentville,  and  resulted  in  a  verdict 
for  the  respondents.  The  appellant  having  taken  out 
a  rule  nisi  to  set  this  verdict  aside,  the  Supreme  Court 
of  Nova  Scotia  after  argument  gave  judgment  discharg- 
ing the  rule  nisi  with  costs,  from  which  judgment  the 
present  appeal  was  taken. 

The  appeal  was  argued  exparie  by  Mr.  Rigby,  Q-C, 
for  appellant : 

This  was  an  action  of  replevin  with  counts  in  trover, 
and  although  the  Judge  at  the  trial  directed  a  verdict 
to  be  entered  on  the  replevin  count  alone,  I  contend 
this  does  not  remedy  the  defect  and  that  the  jury  have 
found  on  a  bad  writ  (1).  This  was  taken  as  one  of  the 
grounds  in  the  motion  for  non-suit. 

Appellant  having  entered  upon  the  lands  described 
in  his  deed,  was  in  possession  with  color  of  title  and 
had  a  legal  right  to  the  trees,  all  of  which  were  cut 
upon  those  lands,  as  against  the  resx>ondents,  who  were 
trespassers  without  right  other  than  could  be  obtained 

(I)  See  Bev.  State.  N.  S.,  4  serieS;  p.  i47,  seo.  25. 
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by  the  mere  act  of  cutting  them.     Washburn  on  Real      ^^^ 
Property  (1).  MoDonaij) 

But  admitting  respondents  to  be  entitled  to  the  trees     j^^ 
cut  by  them,  these  only  amounted  to  980,  whereas  they      — ^ 
replevied  1443,  or  over  500  that  had  been  cut  by  appel- 
lant. 

The  alleged  admixture  by  appellant  of  his  logs  with 
those  cut  by  respondents,  (a  point  taken  for  the  first 
time  in  the  judgment  of  the  Court  below)  is  not  suffi- 
cient to  justify  the  verdict  for  the  following  reasons : 

The  fact  of  the  admixture  or  confusion  was  not  sub** 
mitted  to  the  jury,  and  was  not  found  by  them,  it  is  a 
question  of  fact,  and  cannot  be  set  Up  by  the  Court  as  a 
matter  of  law,  as  it  has  been  in  this  case. 

The  appellant  having  intermixed  the  logs  innocently, 
and  under  a  claim  of  right,  believing  that  those  placed 
within  the  boom  by  respondents  had  been  cut  upon 
his  land  and  were  his  property,  the  whole  quantity 
became  the  common  property  of  the  appellant  and 
respondents,  and  the  latter  had  no  right  to  take  more 
than  their  own  property,  t.  c,  930  trees. 

In  any  case,  admitting  that  the  admixture  was  wilful 
and  wrongful,  yet  still  the  respondents  have  got  209 
trees  at  least  more  than  they  were  entitled  to.  Ihey 
placed  all  that  they  had  cut  within  the  boom,  and 
while  appellant  placed  some  that  he  had  cut  with 
these,  within  the  boom,  he  also  placed  209  on  the  land- 
ing outside  the  boom  where  they  were  not  commingled 
with  any  logs  of  the  respondents,  but  these  latter  were 
taken  under  the  replevin  and  the  respondents  right  to 
them  confirmed  by  the  verdict,  whereas,  at  least  as  to 
them,  there  should  have  been  a  judgment  de  retorno 
habendo.    Spence  v.  Union  Marine  Ins.  Co.  (2) ;  Ryder 

(1)  4tb  Edit.,  vol.  3,  p.  137,  150    (2)  L.  B.  3  C,  P.  427,  439, 
tol5K 
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1881      T.  Hathaway  (1) ;  Lawrie  v.  Rathbun,  et  al.  (2) ;  Water- 
MoDoKALD  man  on  Trespass  (3). 

•  ••  I    also    submit    there    was    evidence    improperly 

—      admitted 

The  alleged  plan  of  the  township  of  Horton^  most 
material  evidence  for  respondents,  upon  which  their 
whole  title  rested,  was  admitted,  in  the  face  of  the 
objection  of  appellant's  connsel,  upon  the  evidence  of  a 
clerk  from  the  Crown  Land  Office  that  he  got  the  plan 
in  that  office  where  it  had  been  since  he  first  became  a 
clerk  there  eleven  years  previously,  and  that  he  had 
been  told  it  was  the  plan  of  Horton  township.  No 
evidence  of  any  partition  or  survey  was  given. 

SllOHiB,  OJ. : 

The  plaintiffs  were  in  actual  possession  of  the  property 
in  dispute,  and,  neither  party  showing  title  to  it,  the 
party  in  possession,  as  against  the  wrong  doer,  was 
entitled  to  claim  for  trespass.  In  my  opinion  the  mix- 
ing of  the  logs  is  not  important  in  this  case,  it  has  no 
bearing  upon  the  case  in  any  way. 

Strong,  J.:— 

I  think  this  appeal  ought  to  be  dismissed,  but  not  for 
the  reasons  given  in  the  judgment  of  the  court  below. 
The  mixing  by  the  defendant  of  the  600  logs  cut  by 
him  with  the  930  cut  by  the  plaintiffs  did  not  entitle 
the  plaintiffs  to  replevy  the  whole  1,480,  as  held  by 
the  Supreme  Court  of  Nova  Scotia, 

The  question  of  title  to  chattels  caused  by  one  party 
wrongfully  commingling  his  own  property  with  that 
of  another,  has  frequently  arisen  with  reference  to 
chattels  of  the  description  of  those  in  question  here,  and 
it  is  well  settled  that  all  that  the  party  whose  logs  are 
intermingled  can  require,  is  that  he  should  be  permitted 

(1)  21  lick.  298.  (2)  38  U.  C.  Q.  B.  255. 

(3)  VoL  1,  sec.  405, 406, 497. 


»i 
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to  take  from  the  whole  lot  an  equivalent  in  number  and      1^2 
quality  for  those  which  he  originally  possessed.  McDonald 

Mr.  Justice  Cooley  thus  states  the  results  of  numer-     j^^^^ 
ous  authorities  on  this  x>oint  in  Michigan  : — 

This  rule  has  been  applied  to  the  case  of  quantities  of  saw  logs 
belonging  to  different  parties  but  conuningled  together,  and  it  is  held 
that  to  give  the  party  whose  logs  are  lost  the  option  of  taking  from 
the  mass  an  equivalent  in  quantity  or  quality,  or  of  demanding  the 
value,  is  all  that  injustice  he  can  require  (1). 

For  another  reason,  however,  I  am  of  opinion  that 
the  plaintiffs  were  entitled  to  recover.  It  is  apparent 
from  the  evidence  that  whether  the  true  boundaries  of 
lot  815  were  or  were  not  those  contended  for  by  the 
plaintiffs,  they  were  in  possession  constructively  of  all 
the  land  claimed  by  them  to  be  lot  815,  upon  which  their 
own  980  logs  as  well  as  the  500  logs  of  the  defendant 
were  cut.  The  possession  of  the  plaintiffs  was  not  of 
course  such  i>osses8ion  as  would  be  had  of  cultivated 
land,  but  it  would  have  been  sufficient,  in  the  course 
of  time,  to  have  conferred  upon  them  a  title  to  this  land 
under  the  Statute  of  Limitations,  supposing  they  had 
not  a  title  under  the  agreement  in  pursuance  of  which 
they  took  possession.  The  plaintiffs  claimed  the  whole 
of  this  land,  by  the  description  of  Lot  316,  under  u  paper 
title.  Therefore,  when  they  took  actual  possession  of 
part  and  built  a  barn  upon  it,  they  were,  on  the 
authorities  under  the  Statute  of  Limitations,  construc- 
tively in  the  possession  of  the  whole.  Then  the  defen- 
dant had  not  any  possession,  for  mere  occasional  acta 
of  trespass  cannot  constitute  a  possession,  and  he  had 
no  title,  it  being  absurd  to  call  that  a  title^  which  was 
derived  from  the  pretended  authority  of  the  town  meet- 
ing held  in  1847.  The  consequence  is  that  the  plain- 
tiff's possession  being  ;?fim (2 /act e  evidence  of  seisin  in 
fee,  the  title  to  the  logs  cut  by  plaintiffs  as  well  as  by 

(1)  Cooley  on  Tort^,  p.  54. 
80J 
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18S2      defendant,  vested  as  soon  as  cut  in  the  plaintiffs,  who 

McDonald  were  therefore  entitled  to  recover  the  whole  in  this 

,  ••        action  of  replevin,  and  for  that  reason  this  appeal  must 

be  dismissed  with  costs. 

Strong,  J. 

'         FoURNiER  and  Taschkrkau,  JJ.,  concurred  with 
Strongs  J. : 

Hknry,  J. :  — 

For  the  reasons  given  by  the  learned  Chief  Justice 
when  delivering  the  judgment  of  the  court  in  the  court 
below  and  in  the  charge  of  Mr.  Justice  Pes  Barres^ 
before  whom  the  issues  in  this  case  were  tried,  I  think 
the  respondents  entitled  to  recover.  They  were  in 
possession  of  the  lands  upon  which  the  greater  number 
of  the  logs  were  cut  for  several  years  under  a  purchase 
from  Daniel  Moore,  and,  for  three  or  iour  or  years  previ- 
ous had  been  in  the  sole  occupation  of  it,  and  each  year 
had  cut  logs  on  it  and  hauled  them  off  it  They  had 
also  erected  upon  it  a  barn.  While  so  in  possession 
they  cut  during  the  winter  of  1878  930  trees  and  hauled 
them  out  to  a  lake  on  the  same  land  upon  which  they 
had  been  cut,  where  they  placed  them  on  the  ice  pro- 
tected by  a  boom  which  they  placed  around  them  to 
prevent  their  being  floated  away  when  the  ice  should 
break  up.  Some  few  of  the  logs  were  marked,  but 
the  far  greater  number  were  not.  Some  time 
shortly  afterwards,  the  appellant  placed  five  hundred 
and  thirteen  logs,  cut  on  the  same  land  as  those  cut  by 
the  respondents,  unmarked,  inside  the  respondents  boom 
and  mixed  up  with  those  of  the  respondents.  The  re- 
spondents subsequently  attempted  to  distinguish  their 
logs  from  those  of  the  appellant  and  mark  them,  but 
were  prevented  from  doing  so  by  the  appellant's  servants 
and  the  appellant  claimed  all  the  logs  in  the  boom 
placed  there  by  both  parties.  The  respondents  then 
Qomme^ced  the  present  action  by  a  writ  containing  the 
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declaration  with  one  count  in  replerin  and  two  in      l^M 
trover.    At  the  trial  the  joinder  of  those  counts  was  MoDoxald 
objected  to,  and  thereupon,  the  presiding  judge  left     j^^^ 

the  case  to  the  jury   solely  on   the  first   count,  and      

the  jury  found  a  verdict  for  the  respondents.  It  was  ^JUIl  ' 
shown  on  the  trial  that  Danvd  Moore  from  whom  the 
respondents  had  several  years  before  received  a  convey  * 
ance  of  the  land  in  question,  and  had  previously  sold  it 
to  another  party,  who  went  into  possession  of  it,  and 
occupied  it  several  years  by  working  on  and  taking  logs 
from  it,  but  failing  to  pay  for  it,  gave  back  the  posses- 
sion of  it  to  Moore,  The  respondents  therefore  were  in 
possession,  not  as  squatters  or  trespassers,  but  as  pur- 
chasers  from  one  who  also  claimed  it  under  a  title  and 
had  possession  of  it.  The  logs  or  trees  were  therefore  in 
the  possession  of  the  respondents  claiming  them  as 
owners,  and  no  person  would  be  justified  in  inter- 
fering with  that  possession  but  one  who  could  show 
himself  to  be  the  titled  owner  of  the  land  upon  which 
they  had  been  cut.  The  appellant  claimed  title  by  a 
conveyance  from  parties  who  had  themselves  no  title, 
and  who  were  never  shown  to  have  ever  been  in  pos- 
session of  the  land.  The  deed  to  Benjamin^  under  whom 
the  appellant  claims  was  not  made  until  1872,  while 
Moore's  title  was  in  1852,  and  at  the  time  when  the 
former  deed  was  given  he  was  in  the  adverse  possession 
of  the  land.  By  the  law  in  Nova  Scotia,  the  deed  so 
made  would  be  void  as  against  Moore,  and  therefore  no 
title  would  pass  to  Benjamin, 

The  defence  is  set  up  under  the  pleas  of  non  cepit 
and  non  deienil,  and  other  pleas  alle^^ing  title.  There  is 
sufficient  evidence  of  the  taking  and  detaining.  No 
title,  as  I  previously  said,  is  shown  in  Benjamin  in  the 
930  trees  cut  by  respondents,  and  there  was  no  pretence 
of  any  in  McDonald, 

As  to  the  balance  of  the  logs,  518,  I  entirely  agree 
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1882      <vritli  the  law  as  laid  down  by  the  learned  Ohief  Justice 

KoJ)oyALD  of  the  court  below.    It  is  clear  that  the  unmarked  logs 

Lamb.     ^^  ^^®  *^^  parties  in  the  boom  could  not  be  distin- 

—      guished.     The  law  in  such  a  case  gives  the  right  of 

'  selection,  without  any  account,  to  him  whose  property 

was  originally    invaded,    and    its   distinct  character 

destroyed  (1.) 

I  am  of  opinion  the  appeal  should  be  dismissed,  and 
the  judgment  below  afl^med  with  costs. 

Appeal  diimissed  with  co  ts. 
Attorneys  for  appellant :    Chipman  Sf  Borden. 
Solicitor  for  respondent :    W.  E.  Roseve. 


•May.  7. 
•Nov.  14. 


1881     JAMES  CORBY  etal Appellants; 

AND 

GEOKaE  B.  WILLIAMS Bkspondent. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO, 

Contract — Vendor  and  purchaser — Jus  disponendi^-^Delicery. 

W.f  a  commission  merchant  residing  at  ToledOf  OhiOf  purchased 
and  shipped  a  cargo  of  com  on  the  order  of  0,  et  oZ.,  distillers  at 
Bellevilley  and  drew  on  them  at  ten  days  from  date  for  the 
price,  freight  and  insurance.  This  draft  was  transferred  to  a 
bank  in  Toledo  and  the  amount  of  it  received  by  W,  from  the 
bank,  and  the  com,  haying  been  insured  by  W,  for  his  own 
benefit,  was  &hi]>ped  by  him  imder  a  bill  of  lading,  which,  together 
with  the  policy  of  insurance,  was  assigned  by  him  to  the  same 
bank.    The  bnuk  forwarded  the  draft,  policy,  and  bill  of  lading 


•Pbubnt — Sir  W.  J.  Ritchie,  Ent,  0.  J.,  and  Strong,  Foamier, 
Henry  and  Qwynne,  J  J, 

(1)  See  2nd  Stephen's  Commentaries,  85,  and  Kent's  Commen- 

tarieai  9th  Ed.  454. 
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to  their  agents  at  BdlevUhf  with  instraotiona  that  tlfe  oom  waa      1881 
not  to  be  delivered  until  the  draft  was  paid.     The  draft  waa     ^^T'^ 
accepted  by  (7.  et  a?.,  but  the  cargo  arriving  at  BelUvHU  in  a         9. 
damaged    and   heated   condition,  between  the  dates  of  the  Wiluamb, 
acceptance  and  the  maturity  of  the  said  draft,  C,  et  ah  refused       ^'"^ 
to  receive  it  and  afterwards  to  pay  draft  at  maturity.     There- 
upon the  bank  and  W.  sold  the  cargo  for  behalf  of  whom  it 
might  concern,  credited  O,  et  ah  with  the  proceeds  on  account 
of  draft,  and  W,  filed  a  bill  to  recover  balance  and  interest. 
Heldf  Reversing  the  judgment  of  the  Court  of  Appeal  of  Ontario, 
iStrongj  J.,  dissenting),  That  the  contract  was  not  one  of  agency 
and  that  the  property  in  the  com  remained  by  the  act  of  W,  in 
himself  and  his  assignees,  until  after  the  arrival  of  the  corn  at 
Belleville  and  payment  of  the  draft;  and  the  damage  to  the 
corn  having  occurred  while  the  property  in  it  continued  to  b« 
in  W,  and  his  assignees,  C.  et  ah  should  not  bear  the  loss. 

Appeal  from  the  judgment  of  the  Court  of  Appeal 
of  Ontario,  whereby  the  decree  pronounced  in  favor  of 
the  appellants  by  the  Court  of  Chancery  for  Ontario^ 
was  rerersed  with  dosts,  and  a  decree  made  in  favor  of 
the  respondent  (1). 

This  was  a  bill  filed  in  the  Court  of  Chancery  for 
Ontario  to  recover  portion  of  the  amount  of  a  bill  of 
exchange  drawn  by  the  respondent  on  the  appellants 
by  their  request  and  accepted  by  them  in  payment  of  a 
cargo  of  corn  purchased  and  shipped  by  the  respondent, 
a  commission  merchant,  residing  at  Toledo,  Ohio,  on  the 
order  and  for  account  of  the  appellants,  distillers,  at 
Belleville,  Ontario.  Upon  the  arrival  at  Belleville  of  the 
cargo,  between  the  dates  of  the  acceptance  and  the 
maturity  of  the  said  draft,  the  appellants  refused  to 
receive  it  and  afterwards  to  pay  the  said  draft  at  matur- 
ity, alleging  the  corn  to  be  heated  and  useless,  and  the 
respondent  thereupon  sold  the  cargo  for  behalf  of  whom 
it  might  concern  and  for  the  best  price  he  could  obtain, 
giving  the  appellants  credit  for  the  proceeds  on  account 
of  their  said  acceptance,  and  sued  appellants  for  the 
balance  and  interest. 

(1)  5  Ont.  App,  B.  626. 
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1882  '       The  a(>pellant8,  by  their  answer,  set  np  that  they  had 
CoBBT     contracted  with  the  respondent  for  the  delivery  of  the 
Willi  vs  ^^"^  ^^  good  order,  at  Belle  ville^  and  that  they  had 
— ^      refused  to  honor  their  acceptance,  as  the  corn  was  dis- 
covered to  be  musty  and  in  bad  condition  on  its  arrival. 
The  pleadings  and  facts  are  fully  set  out  in  the  judg- 
ments hereinafter  given. 

Mr.  Walter  Cassels  for  appellants : 

The  appellants  do  not  admit  that  there  is  any  evid- 
ence showing  that  they  were  contracting  with  the 
plaintiff  as  an  agent  in  the  matter,  and  on  the  con- 
trary, as  will  be  shown  hereafter,  the  conduct  of  the 
plaintiff  shows  conclusively  that  he  was  not  contracting 
as  a  commission  agent,  but  that  he  was  contracting  as  a 
principal. 

The  Court  of  Appeal  assume  that  under  the  true  con- 
struction of  the  contract  the  defendants  were  entering 
into  a  contract  whereby  they  only  agreed  to  pay  for  the 
com  when  delivered  in  Belleville.  It  is  clear  from  the 
correspondence  and  telegrams  which  passed  between  the 
parties  that  such  was  the  intention  on  the  part  of  the 
defendant,  and  the  appellants  submit  that  unless  it  is 
determined  that  a  commission  agent  cannot  enter  into 
a  contract  whereby  he  binds  himself  to  deliver  at  Belle- 
ville,  then  the  contract  must  be  construed  according  to 
its  legal  effect,  and  it  is  of  no  consequence  whether  the 
plaintiff  was  a  commission  agent  or  not. 

This  was  the  first  contract  entered  into  between  the 
plaintiff  and  the  defendants.  It  appears  from  the  evid- 
ence of  the  plaintiff  himself  that  the  ordinary  rate  of 
commission  which  should  be  charged  was  one-half  cent 
a  bushel.  It  appears  that  in  this  case  however,  the 
plaintiff  purchased  the  com  in  question  from  different 
people.  It  appears  that  he  purchased  firom  Howe^  Son 
Sf  Co ,  about  6,600  bushels  at  forty-one  cents.  In  order 
to  fulfil  his  contract  the  plaintiff  borrowed  the  remainder 
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of  the  com  to  make  up  the  cargo  from  King  Sf  Cb.,  and      1881 
on  the  following  Monday  purchased  corn  at  40}  cents     Cosbt 
and  replaced  with  the  corn  so  purchased  that  borrowed  ^  ** 
from  King  Sf  Co,,  therefore  in  regard  to  the  portion  of     — 
the  com  so  purchased  the  plaintiff  so  purchased  it  at  a 
half  a  cent  a  bushel  less  than  charged  to  the  defendants 
these  appellants.    This  difference  would,  had  the  plain* 
tiff  been  acting  as  agent  in  the  matter,  have  accrued  to 
the  benefit  of  the  defendants,  but  the  plaintiff  appro* 
priated  this  difference  for  his  own  use. 

We  submit  that  it  is  of  no  consequence  what  the 
amount  of  the  commission  retained  by  the  plaintiff 
was,  whether  a  large  or  a  small  sum.  It  is  a  cogent 
and  convincing  piece  of  evidence  that  the  plaintiff  was 
not  acting  as  agent  in  the  mattiT,  because  if  he  was,  the 
benefit  of  the  reduction  should  have  gone  to  the  pur- 
chaser. The  position  assumed  by  the  Court  of  Appeal, 
viz.,  that  if  he  had  had  to  pay  more  to  King  4*  Co.,  than 
forty-one  cents,  the  plaiuti^I  would  have  been  the  loser, 
demonstrates  the  force  of  tliis  contention. 

In  due  course,  as  appears  by  the  evidence,  the  com 
would  have  reached  Belleville  within  five  days  after 
leaving  Toledo.  If  the  judgment  of  the  Court  of  Appeal 
is  correct,  so  soon  as  the  c:>rn  reached  Belleville  it  would 
be  the  property  of  the  defendants,  the  present  appel- 
lants. The  plaintiff  chose  to  give  ten  days  time  within 
which  the  defendants  were  to  pay  for  the  corn,  but  the 
plaintiff  assigned  to  the  Merchants'  Bank,  in  Toledo,  the 
bill  of  lading  and  the  policy  of  insurance,  and  this  bill 
of  lading  and  policy  of  insurance  were  transmitted  to 
Belleville  with  instructions  that  the  corn  was  not  to  be 
delivered  over  until  payment  of  the  draft.  Therefore, 
had  the  vessel  not  been  detained  on  the  voyage  the  corn 
would  have  been  at  the  wharf  in  Belleville  for  five  or 
six  days  before  the  defendants  could  have  obtained  the 
same,  pending  the  maturity  of  the  diaft. 
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MBl  Again,  when  the  com  was  damaged  the  plaintiff 
CoRBT  without  reference  to  the  defendants,  the  present  appel- 
WiLUAMs.  ^*^t®»  applies  to  the  insurance  company  for  the  insur- 
ance due  hy  reason  of  the  damage  to  the  corn.  The 
insurance  company  and  the  plaintiff,  each  appointing 
an  arbitrator,  an  award  is  made  assessing  the  amount 
due.  All  this  is  done  in  the  absence  of  the  present 
appellants  and  without  reference  to  them.  Whereas  if 
the  contention  of  the  plaintiff*  and  the  judgment  of  the 
Court  of  Appeal  is  correct,  the  plaintiff*  had  no  right  to 
the  insurance  money,  and  any  loss  due  by  the  insurance 
company  was  payable  to  the  present  appellants.  The 
plaintiff*  also,  without  reference  to  the  present  appel- 
lants, sold  the  corn  in  question. 

We  contend,  also,  that  the  plaintiff  was  a  vendor. 
If  this  be  so,  the  question  is  one  entirely  of  the  con- 
struction of  the  contract  under  telegrams  A  &  B 
especially  the  words  "will  you  deliver  here  at  4*7." 
Under  this  cojitxact  the  property  would  have  remained 
vested  in  the  plaintiff. 

In  addition  to  the  authorities  referred  to  in  the  judg- 
ment of  the  Court  of  Appeal  we  would  refer  to  Ireland  v. 
Livingstone  (1) ;  Jenkins  v.  Brown  (2) ;  Addison  on  Con- 
tracts (3) ;  Kirchner  v.  Venus  (4) ;  Lewis  v.  Marshall  (6) ; 
Leake  on  Contracts  (6) ;  and  BarUett  v.  Pentland  (7) ; 
Parsons  on  Contracts  (8) ;  Robinson  v.  Mollet  (9) ;  So^i- 
lichos  v.  Kemp  (10) ;  Hodgson  v.  Davies  (11) ;  Eogers  v. 
Woodrvjff  (12) ;  Inglebright  v.  Hammond  (18) ;  Hayes  v. 
NesbiU  (14). 

As  to  the  construction  of  the  contract,  the  learned 
judges  of  the  Court  of  Appeal  have  held  that  the  con- 

(1)  L.  R.  5  H.  L,  403.  (8)  Vol.  2,  561. 

(2)  14  Q.  B.  49«.  (9)  L.  R  7  H.  L.  815. 

(3)  7th  ed:  p.  185.  (10)  3  Ex.  105. 

(4)  12  Moo.  P.  C.  361.  (11)  2  C^amp.  532. 

(5)  7  M.  &  G.  745.  (12)  23  Ohio  632. 

(6)  P.  197.  (13)  19  Ohio  337. 

(7)  10  B.  Ar  C.  760.  (14)  25  U.  C.  C.  P.  101. 
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tract  contended  for  by  these  api>ellant8  is  the  correct      ^^^ 
one.    "We  would  refer  to  Dunlop  v.  Lambert  ( 1) ;  Oilmour     q^y 
V.  Stipple  (2) ;  Leake  on  Contracts  (3) ;  Siory  on  Contracts  •-•  *• 
(4) ;  Bundy  v.  Johnson  (5) ;  M'Giverin  v.  Jiames  (6). 

Mr.  Bethune,  Q.  C ,  and  Mr.  Machar^  for  respondent : 

The  evidence  establishes  that  the  plaintiff  acted  in 
the  transaction  of  the  purchase  of  the  cargo  of  com  in 
question  herein  as  the  agent  of  the  defendants,  as  was 
held  by  the  Court  of  Appeal,  and  therefore  the  cargo 
was  at  the  risk  of  the  defendants  from  the  time  it  was 
shipped  on  board  the  schooner  ^^Annandale  " 

The  defendants,  having,  after  receipt  of  advice  from 
the  plaintiff  of  the  purchase  by  him  for  their  account 
and  risk  (in  terms  of  the  invoice  enclosed  in  plaintiffs 
letter  of  advice)  without  objection  or  dissent,  accepted 
the  bill  of  exchange  drawn  by  plaintiff  at  their  requesti 
accompanied  by  the  bill  of  laiding  and  other  shipping 
documents,  must  be  held  to  have  thereby  adopted  the 
construction  of  their  order  in  the  sense  understood  and 
now  contended  by  the  plaintiff,  and  could  not  after- 
wards repudiate  their  engagement  under  pretence  of  a 
different  construction,  and  cannot  now  be  heard  to 
advance  a  different  contention. 

The  defendants  at  all  events  by  their  silence  and 
subsequent  acceptance  recognized  and  ratified  the 
plaintifTs  action  as  in  compliance  with  their  instruc- 
tions. 

The  evidence  establishes  (and  it  was  conceded  by  the 
defendants  upon  the  argument  at  the  trial)  that  the 
said  cargo  when  shipped  was  in  good  order  and  .condi- 
tion, and  was  of  the  quality  or  description  known  as 
old  high  mixed  com,  and  therefore  the  responsibility 
for  any  deterioration  or   alteration  in   its   condition 

(1)  6  CI.  &  Fin.  622.  (4)  P.  803. 

(2)  11  Moo.  P.  C.  560.  (5)  6  U.  C.  C.  P.  221. 

(3)  P.  826.  (6)  33  U.  C.  Q.  B.  212. 
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1881      obaerrable  npon  its  arrival  at  BelleviU^  was  not  in  any- 
CoRBT    wise  due  to  or  chargeable  against  the  plaintiff. 
-^  *!  The  evidence  further  establishes  that  the  said  cargo 

~-.  was  really  paid  for  by  the  defendants,  the  plaintiff* 
not  haying  advanced  any  money  of  his  own  in  order  to 
pay  for  the  same,  but  the  whole  price,  including  com- 
mission, insurance,  &c.,  was  derived  through  the  draft 
upon  the  defendants,  which  was  discounted  at  the 
Merchants'  National  Bank  of  Toledo^  and  was  accepted 
by  the  defendants  upon  presentation  to  them. 

The  learned  counsel  then  referred  : 

A. — As  to  the  relation  of  agency  between  plaintiff 
and  defendants  inter  $e  and  construction  of  orders  and 
ratification  of  acts :  Benjamin  on  Sales  (2nd  Am.  ed.),  p. 
476 ;  Story  on  Agency  (8th  ed.),  ss.  88  (note  8),  84, 74-77, 
82,  111,  112,  199  (note  6),  400-401  a. ;  Paley  on  Agency, 
by  Boyd,  248,  878,  382 ;  2  BelC$  Commentaries,  $  799- 
802. 

English  cases  ^ireZaiM^  v.  Livingston  (1);  Baring  v. 
Corrie  (2) ;  Orissell  y.  Bristowe  (8). 

American  cases — On  construction  and  ratification : 
AhbotCi  N.  Y.  Digest  (4). 

B. — As  to  cargo  being  at  defendants'  risk,  even  as 
between  vendor  and  vendee :  Chitty  on  Contracts  (10 
ed.),  vol.  1  pp.  619  (note),  620 ;  Benjamin  on  Sales,  pp. 
642,  646,  551. 

English  cases — Bull  v.  Bx)hin$on  (5) ;  Dickson  v.  Zizi- 
nia  (6) ;  Tarling  v.  Baxter  (7) ;  Martineau  v.  Kitching  (8). 

American  cases — Crawford  v.  Smith  (9);  Willis  v. 
Willis  (10) ;  Hooben  v.  Bidwell  (11) ;  Merrill  v.  Parker 
(12). 

(1)  L.  R.  5  Q.  B.  515,  (7>  6  B.  A  C.  362. 

(2)  2  B.  &  Aid.  143.  (8)  L.  R.  7  Q.  B.  436. 

(3)  L.  R.  4  C.  P.  36.  (9)  7  Dana  59  61. 

(4)  Sec.  3  p.  392.  (10)  6  Dana  48. 

(5)  10  Ex.  342.  (11)  16  Ohio  509. 

(6)  10  0.  B.  602.  (12)  24  Maine  89. 


Cobby 

WlUULUIfl. 
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Mr.  Waller  CasseU  in  reply.  l^l 

Ritchie,  C.  J.  :— 

The  plaintiff  is  doing  business  as  a  commission 
merchant  at  Toledo,  in  the  U.  S.  A.  The  defendants  are 
grain  dealers,  residing  and  doing  business  at  Belleville, 
in  the  dominion  of  Canada.  This  was  the  first  business 
transaction  between  the  parties ;  defendants  had  had 
dealings  with  plaintiff's  brother,  in  whose  employ 
plaintiff  was,  and  to  whose  business  he  succeeded. 
The  communications  between  the  parties  in  reference 
to  the  matters  in  controversy  were  by  means  of  tele- 
grams, and  from  these  telegrams  must  be  gathered  the 
contract  in  this  case.  The  first,  of  which  we  have  any 
evidence,  was  from  the  plaintiff  to  one  of  the  defendants, 
and  is  as  follows  : 

1  Telegram,— (A.)— ^o^tfio,  Sept.  13th,  1878.    To  H.  Oorhy,  jun., 

Belleville,  OnU :  Schooner  Annandale  ohtainahle  5c.,  vessel  paying 

unloading.    High  niized  costing  47. 

Geo,  E.  Williams, 

It  is  very  obvious  that  this  must  have  been  pre- 
ceded by  some  inquiry  as  to  the  transportation  and 
cost  of  com  in  the  Toledo  market ;  if  so,  it  must  have 
been  by  letter  or  telegram,  the  contents  of  which 
either  party  might  have  shown ;  as  neither  did  do  so,  it 
may  be  inferred  that  any  communication  which  did 
take  place  would  throw  no  additional  light  in  support 
of  the  contention  on  either  side, 

j^To  this  telegram  of  the  l-3th,  defendants  on  the  same 
day^reply, 

(B.)  Belleville^  Ont.,  Sept.  13th,  1878,  6.45  p.m.    To  G0O.  E.  WiU 

liama :  Do  you  not  think  corn  will  be  lower  next  month  ?  Will  you 

deliver  here  at  47. 

H.  Corby  S  Sons. 

To  which  pi  alntiff*  immediately  answers  : 

(C.)  Toledo,  Sept  13th,  x878.  To  ff.  Corby  &  Sons,  Bellivilts, 
Ont, :  Higher  corn  predicted  by  exporting  cuBtomerB.  England 
advancing.    October  selling  here  half  abort  oaah.    We  don^t  antioi- 
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18SI       pate  lower  prices,    Feoeipts  light.     Roada   bad.    Good  nhipping 
^C'^       demand,  o£Fer  cargo  47,  cost  f reighti  comxnissioiiBy  insurance.  Prompt 
^  acceptance. 

WiLUAxa.  ^^'  ^-  ^^^'^flww- 

BitehiZcJ     Pl^^iB^tiff  not  receiving  a  prompt  acceptance  of  this 

offer  from  the  defendants,  the  next  day  telegraphs  as 

follows : 

(D.)  Toledo,  Sept.  14th,  1878.^To  H.  Corhy  S  Sont,  JisZtsotfit, 
OnU:  13,000  or  16,000  spot,  vessel  obtainable,  vessel  paying  unload- 
ing expenses.  Hurry  answer.  Oeo.  E,  Williams.  (Pencilled  by 
Clark.)    The  captain  is  waiting  answer.    He  wants  to  give  BaHdell 

by  two  o'clock,  but  will  wait  for  your  answer. 

Clark. 

On  the  same  day  defendants  answer  as  follows : — 

(E.)  Belleville,  Out,  Sept  14th,  1878.— To  O.  E.  WUliafns:  Will 
take  ]  3,000  old  high  mixed  47  delivered  here,  vessel  paying  loading. 
Draw  ten  days  through  Merchants'  Bank  here.    Send  prime  com. 

J7.  Corby  S  Sons. 

And  on  the  same  day  plaintiff  telegraphs  his  acquiesc- 
ence and  execution  of  the  order  in  these  terms : — 

(F.)  Toledo,  Ohio,  Sept.  14th,  1878 ^To  ff.  Corhy  d:  Sons,  Belh- 

vUle,   Ont:  Telegram  received.    Executed  order— Hmit    Loading 
schooner  Annandalc,    About  13,000. 

Geo.  E.  WilliamM. 

These  are  all  the  communications  that  passed  with 
reference  to  the  purchase  of  this  corn. 

On  the  16th  of  Sept.  plaintiff  thus  enclosed  the  in- 
voice and  adrised  the  drawing  of  the  draft  and  sailing 
of  the  vessel : 

(K.)  Toledo,  Ohio,  Sept.  16th,  1878.— To  Messrs.  H.  Corby  S  8on9f 
Billeville,  Ont. :  Qentlemen,  we  enclose  invoice  of  12,965  ff^  bushels^ 
H.  Mix.  com  per  schooner  Annandale,  draft  as  stated  made*to-day. 
Phis  cargo  of  com  we  know  will  please  you.  It  is  as  nice  a  one  as  hat 
left  here  this  season.  The  schooner  sailed  this  p.m.  with  a  fair  wind* 
Com  ruled  dull  to-day,  and  prices  are  a  shade  lower.  Any  demand, 
however,  would  set  prices  up  again  rapidly,  as  the  stocks  are  not 
heavy  and  our  receipts  only  moderate.    See  P.  C.  enclosed. 

Yours  traly, 

Geo.  E.  Waiiami. 

SxaiBiT  (L.)  Account  purchase  by  Oiorge  E.  WUliumi  of  12^596*30 
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bushels  high  mixed  com,  for  account  and  risk  of  MesBrs.  JI,  Oorby  S     *  1881 
Sona.    Shipped  schr.  Annandale :  n^^^ 

1878— Sept.  14,  purchased  12,965-30  bush.,  at  ^^ 

•    42c $5,445  61  Wiluaus. 

Freight,  5c.    Cost  afloat,  Belleville,  47o.  __.  "v^P  T 

Advanced  Captain 20  00  «iwnie^ 

f5,465  51 

Credit. 

Sept  16,  by  draft  10  days $5,492  16 

Less  interest  10  days  at  10  p.  c. 

and  exchange  i..... 26  65 

$5,465  51 

E.  is  0.  E, 

Toledo,  Ohio,  Sept.  16, 1878.  George  E.  Williami. 

Part  of  the  corn  thus  shipped  was  purchased  at 
different  prices  by  plaintiff  and  part  borrowed  by  him 
from  another  party,  and  subsequently  returned.  As  to 
this  purchase  by  defendants,  plaintiff's  brother  in  his 
employ,  a  witness  on  his  behalf,  says : 

In  this  case,  on  the  purchase  of  this  specific  cargo,  it  was  out  of 
the  usual  course,  in  that  time  was  asked  for  in  payment.  The  de- 
fendants asked  a  ten  days  draft,  equivalent  to  1 3  days  time. 

The  com  was  shipped  under  the  following  bill  of 
lading : 

Exhibit  X (Annandale s  Bill  of  Lading). 

Toledo,  0.,  Sept.  16th,  1878. 

Shipped,  in  good  order  and  condition,  hy  George  E,  Williame, 
successor  to  E,  R,  Williams  d:  Co.,  as  agents  and  forwarders,  for 
account  and  at  the  risk  of  whom  it  may  concern,  on  hoard  the 

schooner  Annandale,   whereof ^is  Master,  hound  from 

this  port  for  Belleville,  the  following  articles  as  here  marked  and 
described,  to  be  delivered  in  like  good  order  and  condition,  as 
addressed  on  the  margin,  or  to  his  or  their  assigns  or  consignees,  upon 
paying  the  freight  and  charges  as  noted  below  (dangers  of  navigation, 
fire,  and  collision  excepted). 

And  it  is  agreed  between  the  carriers,  and  shippers  and  assigns, 
that  in  consideration  especially  of  the  rate  of  freight  hereon  named, 
the  said  carriers,  having  supervised  the  weighing  of  said  cargo  in- 
board,  hereby  agree  that  this  bill  of  lading  shall  be  conclusive  aa 
between  shippers  and  assigns,  and  carriers,  as  to  the  quantity  of 
cargo  to  be  delivered  to  consignees  at  the  port  of  destination  (except 
when  grain  is  heated  or  heats  in  transit),  and  that  they  will  deliver 
the  fall  quantity  hereon  nazned,  or  pay  for  any  part  of  cargo  not 
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1881       deliyered,  al  the  current  market  price;  the  yalae  thereof  to  be 
""^"^^       deducted  from  the  freight  money  by  oonBigneei,  if  they  shall  so  elect, 
9  and  thereupon  the  carrier  ehall  be  subrogated  to  the  shippers  and 

WiLLUitti  owners  rights  of  property  and  action  therefor. 

— 7-  And  said  shippers  or  owners  her^^by  assign  their  claim  and  right 

'      '  of  action  for  such  deficiency  or  deficiencies  to  the  carrier. 

In  witness  whereof,  the  said  master  of  said  vessel  hath  affirmed  to 
-...  bills  of  lading  of  this  tenor  and  date,  one  of  which  being 

accomplished  the  othjer  to  stand  void. 
The  Merchants'  Nat.  Bank, 

Toledo,  0.    a  a  DooliiUe,  Cr. 
Order  of  12,965»J  Bus.  Hi  M.  Com. 

Merchants'  National  Bank,  Freight  5c.  per  Bu. 

Toledoj  0.,  Vessel  to  unload. 

To  the  Merchants'  Bank  of  Canada,      Advanced  $20  on  acct  freight. 

BelUville,  Ont.,  Peter  MowaU 

Care  H,  Corby  <fe  Sony 

Belleville,  Ont 

The  draft  is  as  follows  : — 

ExHiBrr  (Z.)  Aooeptanob  ik  Suit. 

Geo.  E.  WilliamSj  successor  to  E,  R.    Wil- 
liams &  Co. 
Grain  Commission  Buyers, 
$5492.16.  Toledo,  OhiOy  Sept.  16th,  1878. 

Ten  days  after  date,  with  exchange  on  New 
York  and  Belleville  Bank  charges,  pay  to  the 
order  of  ourselves,  fifty-four  hundred   and 
*»cBO'^ai-H       .—     ninety-two  tVo  dollars,  at 
2  9*     ff^  o  2  J  ►Sij  *i         Value  received,  and  charge  the  same  to 
*  g  fe* J     ^  J2  '^      &    account  of  Geo.  E,  Williams. 

C  -x?  Q        K»  ft^     CQ        To  Messrs.  H.  Corby  4r  Sons,  BeUevUU,  Ont^ 

This  draft  was  transferred  by  the  plaintiff  to  the 

Merchants'  National  Bank,  Toledo,  and  the  amount  of  it 

realized  from  them  by  plaintiff;  and  with  it  the  bill  of 

lading  and  policy  of  insurance  were  handed  to  the  bank 

as  security  for  the  payment  of  the  draft,  the  amount  of 

which  they  had  so  advanced  to  plaintiff    The  plaintiff 

thus  describes  his  mode  of  dealing  with  the  bank : — 

Q.— Whose  name  was  used  in  the  purchase  of  that  corn  7  A. — ^The 
general  custom  is  for  us  to  notify  our  banks  what  orders  we  have,  uid 
they  supply  us  with  the  currency,  and  we  agree  to  give  them  a  bill 
of  lading.  The  bank  furnishes  the  money  on  my  promise  to  give 
them  the  bill  of  lading  and  draft  on  our  customer  when  the  com  la 
loaded|  and  in  this  case  it  waa  on  Corby  Ss  Son. 
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With  this  arrangement,  it  must  be  borne  in  mind,  the      ^^^^ 
defendants  had  no  connection.     Under  ordinary  circum-     Corby 
stances  in  the  nsual  course  of  dealing,  when  payment  -vstiluams. 
was  made  by  draft  at  sight  it  would  no  doubt  work   .  — 7- 

satisfactorily  to  all  parties,  but  was  in  my  opinion  quite      1 

inapplicable  to  such  a  case  as  this,  which,  as  the  witness 
says,  "  was  out  of  the  usual  course,  in  that  time  was 
asked  in  payment."  The  bill  of  lading  was  by  the 
Merchants'  National  Bank  of  Toledo  indorsed  over  with 
the  draft  and  policy  of  insurance  and  transmitted  to 
the  Merchants'  Bank  of  Canada,  Belleville,  for  collection 
and  remittance,  with  instructions  to  that  bank  not  to 
hand  oyer  the  bill  of  lading  or  allow  the  cargo  to  be 
delivered  till  the  draft  was  paid. 

The  draft  was  accepted  by  defendants  on  the  19th 
September,  1878. 

The  evidence  shows  that  under  ordinary  ciicum- 
stances  the  voyage  between  Toledo  and  Belleville  is 
under  five  days,  so  that,  as  the  vessel  sailed  on  the  same 
day  the  draft  was  drawn  and  dated,  the  cargo  ought  in 
due  course,  without  accident,  to  have  reached  Belleville 
eight  days  before  the  draft  became  due ;  in  fact  the 
grain  arrived  at  Belleville  several  days  before  the  draft 
fell  due,  in  a  damaged  condition,  having  been  injured 
in  course  of  transportation,  and  defendants  refused  to 
have  anything  to  do  with  it.  The  plaintiff  and  the 
bank  took  possession  of  the  cargo,  disposed  of  the 
same  and  settled  with  the  underwriters  and  discharged 
them.  On  the  draft  maturing,  the  defendants  allowed 
it  to  go  to  protest,  denying  any  liability  to  pay  for  the 
com,  hence  the  present  action  to  recover  the  difference 
between  what  the  bank  and  plaintiff  received  on 
account  of  insurance  and  the  amount  of  the  draft. 

The  defendants  resist  this  claim  on  two  grounds. 
First,  that  under  the  contract,  as  it  is  to  be  collected 
from  those  telegrams,  the  plaintiff  agreed  to  deliver  the 
91 
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1881      com  in  good  condition  at  BtUeville  for  47  cents,  and, 

C^T    not  having  done   so,  cannot  recover  the  price;   and 

*-        secondly,  that  plaintiff,  having  assigned  the  bill  of 

— —      lading  and  policy  of  insurance  to  the  Merchants'  Bank 

'    'of  Toledo^  and  the  same  having  been  transmitted  by 

them  to  Belleville  with  instructions  that  the  com  was 

not  to    be   delivered  to   defendants    until  payment 

of  the  draft,  no  property  passed  to  defendants  and  the 

com  continued  and  was  at  the  time  of  its  injury  the 

property  and  at  the  risk  of  plaintiff  or  the  bank  and  not 

of  the  defendants. 

As  to  the  first  point,  had  plaintiff  in  reply  to  the 
question  in  defendants'  telegram  of  the  18th  Sept.,  '78, 
"  will  you  deliver  here  at  4Yc.,"  simply  assented  thereto, 
I  should  have  found  it  extremely  difficult,  if  not  impos- 
sible, to  put  any  other  construction  on  the  language 
used  than  that  plaintiff  was  to  deliver  the  com  at  Belle* 
ville ;  but  plaintiff  does  not  so  answer,  his  reply  is  *'  offer 
cargo  47  cost,  freight,  commission,  insurance."  I  think 
we  have  here  a  clear  interpretation  of  the  language  of 
defendants'  telegrams,  as  understood  by  plaintiff,  viz., 
that  the  com  was  only  to  cost  the  defendants  47  cents 
at  Belleville^  including  cost,  freight,  commission  and  in- 
surance, and  the  subsequent  telegram  of  the  Hlh  I 
think  supports  this  view,  for  there  he  adds  this  addi- 
tional item,  '*  vessel  paying  unloading  exi>en6e8."  If 
plaintiff  was  to  deliver  at  Belleville  at  47  cents,  what 
possible  interest  had  defendants  in  any  of  these  items, 
cost,  freight,  commission,  insurance,  or  tinloading 
expenses  ?  But  defendants'  next  telegram  still  more 
strongly  confirms  this,  and  shows  it  was  defendants' 
view  also,  for  plaintiff,  having,  as  we  have  seen,  men- 
tioned'*  unloading  expenses,"  defendants,  in  their  tele- 
gram in  reply  accepting  plaintiff's  offer,  seem  to  have 
thought  that  if  there  might  have  been  a  question  as  to 
^he  unloading  expenses,  there  might  also  be  as  to  the 
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loading  expenses.    To  set  that  at  rest,  as  plaintiff  had      ^^^ 
already  done  as  to    the  unloading,  defendants  still     Cobbt 
farther  expressed,  or  rather  make  more  manifest  the  ^jj^^^^ 
meaning  of  the  first  telegram  ("  delivered  here,")  or  at       -^ 

any  rate  of  their  understanding  of  plaintiff's  offer,  by      ^    * 

saying  '*T¥ill  take  18,000  old  high  mixed  47  delivered 
"  here,  vessel  paying  loading." 

If  by  47  delivered  here,  it  was  intended  that  the  corn 
was  to  be  delivered  by  plaintiff  at  Belleville,  and 
defendants  were  to  have  nothing  to  do  with  it  till  it 
was  so  delivered,  what  concern  was  it  of  defendants 
what  the  commissions  cost,  or  what  commissions  and 
freight  were  paid,  or  whether  the  com  was  insured  or 
not ;  or  what  matter  was  it  to  defendants  whether  the 
plaintiff  or  the  vessel  paid  the  expense  of  loading  or 
unloading  ?  Clearly  the  stipulations  that  defendants 
were  to  receive  the  com  free  of  all  these  charges 
must  have  been  based  on  the  idea  that  the  corn  was 
shipped  at  their  risk,  and  were  inserted  for  the  protection 
of  the  defendants ;  and  to  show  that,  though  the  corn 
was,  on  shipment  and  delivery  of  shipping  papers  to 
defendants,  and  the  accepting  the  draft,  to  be  de- 
fendants, it  was  only  to  cost  them  47  cents  at  Belleville ; 
if  otherwise,  and  if  plaintiff  was  bound  to  deliver  at 
Belleville,  and  until  so  delivered  the  corn  was  to  be 
the  property  and  at  the  risk  of  plaintiff,  all  this  as 
to  these  expenses  would  be  meaningless.  I  therefore 
think  the  true  construction  of  the  agreement  between 
these  parties  is  not,  as  defendants  contend,  that  plain- 
tiff  bound  himself  to  deliver  at  Belleville  this  corn 
to  defendants  in  good  condition,  and  that  until  so 
delivered  it  was  to  be  at  plaintiff's  risk. 

I  am  unable  to  distinguish  this  case  [from  that  of 
Tregelles  v.  Sewell  (1).  The  principles  and  reasons  that 
induced  the  Court  of  Exchequer  and  the  Exchequer 

(1)  7  H.  Jfe  N.  574, 

8i»  .        :  : 
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1881      Chamber,  (on  a  contract  whereby  plaintiffs  bought  of 

CoRBT     defendants  800  tons  of  old  bridge  rails  at  «£5  lix.  6d. 

WiLUAMs.  P^^  ^^^  delivered  at  Harburghy  cost,  freight  and  in- 

^  —7—      surance ;  payment  by  net  cash  in  London^  less  freight, 

1     'apon  handing  bill  of  lading  and  policy  of  insurance ; 

a  dock  company's  weight  note  or  captain's  signature 
for  weight  *'  to  be  taken  by  buyers,  as  a  voucher  for 
the  quantity  shipped,")  to  hold  that  the  true  construc- 
tion of  the  contract  was  that  the  defendant  did  not  under- 
take to  deliver  the  iron  at  Harburgh,  but  that  when  he 
put  it  on  board  a  ship  bound  for  that  place  and  handed 
to  the  plaintiffs  the  policy  of  insurance  and  other  docu- 
ments, his  liability  ceased  and  the  goods  were  at  the 
risk  of  the  purchaser,  are  applicable,  in  my  opinion,  to 
the  facts  of  this  case.  When  the  case  of  TregelUs  v.  Sew  ell 
was  in  the  Common  Fleas,  Martin^  B.,  who  had  tried 
the  cause  and  who  on  trial  entertained  a  strong  impres- 
sion that  under  the  contract  defendant  was  bound  to 
deliver  the  iron  at  Harburgh,  says  on  the  argument  that 
his  view  was  altered  by  considering  that  a  document  of 
this  kind  ought  to  be  construed  according  to  the  known 
practice  of  merchants  in  respect  of  such  transactions, 
and  adds : 

The  goods  were  to  be  put  on  board  by  the  vendor,  and  he  was  to 
receive  a  dock  company's  receipt  for  the  weight  or  the  signature  of 
the  captain,  and  he  was  to  take  that  to  the  vendors^  who  were  then 
to  pay  bim  at  the  rate  of  £5  I4s.  6d.  a  ton,  deducting  the  amount  of 
the  freight.  That  would  be  a  common  and  ordinary  transaction. 
Then  the  question  is  whether  the  insertion  of  the  words,  delivered  at 
Harburgh,  costs,  freight  and  insurance,  leads  to  a  different  conclusion. 
It  seems  to  me  that  their  more  natural  meaning  is  the  true 
meaning,  and  that  when  £5  14s.  6d.  was  mentioned  the  parties  were 
desirous  of  ascertaining  beyond  all  doubt  what  was  included  in  that 
amount.  It  is  as  if  they  had  said :  "  Take  notice  the  £5  14s.  6d.  is  to 
cover  the  cost  of  the  iron,  the  freight  from  London  to  JIarburgh,  and 
the  premium  on  the  policy  of  insurance. '' 

Therefore  he  says : 

Qn  ooDsideration  I  think  the  true  meaning  of  tk#     ntraot  u  this : 
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When  70U|  the  defendant,  have  performed  what  you  were  bound  to  1881 

dO|  and  put  the  goods  on  board  a  ship  destined  for  Barhurghy  and  /xT^ 

handed  me  the  bill  of  lading  and  a  policy  of  insurance,  I  will  pay  9. 

you  i,b  14«.  td.  per  ton,  less  the  freight.  Williams. 

It  is  true  in  that  cas6~  that  payment  was  to  be  by  Bitchie,CJ« 
net  cash  in  London,  less  freight  upon  handing  bill  of  ""^ 
lading  and  policy  of  insurance,  but  in  what  respect  in 
principle  does  that  differ  from  this  case*^  Here  the 
payment  was  to  be  by  draft  at  ten  days,  and  plain- 
tiff  was  to  ship  to  defendants  and  clearly  was  to 
insure  the  com,  and  when  he  was  in  a  position  to  hand 
over  the  bill  of  lading  and  policy  of  insurance  he  was 
entitled  to  require  acceptance  of  the  draft,  but  un« 
questionably  not  before.  Had  he  done  so  the  property 
would,  in  my  opinion,  have  passed  to  defend^mts  and 
have  been  at  their  risk.  These  telegrams  are  equivalent 
to  the  construction  as  suggested  by  Pollock^  6.  (1) : 

I  buy  of  you;  you  are  to  ship  and  insure  the  goods,  which  are  to 
go  to  Harburghf  (BellevUle),  and  if  you  do  all  that,  I  will  pay  you  for 
them,  (not  in  London),  but  by  accepting  a  draft  for  ten  days. 

If,  then,  it  is  not  the  true  construction  of  these  tele* 
grams  that  plaintiff  agreed  to  deliver  the  com  at  Belle^ 
ville,  then,  as  to  the  second  i>oint,  the  only  other  con- 
struction must  necessarily  be,  that  in  consideration  of 
the  acceptance  of  a  draft  at  ten  days,  plaintiff  bound 
himself  to  ship  to  defendants  the  com  on  board  a 
certain  vessel  at  loledoy  deliverable  to  defendants  by 
the  vessel  on  its  arrival  at  Belleville^  and  to  insure  it 
for  defendants'  benefit,  and  on  defendants'  acceptiauce 
of  the  draft  at  ten  days,  to  hand  the  necessary  shipping 
papers  over  to  defendants  to  vest  the  property  in  them 
and  enable  them  to  deal  with  and  obtain  possession  of 
it  on  the  arrival  of  the  vessel  at  Belleville.  The  de- 
fendants, by  accepting  the  draft,  clearly  fulfilled 
their  part  of  the  contract.  Did  plaintiff  then 
BO    fulfil   his    as    to    entitle    him    to   recover    from 

(1)  P.  589, 
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1881      defendants  the  amount  of  the  draft,  or  rather  the 
CosBT    price  of  the  com?  or  was   there  a  failure  of  con* 
WnluMB.  fiideration   relieving  defendants  from  the  obligfation 
•—      of  paying  the  draft  to  plaintiff,  or  rather  of  paying 
'     'plaintiff  for  the  balance  claimed  to  be  due,  after  credit- 
ing the  amount  received  from  the  insurance  company 
for  the  price  of  the  com  ?    It  appears  to  me  the  plaintiff 
entirely  failed  in  the  fulfilment  of  his  contract.    It  can- 
not be  gainsaid  that  the  defendants  never  received  the 
corn  and  never  were  placed  in  a  position  to  receive  it, 
or  entitled  in  any  way  to  deal  or  interfere  with  it.  When 
it  was  agreed  that  the  com  should  be  paid  for  by  draft 
at  10  days,  it  was  no  part  of  the  contract  that  defen- 
dants should  not  be  entitled  to  the  com  until  payment 
of  the  draft;  the  contract  clearly  was  that  the  corn 
should^be  shipped  to  defendants,  and  on  acceptance  of 
draft  be  deliverable  to  them  by  the  carrier  on  arrival 
at  Belleville.    After  shipment  and  obtaining  acceptance 
of  the  draft,  plaintiff  was  to  retain  no  property  in  or 
right  to  the  com,  except  possibly  his  right  of  stoppage 
in  transitu.     But  [plaintiff  never  so  shipped  the  corUi 
to  defendants,  never  parted  with  the  property  or  con- 
trol of  the  com  and  never  placed  defendants,  though 
they  accepted  |the  draft,  in  a  position  to  demand  or  be 
entitled  to  receive  delivery  of  the  com  on  its  arrival  at 
Belleville ;  on'the  contrary,  the  plaintiff  shipped  the  com 
deliverable  to  the  Merchants  Bank  of  Toledo^  and  most 
clearly  never  could  have  intended  that  the  property 
should  pass,  or  the  bill  of  lading  be  handed  to  defen- 
dants, until  they  paid  the  draft.    The  plaintiff  without 
doubt  made,'outside  of  his  contract,  a  conditional  appro- 
priation of  these  goods  on  payment  of  the  draft,  instead 
of  an  absolute^appropriation  on  acceptance  of  the  draft 
He  clearly,  to  use  the  words  of  Cotton^  L  J.,  in  Mirabila 
V.  Imperial  Ottoman  Bunk  (1) : 

(1)  3  Ex.  Kt.  171.  • 
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Made  use  of  the  power  of  dispoaition  which  he  had  under  the  1881 
bill  of  lading  for  the  purpose  of  entirely  withdrawing  the  cargo  from  nT*^ 
the  contract.  9, 

By  shipping  the  com  to  the  order  of  the  bank|and  ... 
transferring  to  them  the  bill  of  lading  and  policy  pf  8^tohie,C J. 
insurance,  he  disabled  himself  from  fulfilling  his  con- 
tract with  defendants.  For  if  the  bill  of  lading  was  to 
be  held  by  the  bank  as  security  till  the  draft  was  paid, 
as  we  shall  see  was  done  in  this  case,  then  the  result 
necessarily  was  that  the  defendants  could  not  be 
entitled  to  receive  the  goods  on  the  arrival  at  Belleville^ 
which  it  was  the  clear  intention,  as  gathered  from  the 
telegrams,  he  should  do,  unless  indeed  he  should 
pay  the  draft  on  the  arrival  of  the  goods,  in  which  case 
he  would  be  deprived  of  the  credit  of  ten  days,  on 
which  terms  he  agreed  to  buy  the  com.  To  say  under 
such  circumstances  that  the  property  in  this  com  had 
passed  to  defendants  and  was  at  their  risk,  seems  to  me 
preposterous.  Suppose  the  corn  had  arrived  at  Belle" 
ville  in  due  course,  eight  days  before  the  maturity  of 
the  bill,  what  was  to  become  of  the  corn  ?  who  was  to 
take  charge  of  it  ?  at  whose  risk  was  it  to  be  during 
those  days  ?  where  is  there  anything  in  the  telegrams 
justifying  or  authorizing  plaintiff  to  transfer  this  corn 
to  the  bank,  or  authorizing  the  plaintiff  or  the  bank  to 
hold  it  after  acceptance  till  the  falling  due  of  the  draft  ? 
The  vessel  under  the  bill  of  lading  would  be  entitled  to 
unload  on  arrival ;  to  whom  was  the  cargo  to  be  de- 
livered ?  not  certainly  to  the  defendants.  The  bank 
held  the  bill  of  lading,  to  them  only  could  the  master 
deliver  the  cargo,  and  yet  what  is  there  in  these  tele- 
grams to  justify  the  detention  from  defendants  of 
the  com  for  those  days,  or  so  detaining  the  corn,  to 
impose  any  duty  or  risk  in  respect  thereof  on  defendants. 
It  is  to  my  mind  abundantly  clear  that  all  plaintiff's 
dealings  with  the  cargo,  in  transferring  it  to  the  bank 
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1881  and  subsequently  in  disposing  of  the  com  after  being 
CoBBT  damaged,  and  settling  with  the  underwriters  in  refer* 
WiiuAvs.  ^^^®  ^^  ^^^  damage  it  sustained,  are  entirely  inconsis- 
—  tent  with  any  idea  of  the  property  vesting  in  defendants 
Rit^CJ.^^  being  at  their  risk,  and  equally  so  with  the  contract, 
as  indicated  by  these  telegrams.  Plaintiff,  instead  of 
shipping  the  corn  to  and  insuring  it  for  the  defendants, 
reserved  to  himself  e^jus  disponendi^  by  virtue  of  which 
he,  for  his  own  puri>ose,  dealt  with  the  corn  in  a  manner 
wholly  inconsistent  with  the  property  vesting  in  the 
defendants,  and  wholly  inconsistent  with  his  contract, 
whereby  the  property  in  the  corn  continued  in  the 
plaintiff  or  his  assignee  the  bank,  and  so,  never  having 
vested  in,  was  never  at  the  risk  of,  defendants,  and 
therefore  the  consideration  for  which  the  draft  was 
accepted  wholly  failed.  If  the  plaintiffs  contention 
could  be  sustained,  it  would  amount  to  this,  that  he 
was  not  only  not  bound  to  deliver  the  goods  at  Belle' 
viUe,  but  that  he  was  not  bound  to  ship  the  goods  to  the 
defendants  ;  that  he  was  not  only  entitled  to  the  aocex>t- 
ance  given  in  payment  of  the  goods  and  to  use  it  for  his 
own  purposes,  but  he  was  also  entitled  to  retain  the 
control  over  his  goods  and  use  them  for  his  own  benefit, 
as  in  this  case,  for  the  purposes  of  realizing  on  the  accept- 
ance, and  in  so  using  them  so  to  deal  with  them  as  to 
put  it  out  of  the  power  of  the  defendants,  though  they 
had  fulfilled  their  contract  by  accepting  the  draft,  to 
claim  or  receive  delivery  of  the  goods  on  their  arrival 
at  Belleville,  and  also  so  to  insure  the  goods  for  his  own 
benefit  and  deal  with  the  insurance  company  in  relation 
thereto,  without  reference  to  the  defendants,  and  still  at 
the  same  time,  while  so  retaining  the  property  in  and 
the  control  and  disposition  of  the  goods  and  the  in- 
surance thereof,  they  were  to  be  at  the  defendants* 
risk.  Had  plaintiff  shipped  the  corn  and  effected  the 
insurance  for  defendants'  benefit,  as  the  contract  con- 
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templates  he  should  do,  and  on  acceptance  of  the  draft,      1^1 
had  handed  the  necessary  papers,  that  is,  the  invoice,     Cobbt 
the  bill  of  lading  and  policy  of  insurance,  to  the  defend-  -^jluajw. 
ants,  I  think  there  can  be  no  doubt  the  property  in  the  ^.TT"^  j 
corn  would  have  passed  to  the  defendants,  and  it  would  '  ' 

have  been  at  their  risk ;  i  he  amount  of  the  insurance 
money  would  then  be  received  by  them,  and  the  plain- 
tiff would  be  entitled  in  this  case  to  recover  the 
amount  of  the  draft,  the  price  of  the  corn.  But  plain- 
tiff's conduct  having  been  the  exact  opposite  of  this, 
whereby  he  changed  the  whole  character  of  the  opera- 
tion, I  think  he  has  no  right  to  claim  from  defendants 
the  price  of  the  corn,  inasmuch  as  he  never  had 
parted  with  the  possession  or  property  except  to  the 
bank. 

But  that  we  are  reversing  the  unanimous  judg- 
ment of  the  Court  of  A  ppeal  for  Ontario,  I  should  not 
have  deemed  it  necessary  to  refer  to  any  authorities 
to  establish  that  in  this  case  the  property  never 
passed  to  the  defendants,  and  therefore  was  never  at 
defendants'  risk.  I  think  the  following  cases;  and  those 
therein  referred  to,  will  place  this  beyond  all  doubt. 
Beiyamin  on  Sales  (1)  : 

Howeyer  definite  and  complete,  therefore,  may  be  the  determina- 
tion of  election  on  the  part  of  the  vendor,  when  the  contract  has 
left  hhn  the  choice  of  appropriation,  the  property  will  not  pass  if  his 
acts  show  clearly  his  purpose  to  retain  the  ownership,  notwithstand- 
ing Buch  appropriation. 

The  cases  which  illustrate  this  proposition  arise  chiefly  where  the 
parties  live  at  a  distance  from  each  other,  where  they  contract  by 
correspondence,  and  where  the  vendor  is  desirous  of  securing  himself 
against  the  insolvency  or  default  of  the  buyer.  If  ^.,  in  New  York, 
orders  goods  from  B,,  in  Liverpool^  without  sending  the  money  for 
them,  there  are  two  modes  usually  resorted  to,  among  merchants,  by 
which  B,  may  execute  the  order  without  assuming  the  risk  of  A^t 
inability  or  refiisal  to  pay  for  the  goods  on  arrival.  B.  may  take  the 
bill  of  ladingi  making  the  goods  deliverable  to  his  own  order  or  that 

(1)  2  Ed.  p.  288, 
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1881       of  his  agent  in  y$w  Torh,  and  send  it  to  his  agent,  with  instraotaone 

^^"^^      not  to  transfer  it  to  A,,  except  on  payment  of  the  goods.    Or  B.  may 

9,         not  ohoose  to  advance  the  money  in  Liverpool f  and  may  draw  a  bill 

WiLLUMB.  of  exchange  for  the  price  of  the  goods  on  A.^  and  sell  the  bill  to  m 

Bit^dTcJ  ^'^^n?^^^  banker,  transferring  to  the  banker  the  bill  of  lading  for  the 

^      '  goods  to  be  delivered  to  ^ .,  on  payment  of  the  bill  of  exchange.  Now 

in  both  these  modes  of  doing  the  businecs,  it  is  impossible  to  infer 

that  B.  had  the  least  idea  of  passing  the  property  to  A^  at  the  time 

of  appropriating  the  goods  to  the  contract    So  that  although  he  may 

write  to  A.  and  specify  the  packages  and  marks  by  which  the  goods 

may  be  identified,  and  although  he  may  accompany  this  with  an 

invoice  stating  pluinly  that  these  specific  goods  are  shipped  for  A^9 

account,  and  in  accordance  with  A^t  order,  making  his  election  final 

and  determinate,  the  property  in  the  goods  will  nevertheless  remain 

in  JB.,  or  in  the  banker,  as  the  case  may  be,  till  the  bill  of  lading  has 

been  indorsed  and  delivered  up  to  A» 

Mr.  Benjamin  says  this  principle,  inter  alia^iB  establish- 
ed  by  the  authorities  (I) : 

Secondly.  ~ Where  goods  are  delivered  on  board  of  a  vessel  to  be 
carried,  and  a  bill  of  lading  is  taken,  the  delivery  by  the  vendor  is 
not  a  delivery  to  the  buyer,  but  to  the  captain  as  bailee  for  delivery 
to  the  person  indicated  by  the  bill  of  lading,  as  the  one  for  whom 
they  are  to  be  carried.  This  principle  runs  through  all  the  oasesi 
and  is  clearly  enunciated  by  Parktf  B.,  in  Wait  v.  Baker  (2)  and  by 
BjfleSf  J.,  in  Moakei  v.  Nicholson  (3),  and  the  above  two  points  are 
approved  as  an  accurate  statement  of  the  law  by  Lord  CMnufordm 
Sk^herd  V.  Harrieon  (4). 

Thirdly ^The  faot  of  making  the  bill  of  lading  deliverable  to  the 

order  of  the  vendor  is,  when  not  rebutted  by  evidence  to  the  con- 
trary, almost  decisive  to  show  his  intention  to  reserve  the  jus  dii- 
ponendij  and  to  prevent  the  property  from  passing  to  the  vendee  (5). 

In  Shepherd  v.  Harrison  (6)  Lord  Chelmtford  says : 

My  Lordfl,  in  a  book  to  which  my  learned  friend  near  me  (Lord 
Cairn  a)  has  referred  me,  and  which  appears  to  be  very  ably  written, 
on  the  sale  of  personal  property,  the  authorities  on  the  subject  of 

(1)  P.306  niacy  6  Ex.  570 ;    Waiie   v. 

(2)  L.  R.  2  Ex.  1.  Baker,  2  Ex.  1 ;   Van  Caeteei 

(3)  19  C.  B.  N.  S.  290.  v.  Booker,  2  Ex.691  ;  Jenkyne 

(4)  L.  R.  4  Q.  B   196-493.  v.  Brown,  14  Q.  B.  496  ;  She- 

(5)  WilfMhwet  V.  Botoker,  7  M.  pherd  v.  Harrison,  L  R.  4  Q. 
A  G.  882  ;  Ellershaw  T.  Mag-  B.  196,  493. 

(6)  Lb  B.  5  H.  L.  127. 


70L.  yn.]   SUPBEMB  C0T7BT  OF  CANADA*  4M 

reseiration  of  the  ju9  diaponendi  are  all  collected,  and  the  whole      1881 
matter  ia  Bumined  up  clearly  and  distinctly  in  the  following  paaaage.      nT^^ 

(quoting  the  let  and  2ad.)  ^  WaSim. 

Loid  We^ibury  (1) :  *— 

BitohieiCjr. 
The  house  at  Pemamhueo  accepted  a  commisBion  and  agency  to      — ^ 

huy  cotton  on  behalf  of  Shepherd  ds  Co.,  the  present  appellants. 
They  did  so,  and  they  paid  for  that  CDtton  out  of  their  own  money. 
It  was  expressly  agree  1  that  funds  which  they  happened  to  be  in 
possession  of,  belonging  to  Shepherd  is  Co.,  should  be  altogether 
separated  from  the  transaction,  and  should  not  be  resorted  to  for 
the  purposes  of  the  cotton  piu*chase.  They  shipped  the  cotton  on 
board  th<»  Olinda — I  am  speaking  of  the  200  bales — and  when  they 
delivered  the  cotton  to  the  captain  of  the  Olindaf  they  took  from 
him  the  ordinary  bill  of  lading  to  their  own  order. 

Now,  what  was  the  effect  of  that  transaction  in  law  and  according 
to  mercantile  usage?  The  effect  was  this— that  they  controlled  the 
possession  of  the  captain,  and  made  the  captain  accountable  to  deliver 
the  cotton  to  the  bolder  of  the  bill  of  lading.  The  bill  of  lading  was 
the  s3rmbol  of  property,  and  by  taking  the  bill  of  la'ling  they  kept  to 
themselves  the  right  of  dealing  with  the  property  shipped  on  board 
the  vessel.  They  also  kept  to  themselves  the  right  of  demanding 
possession  from  the  captain.  They  had,  therefore,  all  the  incidents 
of  property  vested  in  themselves.  Now  that  was  by  no  means  incon- 
sistent with  the  special  terms  of  the  shipment,  namely,  that 
the  cotton  was  shipped  on  account  of  and  at  the  lisk  of  the  buyers. 
That  is  perfectly  consiiiteut  witii  the  property,  as  evidenced  by  the 
bill  of  lading  remaining  in  the  possession  of  the  vendors  of  the  cotton 
in  question. 

Lord  Cairns  (2) : 

Theie  was  an  order  given  to  the  house  at  Pernatnhueo  to  buy  and 
ship  cotton.  Two  portions  of  the  cotton  were  shipped  in  the  Capella 
and  the  La  Plata,  and  a  third  portion  in  the  Olinda,  In  the  invoice 
the  goods  are  described  as  being  shipped  on  account  and  at  the  risk 
of  the  plaintiff.  But  along  with  the  invoice  a  bill  of  lading  was  taken 
from  the  captain  making  the  cotton  deliverable,  not  to  the  plaintiff, 
but  to  the  shipper  ou  board.  It  is  perfectly  well  settled  that,  in  that 
state  of  things,  the  entry  upon  the  invoice  stating  the  goods  to  be 
shipped  on  account  and  at  the  risk  of  the  consignee  is  not  conclu- 
sive, but  may  be  ovei  ruled  by  the  circumstance  of  the  jut  dieponendi 

(1)  P.  128.  (2)  P.  181. 
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am      hting  NMrred  by  the  (hipper  through  the  medium  of  the  bill  of 
9.  In  Oabarron  y.  ITre^/  (1)  Bramwell^  B.,  thus  expresses 

h^'  Then  there  is  the  case  of  Falke  y.  FUieher  (2)  in  which  TTi/ZM,  J.y 
uses  expressions  which  go  to  shew  that  a  shipper  may  ship 
saying  nothing,  and  then  demand  a  bill  of  lading  in  exchange  for  the 
mate's  receipt  on  snch  form  as  he  pleases.  Wait  v.  Baker  (3)  is  not 
in  point,  because  there  the  vendor  had  a  right  of  lien.  But  Parkt^  B ., 
■aid : ''  The  deliyery  of  the  goods  on  board  the  ship  was  not  a  delir- 
<'  ery  of  them  to  the  defendant,  but  a  delivery  to  the  captun  to  be 
''  carried  under  a  bill  of  lading,  and  that  bill  of  lading  indicated  the 
''  person  for  whom  they  were  to  be  carried." 

He  said  the  same  thing  in  Van  Cat  feel  v.  Booker  (4).  In  Moakes 
y.  Nicholson  (5)  it  was  held  that  retaining  the  bill  of  lading,  though 
made  out  in  the  buyer's  name,  prevented  the  passing  of  the  pro- 
perty. There,  however,  the  vendor  had  a  lien.  •  •  •  • 
The  cases  seem  to  me  to  show '  that  the  act  of  shipment  is 
not  completed  till  the  bill  of  lading  is  given ;  that  if  what  is  shipped 
is  the  shippers  property  till  shipped  on  account  of  the  shipowner  or 
charterer,  it  remains  uncertain  on  whose  account  it  is  shipped,  and 
is  not  shipped  on  the  latter's  account  till  the  bill  of  lading  is  given 
deliverable  to  him. 

I  feel  bound  by  the  authorities,  which  perhaps  establish  a  more 
convenient  state  of  law  than  would  exist  if  bills  of  lading  mi^t  be 
got  deliverable  to  one  person  while  the  property  was  in  another. 

And  Cleasbsft  B.,  (6)  says : 

But  upon  the  effect  of  delivering  a  cargo  contracted  for  on  board 
the  vessel  of  the  vendee,  the  authorities  are  too  numerous  to  refer  to. 
I  may  mention  Turner  v.  Trustees  of  the  Liverpool  Docks  (7)  as  an 
early  one  (with  Ellershaw  v.  Magniac  (8)  in  the  note  in  that  case) 
and  Shepherd  v.  Harrison  (9)  as  the  last.  The  effect  of  these  is  that 
the  delivering  of  goods  contracted  for  on  board  a  ship  when  a  bill  of 
lading  is  taken  is  not  a  deliyery  to  the  buyer,  but  to  the  captain  as 
bailee  to  deliver  to  the  person  indicated  by  the  bill  of  lading,  and 
that  this  may  equally  apply  where  the  ship  is  the  ship  of  the  vendee, 

(1)  L.  R.  10  Exch.  p.  280.  (5)  19  C.  B.  N.  S.  290. 

(2)  18  C.  B.  N.9. 400.  (6)  P.  285. 

(3)  2  Ex.  1.  (7)  6  Exch.  543. 

(4)  2  Ex.  691.  (8)  6  Exch.  570. 

(9)  L  B.  5  He  L.  116, 
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In  Browne  v.  Hare  (1),  in  the  course  of  the  argument      1881 
Watte  V.  Baker  being  mentioned,  Crompton^  J.,  says :        Ck>BBT 

In  that  oase  the  vendor  kept  his  hand  upon  the  goods  by  not  in-  __.   ^* 
dorsing  the  bill  of  lading  to  the  vendee.  „ 

And  again  he  says :  Bitobie,CJ. 

In  Turner  v.  The  Trustees  of  the  Liverpool  Docks  (2)  the  Court 
seem  to  affirm  the  proposition,  ^hat  if  a  vendor  says :  ''I  will  send 
goods  so  as  to  be  delivered  if  the  vendee  pays  for  them/'  it  shows 
that  he  is  shipping  to  himself. 

ErUi  J.,  delivering  the  judgment  of  the  Court,  says : 

The  contract  was  for  the  purchase  of  unascertained  goods,  and  the 
question  has  been,  when  the  property  passed.  For  the  answer  the 
contract  must  be  resorted  to }  and  under  that  we  think  the  property 
passed  when  the  goods  were  placed  "  free  on  board/'  in  performance 
of  the  contract. 

In  this  class  of  cases  the  passing  of  the  property  may  depend 
according  to  the  contract,  either  on  mutual  consent  of  both  parties, 
or  on  the  act  of  the  vendor  communicated  to  the  piirchaser,  or  on 
the  act  of  the  vendor  alone.  Here  it  is  passed  by  the  act  of  the 
vendor  alone.  If  the  bill  of  lading  had  made  the  goods  '^  to  be  de- 
"livered  to  the  order  of  the  consignee,"  the  passing  of  the  property 
would  be  clear.  The  bill  of  lading  made  them  ''  to  be  delivered  to 
the  order  of  the  consignor,"  and  he  indorsed  it  to  the  order  of 
the  consignee,  and  sent  it  to  his  agent  for  the  consignee.  Thus 
the  real  question  has  been  on  the  intention  vnth  which  the  bill  of 
of  lading  was  taken  in  this  form :  whether  the  consignor  shipped  the 
goods  in  performance  of  his  contract  to  place  them  **  free  on  board ; " 
or  for  the  purpose  of  retaining  a  control  over  them  and  continuing 
to  be  owner,  contrary  to  the  contract,  as  in  the  case  of  Waits  v.  Baker 
(3),  and  as  is  explained  in  Turner  v.  The  Trustees  of  the  Liverpool 
Docks  (4),  and  Van  Casteel  y.  Booker  (5). 

In  a  note  to  this  case  (6),  citing  Couturie  r.  Hastie  (7) 
it  was  said : 

The  goods  are  either  shipped  free  on  board,  when  they  are  thence* 
forward  at  the  risk  of  the  vendee,  or  they  ar«  shipped  ^'  to  arrive  ", 
which  saves  the  vendee  from  all  risk  till  they  are  safely  brought  to 
port. 

(1)  4  H.  ft  N.  822.  (4)  6  Ezch.  508. 

(2)  6  Ezoh.  543.  (5)  2  Szoh.  691. 

(3)  2  Sxch.  1.  (6)  P.  286. 

(7)  5  H.  L.  673, 


484  8UPEBIMB  COUBT  OF  CANADA.    [VOIi.  VIL 

1881  In  Mirabila  v.  Imperial  Ottoman  Bank  (1),  Bramwellf 

mm 

WiLUAXS.      -^  ^^°S  series  of  authoiifies  beginoing  with  Wdiie  ▼.  Baker  C2>,  ui<l 

—  ending  with  Ogg  v.  ShuUr  (3)  is  cited. 
Bitchie,Crtl.  j^  j,  almost  superfluous  to  say  that  by  theee  authorities  I  am 
bound,  that  I  pay  them  unlimited  respect,  and  I  may  add  thsit  I  do 
■o  the  mote  readily  as  I  think  the  rule  they  establish  is  a  benefioxal 
one.  But  what  is  that  rule?  It  is  somewhat  rariously  expressed  am 
being  either  that  the  property  remains  in  the  shipper,  or  that  he  luui 
a  Jus  dUponmdL  Undoubtedly  he  has  a  prox>erty  or  power  which 
enables  him  to  confer  a  title  on  a  pledgee  or  yendee,  though  in  breach 
of  his  contract  with  the  vendor. 

This  appears  from  WaiU  y.  Baker  (4) ;  Gabarron  y*  Krufi  (5)  ; 
and  to  some  extent  from  Ellershaw  y.  Magniae  (6). 

And  Cotton,  L.J.,  in  \yhose  judgment  Bramwellf  LJT., 
said  lie  entirely  agreed,  thus  states  the  law  (1) : 

Under  a  contract  for  sale  of  chattels  not  specific  the  property  does 
not  pass  to  the  purchaser  unless  there  is  afterwards  an  appiopriation 
of  the  specific  chattels  to  pass  under  the  contract,  that  is,  unless 
both  parties  agree  as  to  the  specific  chattels  in  which  the  property 
is  to  pass,  and  nothing  remains  to  be  done  in  order  to  pass  it.  In 
the  case  of  such  a  contract  the  deliyery  by  a  yendor  to  a  commoii 
carrier,  or  funless  the  effect  of  the  shipment  is  restricted  by  the 
terms  of  the  bill  of  lading)  shipment  on  board  a  ship  of,  or  chartered 
for,  the  purchaser,  is  an  appropriation  sufficient  to  pass  the  property. 
If,  howeyer,  the  yendor,  when  shipping  the  articles  which  he  intends 
to  deliyer  under  the  contract,  takes  the  bill  of  lading  to  his  own 
order,  and  does  so  not  as  an  agent  or  on  behalf  of  the  purdiaser,  but 
on  his  own  behalf,  it  is  held  that  he  thereby  reseryes  to  himself  a 
power  of  disposing  of  the  property,  and  consequently  that  there  is 
no  final  appropriation,  and  the  property  on  shipment  does  not  pass 
to  the  purchaserd.  When  the  yendor  on  shipment  takes  the  bill  of 
lading  to  his  own  order,  he  has  the  power  of  absolutely  disposing  of 
the  cargo,  and  may  preyent  the  purchaser  from  eyer  asserting  any 
right  of  property  therein ;.  and  accordingly  in  Waite  y.  Baker  (8), 
Ellerahaw  y.  Magniae  (9),  and  Gaharron  y.  Kruft  (10),  in  each  of 
which  cases  the  yendors  had  dealt  with  the  bills  of  ladiag  for 

(1)  3  Exch.  Diy.  169.  (6)  6  Exoh.  57a 

(2)  2  Exoh.  1.  (7)  Page  172. 

(3)  1  C.  P.  D.  47.  (8)  2  Ex.  1. 

(4)  2  Ex.  1.  (9)  L.  R.  10  Ex.  274. 

(5)  L»  B,  10  Ex.  274.  (10)  6  Ex.  570. 
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their  own  benefit,  the  decisions  were  that  the  purchaser  had  no  1881 
property  in  the  goods,  thotigh  he  had  offered  to  accept  bills  for,  or  pT^'^ 
had  paid  the  price     So,  if  the  vendor  deals  with  or  claims  to  retain  9. 

the  bill  of  lading  in  order  to  secure  the  contract  price,  as  when  he  Williams. 
sends  forward  the  bill  of  lading  with  a  bill  of  exchange  attached,  isiehirOJ' 
with  directions  that  the  bill  of  lading  is  not  to  be  delivered  to  the       ..^. 
purchaser  till  acceptance  or  payment  of  the  bill  of  exchange,  the 
appropriation  is  not  absolute,  but,  until  acceptance  of  the  draft  or 
payment  or  tender  -of  the  price,  is  conditional  only,  and  until  such 
acceptauce,  or  payment,  or  tender,  the  property  in  the  gqods  does 
not  pass  to  the  purchaser ;  and  so  it  was  decided  in  Turner  v.  Trustees 
of  Liverpool  Docks  (1) ;  Shepherd  v.  Harrison  (2) ;  Ogg  y.  Shuier  (3). 

Stbono,  J. : 

This  is  a  bill  in  equity  filed  under  a  practice  estab- 
lished by  a  statute,  until  lately  in  force  in  the  Province 
of  Ontario,  whereby  parties  were  at  liberty  to  sue  in  the 
Court  of  Chancery  in  respect  of  legal  rights. 

The  defence  is  failure  of  consideration  under  the 
following  circumstances : — The  appellants  are  distillers 
at  Belleville  in  Ontario^  and  the  respondent  is  a  commis- 
sion merchant  carrying  on  business  at  Toledo  in  Ohio. 
On  the  13th  and  14th  Sept.,  1878,  certain  telegrams 
passed  between  the  parties,  which  resulted  in  one  sent 
on  the  latter  day  by  the  appellants  to  the  respondent  in 
the  words  following : 

Will  take  13,000  old  high  mixed  47  delivered  here,  vessel  paying 
loading.  Draw  ten  days  through  Merchants*  Bank  here.  Send  prime 
ooru. 

In  pursuance  of  this  order,  which  the  respondent  con* 
sidered  and  acted  upon  as  an  order  by  principals  to 
their  agent,  the  respondent  purchased  a  cargo  of  com 
amounting  to  12,9G5  bushels,  which  he  shipped  on  board 
the  schooner  ^^Annandale,^'  the  price  at  Toledo  being  42 
cents  per  bushel,  and  the  freight,  including  charge  for 
unloading,  making  the  gross  price  47  cents,  the  limit 

(1)  6  Ex.  543.  (2;  L.  R.  4  Q.  B.  196. 

(3)  1  C.  P.  P.  47. 
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1881      mentioned  in  the  appellants'  telegram.  The  vessel  sailed 

C^ii[^     on  the  16th  Sept.    The  respondent  took  from  the  captain 

Williams.  ^  ^^^^  ^^  lading,  dated  the  same  day,  for  the  cargo  to  bo 

delivered  as  "  addressed  per  margin,"  the  margin  being 

°^  '  left  blank.  On  the  same  day  he  drew  on  the  appellants 
the  bill  of  exchange,  for  the  recovery  of  the  amount  of 
which  the  suit  is  brought — a  bill  at  10  days  after  date  for 
16,492.16.  This  amount  was  made  up  of  a  charge  of 
42  cents  per  bushel  to  cover  price  paid  for  com  and 
respondent's  commission,  and  five  cents  per  bushel  for 
freight,  with  $20  advanced  to  the  captain,  and  $26.65 
interest  for  10  days  added.  This  draft  the  respondent 
procured  to  be  discounted  by  the  Merchants'  National 
Bank  of  Toleibf  to  whom  he  at  the  same  time  and  by 
way  of  collateral  security  for  the  draft,  transferred  the 
bill  of  lading.  The  Merchants'  Bank  of  Toledo  imme- 
diately endorsed  both  the  draft  and  the  bill  of  lading  to 
the  Merchants'  Bank  of  Canada  at  Belleville  for  collec- 
tion, and  sent  them  forward  in  order  that  the  appellants' 
acceptance  of  the  draft  might  be  procured  On  the  19th 
Sept.  the  appellants  accepted  the  draft.  The  vessel  did 
not  reach  Belleville  until  the  2Sth  Sept.,  some  days  later 
than  the  usual  time  of  a  voyage  between  the  ports  of 
Toledo  and  Belleville;  the  cause  of  the  delay  being 
unavoidable  detention  in  the  Welland  canal.  Upon  the 
arrival  of  the  vessel  it  was  found  that  the  com,  which 
the  evidence  shews  to  have  been  shipped  in  good  order 
had  become  heated  in  the  voyage  and  was  much 
damaged.  Under  these  circumstances  the  api>ellants 
refused  to  accept  delivery,  and  it  was  subsequently  sold 
for  the  benefit  of  whom  it  might  concern.  The  appel- 
lants refused  to  pay  the  draft  which  the  respondent  sub- 
sequently retired  and  then  brought  this  suit  for  the 
recovery  of  the  amount  for  which  it^was  drawn. 
On  the  day  on  which  the  vessel  sailed,  the  16th 
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Sept.,  the  respondent  also  sent  to  the  appellants  an      ^^^^ 
inroice  of  the  com,  (exhibit  L.)  headed  as  follows :  Corbt 

Account  purchase   by    Ggorge  E,   Williams  of   12,965  bufiheln  Wiluamb. 
hi^  mixed  oorui  for  account  and  risk  of  Meesrs.  H,  Corby  ds  Sorn,       — - 
Shipped  Bchr.  Annandale,  Strong,  J. 

This  invoice  was  enclosed  in  a  letter  of  the  same  date 
from  respondent  to  appellants,  in  which  he  says : 

We  enclose  invoice  of  12,965  bushels  high  mixed  com  per  schr. 
Annandaley  draft  as  stated  made  to  day. 

The  Court  of  Appeal,  upon  this  state  of  facts  and  upon 
a  consideration  of  the  evidence  of  usage  prevailing 
among  commission  merchants  in  the  grain  trade  at 
Toledo,  reversed  the  decree  of  the  Court  of  Chancery  by 
which  the  bill  had  been  dismissed,  and  determined 
that  the  respondent  was  entitled  to  recover. 

It  was  decided  by  the  Court  of  Appeal  that  the  rela- 
tion between  the  parties  was  that  of  principal  and 
agent,  and  that  the  telegram  of  the  14th  Sept.,  already 
stated,  was  to  be  regarded  as  an  order  by  the  appellants 
to  the  respondent,  to  purchase  for  them  a  cargo  of  corn 
within  the  limit  of  47  cents  a  bushel  for  cost  and 
freight.  I  entirely  concur  and  adopt  the  judgement  of 
the  court  in  this  respect  as  well  as  in  their  conclusion 
that  the  charges  made  by  the  respondent  were  fair  and 
legitimate,  and  such  as  he  was  entitled  to  make  in  his 
oharaeter  of  an  agent  or  commission  merchant.  It  appears 
to  me,  however,  that  the  contract  of  agency  was  not  the 
only  one  between  the  parties,  but  that  there  also  existed 
the  relation  of  vendor  and  purchaser  in  respect  of  this 
corn.  A  passage  in  the  opinion  of  Mr.  Justice  Black* 
burn  in  the  case  of  Ireland  v.  Living$lon^  in  the  House 
of  Lords  (1),  seems  to  me  to  afford  a  very  precise  defini- 
tion of  the  legal  effect  of  the  contract  between  the 
parties  to  the  present  apx>eal.    He  says : 

It  ii  quite  tme  that  theagent  who  in  thos  executing  an  order,  ships 

(1)  L.  B,  5  H.  L.  395, 
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1831       goods  to  his  principal,  is  in  oontemplaiion  of  law  a  vendor  to  him. 
The  persons  who  supply  goods  to  a  oommission  merchant  sell  them  to 


COKBT 

^^         him,  and  not  to  his  unknown  foreign  correspondent,  and  the  oommis- 
WiLLiAUS.  sion  merchant  has  no  authority  to  pledge  the  credit  of  his  oorres- 

pondeot  for  them.  •         •         •         •         j>^^  property  in  the 

^    *  goods  parses  from  the  country  producer  to  the  commission  merchant } 

and  then,  when  the  goods  are  shipped,  from  the  commission  merchant 
^jo  his  consignee.  And  the  legal  effect  of  the  transaction  between 
the  commission  merchant  and  the  consignee,  who  has  given  him  the 
order,  is  a  contract  of  sale  passing  the  property  from  the  one  to  the 
other }  and  consequently  the  commission  merchant  is  a  Tendor,  and 
has  the  right  of  one  as  to  stoppage  in  tramitu* 

The  decision  of  the  present  case,  which  depends,  in 
my  opinion,  altogether  on  the  questions  whether  the 
property  in  this  com  had  vested  in  the  appellants  before 
it  became  damaged,  or  whether,  if  the  property  in  the 
com  had  not  passed  to  the  appellants,  it  was  by  the 
stipulations  of  the  parties  at  the  risk  of  the  purchasers^ 
is  to  be  governed  by  the  ordinary  principles  of  the  con- 
tract of  sale.  The  passing  of  the  property  under  a  con- 
tract for  the  sale  of  goods  is  said  to  be  altogether  a 
question  of  intention — the  rules  laid  down  being  merely 
intended  as  guides  for  discovering  or  presuming  the 
intention  when  the  parties  have  not  clearly  expressed 
it  There  can  be  generally  no  stronger  evidence  of  a 
vendor's  intention  not  to  pass  the  property  to  the  vendee 
than  the  fact  that  he  takes  the  bill  of  lading  in  his  own 
name.  In  the  present  case,  by  the  terms  of  the  bill  of 
lading,  the  goods  were  deliverable  to  the  person  whose 
name  should  be  inserted  in  the  margin,  and  the  name 
inserted  was  that  of  the  bank  which  discounted  the 
draft  for  the  price,  and  to  whom  the  bill  of  lading  was 
delivered  as  collateral  security.  The  effect  of  this  was 
dearly  to  vest  a  special  property  in  the  com  in  the 
bank,  and  this  si>ecial  property  was  in  the  nature  of  a 
hypothecation  of  the  goods,  designed  to  secure  the  pay- 
ment of  the  draft,  and  subject  to  which  the  absolute 
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legal  property  either  remained  in  the  respondent  or      ^^81 
became  vested  in  the  api>ellants  (1).  Cobbt 

Had  the  bill  of  lading  been  taken  originally  in  the  ^  ** 

respondent's  own  name  and  then  endorsed  by  him  to      

the  bank,  it  would  be  strong  evidence,  even  between  °*^^  ^' 
parties  whose  relations  were  such  as  those  beforo  ns, 
to  shew  that  the  vendor  intended  to  reserve  the  pro- 
perty,  subject  to  the  rights  of  the  bank,  to  himself,  at 
least  until  by  some  further  act  he  indica,ted  an  inten- 
tion to  pass  it  to  the  purchasers.  Here,  however,  the 
vendor  seems  to  have  ps^rted  with  all  power  over  the 
disposition  of  the  property,  when  he  handed  over  the 
bill  of  lading  to  the  bank. 

However  this  may  be,  it  seems  to  me  clear,  both 
upon  authority  and  principle,  that  when,  on  the  same 
day  as  that  on  which  the  vessel  sailed  and  the  bill  of 
lading  was  handed  over  to  the  bank,  the  resi>ondent 
sent  the  letter  of  advice  enclosing  the  invoice,  stating 
that  the  goods  were  for  account  "  and  risk  '*  of  the  ap- 
pellants, he  did  an  act  which  divested  him  of  any  pro- 
perty in  the  goods  and  vested  it  in  the  appellants. 
In  other  words,  when  he  said  the  goods  were  to  be  at 
the  risk  of  the  appellants  he  meant  what  he  said.  Had 
the  invoice  merely  stated  the  goods  to  have  been  pur- 
chased on  account  of  the  appellants,  it  might  not  have 
been  so  conclusive,  but  even  in  that  case,  I  should  have 
thought  every  presumption  ought  to  be  made  against 
aoy  intention  on  the  part  of  the  respondent,  a  mere  factor, 

(1)  Note:  the  effect  of  a  trans-  See   the  case   of    Olyn,   MilU^ 

ferof  the  bill  of  lading  by  way  of  Currie  is  Co,  y.   The  Ea»t  and 

security  is  only  to  vest  a  special  We$i  India  Dock  Company^  6  Q. 

legal  property  in  the  goods  in  the  B.  D.  475— per  Baggallay   and 

secured  creditor,  and  to  leave  the  BramwMf    LJJ.,    against     the 

general   legal   property   in   the  opinion  of  Breii^  L.J.,  p.  449— 

owner  subject  to  the  charge,  and  and  BurdUk  ▼.  Sewell,  10  Q.  B. 

not  to  rest  the  whole  legal  pro-  D.  363 ;  both  decided  since  the 

perty   in  the   secured  creditor,  present  case.   Also  Qmj^b^ll  ou 

leaving  only  an  equitable  right  sales,  p.  338, 
of  redemption  in  the  transferor. 
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Strong,  J. 


1881      whose  commission  had  been  included  in  the  bill  dra^wn 
CoBBT     for  the  price,  to  retain  the  property,  and  so  subject 

WiLUAjia.  ^^^8®^^  t^  ^^^  ^^K  ^f  ^^'^y  ^^^  which  the  insuiaace 
might  be  insufficient  to  cover,  more  especially  as  he 
had  so  dealt  with  the  bill  of  lading  as  to  authorise  its 
delivery  to  the  vendees  upon  payment  of  the  draft 
drawn  for  the  price ;  but  the  insertion  of  the  word 
"risk"    in  the    invoice   seems    to    me    to   make   it 
unnecessary  to  resort  to  any  such  presumption,  and  to 
be  amply  sufficient  to  vest  the  property  in  the  appel- 
lants from  the  date  at  which  the  invoice  and  letter 
of  advice  were  transmitted — the  16th  September, — the 
day  on  which  the  vessel  sailed.    In  the  case  of  Jenkynt 
V.  Brown  (1),  which  I  mentioned  during  the  argument 
of  this  appeal,  the  facts  were  almost  identical  with  those 
in  the  present  case,  and  the  decision  itself  entirely 
warrants  the  opinion  already  expressed  as  to  the  legal 
result  from  those  facts. 

In  Mr.  Benjamin' t  work  on  Sales  (2),  he  thus  sum- 
marises the  facts  of  that  case : 

KlingendeTf  a  merohanfc  in  New  OrleanSf  had  bought  a  OBTgq  of 
oora  on  the  order  of  plaintiffs  and  taken  a  biU  of  lading  for  it  delir- 
erable  to  his  own  order.  He  then  drew  bilb  for  the  cost  of  the 
cargo  on  the  plaintiffs,  and  sold  the  bills  of  exchange  to  a  iV«io 
Orleans  banker,  to  whom  he  also  endorsed  the  bill  of  lading.  He 
sent  invoices  and  a  letter  of  advice  to  the  plaintiffs  showing  that  the 
cargo  was  bought  and  shipped  on  their  account  and  at  their  risk. 
Held,  that  the  property  did  not  pass  to  the  pUdntiffsi  as  the  taking 
of  a  bill  of  lading  by  Klingender  in  his  own  name  was  ''nearly  con- 
clusive evidence "  that  he  did  not  intend  to  pass  the  property  to 
plaintiffs  \  that  by  delivering  the  endorsed  bill  of  lading  to  the 
buyer  of  the  bills  of  exchange  he  had  conveyed  to  them  ''a  special 
property  "  in  the  cargo^  and  by  the  invoice  and  letter  of  advice  to 
the  plaintiffs  he  had  passed  to  them  the  general  property  in  the 
cargo  Bubieot  to  this  special  property,  so  that  the  plaintiffs  right  of 
possession  would  not  arise  until  the  bills  of  exchange  were  paid  by 
them. 

I  am  unable  to  distinguish  this  case  of  Jenky^ 
(1)  U  9*  B.  490.  (2)  2  Am.  Bd.  p.  34L 
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Brown  from  the  present,  and  I  am  therefore  of  opinion      ^^^^ 
that  in  the  present  case  the  property,  subject  to  the     oorbt 
rights  of  the  bank,  was  vested  in  and  at  the  risk  of  the  ^„^^^ 
appellants  from  the  16th  of  September,  the  day  on     — 
which  the  schooner  sailed  from    Toledo^  and  as  the 
damage  to  the  corn  occurred  after  that  date  there  was 
no  failure  of  consideration,  and  the  respondent  was 
entitled  to  recover.    Further,  as    showing   that  the 
terms  of  the  invoice,  making  the  goods  as  shipped  at 
the  buyer's  risk,  was  a  sufficient  indication  of  intention 
to  pass  the  property,  I  refer  to  the  cases  of  Casile  v. 
Playford  (1)  and  Marlineau  v.  Kitching  (2),  which  are 
also  authorities  for  the  respondent  in  another  view  of 
the  case,  which  I  shall  hereafter  state. 

I  see  nothing  in  the  fact  that  the  bill  was  drawn  at 
ten  days,  whilst  the  usual  length  of  voyage  from  Toledo 
to  Belleville  was  only  five  or  six  days,  to  raise  any  pre- 
sumption  against  an  intention  to  vest.  The  only 
difference  this  would  make  would  be  that  in  case  the 
corn  arrived  and  the  vessel  unloaded  before  the  ma- 
turity of  the  bill,  it  would  have  to  be  left  in  store  for 
some  two  or  three  days  before  the  appellants,  by  paying 
their  acceptance  and  obtaining  the  bill  of  lading,  would 
get  possession. 

But  even  if  the  property  in  the'corn  did  not  pass  to 
the  appellants,  1  should  still  have  been  of  opinion  that 
there  was  no  failure  of  consideration.  The  effect  of  the 
contract  of  sale  depends  entirely  on  the  intention  of  the 
parties,  and  they  may  always  provide  that,  though  the 
property  is  not  to  pass  to  the  buyer,  it  shall  be  at  his 
risk,  so  that.  If  it  perishes  by  fortuitous  circumstances 
before  delivery,  the  vendor  shall  still  have  the  right  to 
be  paid  the  price.  That  this  is  the  law  is  well  estab- 
lished by  the  case  of  Castle  v.  Play  ford  (3),  and  also  by 

(1)  L.  R.  5  Exch.  165,  S.  C.  L.  P.    (2)  L.  It  7  Q.  B.  436. 
7  Exch.  98.  (3)  L.  R,  5  Exoli.  1C5  ;  S.  C.  L. 

B.  7  Exch.  93. 
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1881      the  CMe  of  Martineau  y.  Kitehing  (2),  per  Blackburn  and 
GoBBT    Lushf  LJJ ,  already  referred  to     Then,  ia  the  present 

WxwAJu.  ^**®»  ^y  '^®  express  terms  of  the  invoice, — which  waa 
-~  retained  without  objection  by  the  appellants, — it  was  a 
°^  '  term  of  the  contract  that  the  property  from  the  time  of 
shipment  was  to  be  at  the  risk  of  the  purchasers,  and 
this  was  such  a  reasonable  and  natural  provision,  hav* 
ing  regard  to  the  relationship  existing  between  the 
parties,  that  it  could  not  have  been  expected  that  it 
would  have  given  rise  to  any  objection,  at  all  events 
none  was  ever  made,  and  we  have  therefore  a  right  to 
presume  it  was  part  of  the  contract  of  sale,  and  if 
so  it  constitutes  a  complete  answer  to  this  attempt  to 
throw  the  loss  on  the  respondent.  This  conclusion  is 
in  accordance  with  the  well  understood  usage  of  the 
grain  trade,  fotind  by  the  witnesses  called  by  the  res- 
pondent at  the  trial. 

I  am  of  opinion  that  the  appeal  should  be  dismissed 
with  costs. 

FoUBNiSR,  J.,  concurred  with  the  Chief  Justice 

Henby,  J.  :— 

This  is  an  action  brought  in  the  Oourt  of  Ohancery 
for  Ontario  by  ike  respondent  against  the  appellants, 
and  in  which  a  decree  was  pronounced  in  favor  of  the 
latter.  On  appeal  to  the  Appeal  Oourt  of  OiUario^  it  was 
reversed  and  a  decree  made  in  favor  of  the  respondent. 
From  the  latter  it  came  by  appeal  to  this  court.  The 
decision  of  the  matter  in  controversy  depends  mainly 
on  the  construction  to  be  put  on  the  contract  entered 
into  by  means  of  telegraphic  communications  between 
the  parties. 

The  respondent  was  a  commission  agent  at  Toledo^ 
OhiOf  U.8 ,  and  commenced  the  correspondence  by  a  tele- 
gram which  finally  ended  in  an  agreement  that  he 

(2)  L.  B.  7  q.  B.  436. 
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■honld  skip  18,000  bushels  of  ''  high  mixed  com  "  to      1881 
the  appellants  at  Belleville.    The  telegram  is  dated  the     CIobbt 
16th  September,  18Y8,  as  follows  :  Wiluami 

Schooner  *'  Annandale  "  obtainable,  5o.,  veseel  pa^g  unloading.       *"— 
High  mixed  com  47o.  ^  ^^  *^' 

On  the  same  day  the  appellants  answered  by  tele* 
gram: 

Do  you  not  think  com  will  be  lower  next  month  7  Will  you  delirov 
here  at  47c.  7 

The  respondent  on  the  same  day  replied : 

E[igher  com  predicted  by  exporting  cugtomers.  England  advano* 
ing.  October  selling  here  half  above  cash.  We  don't  anticipate 
lower  prices.  Receipts  light.  Koads  bad.  Good  shipping  demand. 
0£fer  cargo  47  cost,  freight,  oommissiont,  insurance-^prompt  accept- 
ance. 

The  latter  is  a  reply  to  the  question—"  Will  you 
deliver  here  at  47c  ?'* 
The  appellants  on  the  14th  telegraphed  as  follows  : 

Will  take  13,000  old  high  mixed  (47c.},  delivered  here !  vessel 
paying  unloading.  Draw,  ten  days,  through  Merchants'  Bank  here. 
Send  prime  corn. 

Upon  receipt  of  the  latter  telegram,  the  respondent 
decided  to  ship  the  com,  and  shortly  afterwards  did  so, 
and  drew  on  the  appellants  at  the  rate  of  42c.  per  bushel, 
and  by  letter  requested  the  latter  to  pay  the  freight  az 
the  rate  of  5c.  per  bushel.  The  draft  spoken  of  was 
drawn  by  the  respondent  as  directed,  and  was  made 
payable  to  the  order  of  the  National  Bank  at  Toledo. 
He  insured  the  cargo  in  his  own  name,  and  took  a  bill 
of  lading  for  it  to  be  delivered  to  his  own  order  or 
assigns.  He  assigned  ihe  policy  of  insurance  and  the 
bill  of  lading  to  the  same  bank.  The  latter  forwarded 
the  whole  of  the  documents  mentioned  to  Belleville^  and 
the  draft  was  accepted.  The  respondent  had  obtained 
advances  from  the  bank,  and  the  latter  was  authorized 
by  him  to  hold  the  com  as  security  until  the  draft 
should  be  paid,  and  in  default  of  payment  to  sell  the 
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1881     lame  to  xeimburBe  theoiBelyes  to  the  •mount  of  the 
CoBBT    draft.    The  com  arriyed  at  Belleville  between  the  time 
WiLLTAin.  ^^  ^^^  acceptance  and  maturing  of  the  draft,  bat  in  each 
—      a  damaged  condition  that  the  appellants  refused  to 
^^Zl  *  receive  it,  and  ^  notified  the  respondent.    It  was  sub- 
sequently sold  by  him,  and  he  now  seeks  to  recover  the 
diflference  between  the  amount  it  realized  and  the  cost. 
The  respondent   contends  in  the  first  place  that  he 
purchased  and  shipped  the  corn  as  the  agent  of  the 
appellants ;  and,  secondly,  that  if  that  contention  be 
not  sustained,  that  there  was  such  a  delivery  when  i  t 
was  put  on  board  the  vessel  as  to  make  it  the  property 
of  the  appellants,  and  therefore  at  their  risk. 

The  appellants  deny  both  propositions.  There  is  no 
evidence  whatever  that  the  respondent  acted  as  agent 
of  the  appellants,  but,  on  the  contrary,  the  telegrams 
are  evidence  of  a  sale  by  him  as  principal.  The  mere 
fact  that  he  was  a  commission  merchant  or  broker  can 
have  no  weight  against  the  clear  language  of  the  tele- 
grams. They  show  also  very  clearly  that  the  delivery 
was  to  be  at  Belleville  at  the  price  named,  and  the 
respondent  requested  the  appellants  to  pay  the  freight 
out  of  the  principal  sum.  The  respondent  himself  took 
the  most  effectual  means  of  preventing  the  appellants 
from  having  any  property  in  the  com  until  delivered. 
He  assigned  it  to  the  bank  with  the  policy  of  insurance, 
and  in  case  of  loss  by  the  perils  of  navigation,  the  bank 
could  alone  recover  for  it.  The  latter  were  the  legal 
owners,  and  the  appellants  had  no  title  whatever  to  the 
com,  when  it  got  injured  on  the  voyage.  The  bank 
might  have  sold  it  to  any  one  they  pleased,  and  the 
appellants  could  not  have  gainsaid  their  right  to  do  so, 
and  the  only  redress  open  to  them  (if  any)  would  be  in 
the  shape  of  damages  from  the  respondent  for  not  deliv- 
ering the  com  according  to  the  agreement. 
The  respondent  seeks  to  recover  from  the  appellants 


V 
WiLLIAXf. 


70L.YIL]  SUPBBMB  OOUBT  OF  OAKADiL  608 

tke  balance  of  the  price  of  the  com  which  was  neyet     1^^ 
delivered  to  them  or  at  their  risk,  and  which  in  its     c^t 
damaged  state  they  were  not  bound  to  receive.    By  his 
own  act  he  prevented  too  the  appellants  from  having 
any  title  to  the  com  until  the  draft  should  be  paid.  He     ^"'^' 
did  not  ship  it  in  pursuance  of  the  agreement,  and  by 
adding  the  condition  of  prepayment,  he  relieved  the 
appellants  from  the  obligation  to  take  it  under  any  cir« 
cumstances.    I  am  of  opinion,  for  these  reasons,  that 
the  appeal  should  be  allowed,   the  judgment  of  the 
court  below  reversed,  and  the  decree  of  the  Yice-Chan« 
cellor  sustained,  with  costs. 

GWYNNE,  J  :— 

This  is  an  action  instituted  in  the  Court  of  Chancery 
in  the  province  of  Oniario^  a  proceeding  authorized  by 
the  Administration  of  Justice  Act  of  that  province,  for 
the  recovery  of  a  purely  legal  demand,  arising  out  of 
a  contract  between  the  plaintiff  and  the  defendants ; 
but  instead  of  stating  the  case,  as  it  would  have  been  in 
an  action  at  law  in  the  like  circumstances — namely,  as 
upon  an  acceptance  by  the  defendants  of  a  bill  of  ex- 
change drawn  upon  them  by  the  plaintiff,  the  latter, 
in  his  bill  of  complaint,  sets  out  at  large  what,  according 
to  his  interpretation  and][contention,  was  the  contract 
between  him  and  the  defendants  out  of  which  the 
acceptance  arose,  and  he  alleges  the  fulfilment  of  such 
contract  upon  his  part  and  the  breach  of  it  by  the 
defendants. 

Upon  the  evidence,  as  indeed  was  admitted  in  the 
argument,  we  must  take  the  fact  to  be  that,  although 
the  corn  was  in  good  condition  and  of  the  quality  re- 
quired by  the  defendants  when  it  was  shipped  on  board 
the  vessel  at  Toledo,  it  did  not  arrive  at  Bdleville  in 
good  condition,  and  by  reason  thereof,  it  was  useless  for 
defendants'  purposes;  and  the  questions  we  have  to 
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1881      decide  are,  what  was  the  true  nature  and  effect  of  the 

G6RBT     contract  made  between  the  plaintiff  and  the  defendants ; 
Williams.  *^^  which  of  them,  under  the  circumstances  appearing 

in  the  case,  should  bear  the  loss  arising  out  of  the 

i '    transaction  ? 

The  plaintiff,  on  the  one  side,  contends  that  even  if 
the  contract  should  be  held  to  be  one  of  sale  and 
purchase,  still  the  property  passed  to  defendants  on 
shipment,  and  that  thereafter  all  risk  was  theirs ;  the 
defendants,  on  the  contrary,  contend  that  regarding 
them  as  purchasers  they  acquired  no  proi>erty  and 
incurred  no  liability  until  delivery  at  Bellemlle  in 
pursuance  of  the  contract,  and  that  even  if  the  contract 
should  be  held  to  be  one  between  principal  and  agent 
originally,  still  the  plaintiff  so  dealt  with  the  com  as 
to  retain  in  himself  the  property  therein  in  disregard  of 
what  would  be  defendants'  rights  as  principals,  and 
attached  to  their  getting  possession  of  the  com  a  con- 
dition inconsistent  with  the  plaintiff  being  merely  de- 
fendants' agent,  and  consistent  only  with  his  retaining 
the  ownership  of  the  com  until  delivery  to  the  defend- 
ants at  Belleville^  and  so,  that  the  plaintiff  retained  in 
himself  all  responsibility  and  risk,  as  well  as  the  pro- 
perty in  the  corn,  until  the  loss  and  damage  had 
occurred,  and  thereafter  continued  to  deal  with  it  as 
his  own; 

This  appears  to  have  been  the  first  transaction  which 
the  defendants  had  with  the  plaintiff.  They  had  had 
dealings  for  several  years  with  plaintiff^s  brother,  to 
whose  business  the  plaintiff  succeeded  in  April,  18Y8. 
The  defendants  say  that  they  dealt  with  the  plaintiff  s 
brother,  sometimes  upon  the  basis  of  a  contract  for  the 
purchase  from  him  of  corn  delivered  at  Kingston^  and 
sometimes  on  the  basis  of  a  contract  of  purchase  by 
him  as  defendants'  agent  of  com  at  Toledo^  deliverable 
to  the  defendants  f.  o.  b.  there,  but  that  they  preferred 
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the  former  method.    The  manner  in  which  the  defend-      ^^^ 
ants  may  have  been  in  the  habit  of  dealing  with  the     Corbt 
plaintifi's  brother  has  no  bearing  upon  this  case,  except  y^^j^^^ 

as  explanatory  of  the  defendants'  intention  in  entering      

into  this  contract,  and  of  his  bona  fides  in  contending     \ J 

that  such  intention  was  (o  enter  into  a  contract  of  pur- 
chase of  com  on  delivery  at  Belleville. 

As  to  the  manner  in  which  the  present  contract  came 
about,  the  plaintiff  says  —and  he  does  not  appear  to  be 
contradicted  in  this — that  after  commencing  business 
for  himself,  he  no  doubt  wrote  to  defendants  soliciting 
their  orders;  that  he  received  some  communications 
from  them  in  September,  1878.  prior  to  the  18th,  but 
whether  it  was  he  or  the  defendants  who  started  such 
communications,  he  cannot  say — ^no  such  communica- 
tion is  produced.  With  this  information  that  there  had 
been  some  prior  communications,  the  corresi>ondence  out 
of  which  this  contract  arose,  so  far  as  is  laid  before  us, 
commenced  with  a  telegram  from  the  plaintiff  at  Toledo 
dated  15th  September,  1878,  to  the  defendant,  H.  Co*  by 
jun.,  at  Belleville^  as  follows  : — 

Schooner  "  Annandale ''  obUmable,  5o.,  veBsel  paying  unloading. 
High  mixed  com,  47o. 

In  reply  to  this  upon  the  same  day  the  defendants 
telegraph  to  the  plaintiff : 

Do  yon  not  think  corn  will  be  lower  next  month ;  will  yon  dellTer 
hereat47o? 

To  which  on  the  same  day  the  plaintiff  replies  by 
telegram  : 

Higher  com  predicted  by  exporting  onstomen.  Etiglaind  sdvano- 
ing.  October  selling  here  half  aboye  cash.  We  don't  anticipate 
lower  prieei.  Receipts  light.  Boads  bad.  Good  shipping  demand. 
Offer  cargo  47  cost,  freight,  commissions,  insurance— prompt  accept- 
ance. 

This  latter  appears  to  be  in  answer  to  defendants 
enquiry,  "  Will  you  deliver  here  at  47  cents  ?  " 
On  the  14th  the  defendants  reply : 


608  SXJPBBMB  OOUBT  OF  CANADA.   tVOL.VIL 

1881  Will  take  13,000  old  high  mized,  47  delivered  here,  yesBel  paying 

^T'^      unloading  ]  draw  ten  days  through  Merohants  Bank  here ;  send  prime 
©.         com. 

Williams.  Now,  if  it  were  not  for  the  fact  that  the  plaintiff  car- 
Gwynne^  J.  ried  on  the  business  of  a  commission  agent,  I  should 
think  the  natural  construction  to  put  upon  the  corres- 
pondence involved  in  the  above  telegrams  would  be — 
that  the  defendants  only  contracted  to  take,  that  is  to 
receive  on  delivery  at  Belleville^  corn  of  the  description 
specified,  namely,  prime  old  high  mixed  com,  and  to 
pay  for  it  by  an  acceptance  of  a  draft  on  ten  days  credit, 
but  the  plaintiff  contends  that  the  fact  of  his  being  a 
commission  agent  makes  all  the  difference,  and  that  he 
understood  the  defendants  to  be  authorizing  him  as 
their  agent  to  purchase  com  for  them  at  such  price  as 
should  not  cost  them  more,  but  might  cost  them  less 
than  47c.  at  Belleville,  to  be  paid  for  by  an  acceptance 
of  plaintiffs'  draft  at  ten  days,  and  he  contends,  upon  the 
authority  of  Irland  v.  Livingston  (1),  that  although  the 
defendants'  telegrams  may  be  susceptible  of  the  construc- 
tion put  upon  them  by  defendants,  still  that  they  are 
susceptible  also  of  the  construction  put  upon  them  by 
the  plaintiff,  and  that  after  having,  as  he  contends  he 
has,  bond  fide  acted  upon  them  in  that  sense,  it  is  not 
now  competent  for  the  defendants  to  repudiate  their 
order,  upon  the  gpround  that  the  plaintiff  did  not  act 
upon  it  in  the  sense  intended  by  defendants. 

That  case  decides,  that  if  a  principal  gives  an  order 
to  a&  agent  in  such  uncertain  terms  as  to  be  susceptible 
of  two  different  meanings,  and  the  agent  bond  fide 
adopts  one  of  them  and  acts  upon  it,  it  is  not  com- 
petent to  the  principal  to  repudiate  the  act  as  unautho- 
rized because  he  meant  the  order  to  be  read  in  the  other 
sense,  of  which  it  was  equally  capable. 

Whether  that  principle  is  applicable  to  a  case  in 
which  the  question  is  as  to  the  character  in  which  two 

(1)  L.  R.  5  H.  L,m. 
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parties,  who  might  each  hare  acted  in  one  or  other  of  1881 
two  characters,  did  in  faat  contract,  it  is  not  necessary,  c^^ 
in  the  view  which  I  take,  now  to  decide.  In  such  a  ry  ** 
case,  when  it  may  have  to  be  decided,  it  will  have  to  be  ^^**' 
considered  whether  it  is  not  equally  incumbent  ui>on  ""^^^  • 
both  parties  to  make  it  clear  in  what  character  they  are 
respectively  dealing ;  namely,  whether  as  vendor  and 
vendee,  or  as  principal  and  agent;  or  to  apply  the  ques- 
tion to  the  case  here,  whether  it  was  not  equally 
incumbent  upon  the  plaintiff,  who  offered  the  cargo,  to 
make  it  clear  in  what  character  he  offered  it,  as  it  was 
for  the  defendants  to  make  it  clear  in  what  character 
they  accepted  the  offer.  It  is  not,  however,  necessary, 
in  the  view  which  I  take,  to  decide  that  point  in  this 
case,  for  the  defendants  contend,  as  I  think  not  with- 
out reason,  that  the  acts  of  the  plaintiff*  have  been 
inconsistent  with  his  having  understood  the  contract 
assumed  by  him  to  be  one  of  agency  only,  or  that  the 
defendants  entered  into  it  in  the  character  of  principal, 
employing  an  agent  to  purchase  for  them,  and,  that  he 
retained  the  property  in  himself  and  transferred  it  to 
the  bank  of  Toledo  and  not  to  the  defendants.  The 
plaintiff  says  that  he  procured  the  money  with  which  he 
carried  on  business,  and  did  procure  the  money  with 
which  he  purchased  the  corn,  which  is  the  subject  of  this 
litigation,  under  an  arrangement  made  by  him  with 
the  banks  at  Toledo^ .  that  he  would  draw  upon  his 
consignees  through  the  bank  furnishing  the  funds, 
endorsing  the  draft  to  the  bank,  and  assigning  to  them 
also  the  bill  of  lading  and  a  policy  of  insurance  upon 
the  cargo.  The  question,  therefore  is,  after  the 
plaintiff  purchased  the  com,  which  is  the  subject 
of  this  litigation,  when  and  to  whom  did  he  part 
with  the  property  therein?  and  when,  if  ever,  did 
that  property  pass  from  the  plaintiff  to  the  defendants  ? 
Upon  shipping  the  com  on  board  the  "  Annadale  "  upou 
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1881      the  16th  Sept.,  he  received  a  bill  of  lading  from  the 

CoRBT     master.    He  effected,  at  the  same  time,  a  policy  of  insnr- 

WiLUAiia.  *^^  ^^  *^®  cargo  in  his  own  name.   That  bill  of  lading, 

the  symbol  of  property  in  the  com,  together  with  the 

^'*I^'  *  I)olicy  of  insurance  he  assigned  to  the  National  Bank, 
Toledo^  and  drew  through  them  at  ten  days  upon  the 
defendants,  endorsing  at  the  same  time  the  bill  of 
exchange  to  the  bank,  all  in  pursuance  of  an  agreement 
to  that  effect,  upon  which  he  had  procured  the  money 
to  carry  on  his  business,  and  for  the  purpose  of  vesting 
the  proi>erty  in  the  corn  in  the  bank  to  hold  to  their 
use  until  the  bill  of  exchange  should  be  paid,  and  in 
default  of  payment  to  sell  to  reimburse  themselves  to 
the  amount  of  the  bill  of  exchange. 

The  com  in  due  course  would  ordinarily  reach 
Belleville  in  four  or  five  days  from  Toledo^  that 
is  ui>on  the  21st  or  22nd  September.  The  defend- 
ants had  contracted  for  the  credit  upon  a  draft  at 
ten  days  to    ensure   the  arrival  of  the   com  before  ^ 

the  draft  should  become  payable.  Upon  presenta- 
tion, pf  the  bill  of  exchange,  they  accepted,  relying  as 
their  security  upon  the  arrival  of  the  com  before  the 
bill  should  be  payable  on  the  1st  of  October.  The  com 
arrived  at  Belleville  on  the  27th  or  28th  September,  and 
was  at  once  refused  by  the  defendants  as  being  so 
damaged  as  to  be  for  their  purposes  useless.  Now,  when 
the  plaintiff,  as  above  stated,  transferred  the  proi>erty  in 
the  com  to  the  bank,  he  had  nothing  that  he  could 
transfer  to  the  defendants  otherwise  than  subject  to  the 
condition  of  their  first  paying  the  draft,  that  is  to  say, 
looking  at  the  ordinary  time  for  a  vessel  to  go  from 
Toledo  to  Belleville  of  seven  or  eight  days  in  advance  of 
the  time  which  ^'the  defendants  (according  to  the  plain- 
tiff^s  own  view  of  the  contract)  had  contracted  for. 
The  plaintiff  thus  imposed  upon  the  defendants  a  con- 
dition precedent  to  their  acquiring  possession  of  the  com 
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not  warranted  by  their  contraet,  according  to  the  plain*      ^^^ 
tiff's  own  Tiew  of  it.    Property  consigned  to  the  defen-     oourr 
dants,  subject  to  such  condition,  could  not  be  proi)eity  ^  •• 
forwarded  in  pursuance  of  their  contract  in  any  view      — — 
of  it,  or  which  they  could  be  obliged  to  take,  i^'  * 

After  having  transferred  the  property  to  the  bank,  the 
plaintiff*  forwarded  to  the  defendants  an  invoice,  where* 
in  the  com  is  spoken  of  as  purchased  by  the  plaintiff 
as  an  agent  upon  commission,  and  which  speaks  of  the 
cost  afloat  at  Belleville^  47c. ;  whereas,  the  defendants 
had  contracted  for  delivery  on  shore  out  of  the  vessel  at 
that  price.  With  the  invoice,  the  plaintiff  did  not  inform 
defendants  of  his  having  transferred  to  the  bank  the 
property  in  the  com,  and  that  they  could  only  get  it 
upon  condition  of  first  paying  the  draft  forwarded  for 
their  acceptance.  The  sending  of  this  invoice  to  the 
defendants  gave  to  them — unless  and  until  the  latter 
should  pay  the  draft — no  property  in  the  com,  which, 
and  not  merely  a  lien  upon  it,  was  what  was  vested  in 
the  bank  upon  the  authority  of  Jenkyns  v.  Brown  (1). 
All  that  the  plaintiff  ever  gave  to  the  defendants  was  a 
right  to  receive  the  corn,  conditional  upon  their  first 
paying  their  draft,  which,  as  appears,  wanted  three 
days  of  maturity  when  the  com  arrived  in  damaged 
condition  at  Belleville.  This  condition,  as  I  have  shewn, 
was  not  warranted  by  the  contract,  according  to  the 
plaintiff's  own  construction  of  it.  He  had  no  right  to 
superadd  such  a  condition  to  the  defendant's  contract. 
The  result  then  is,  that  the  property  in  this  com 
remained  by  the  act  of  the  plaintiff*,  contrary  to  the  terms 
of  the  contract,  as  he  alleges  he  understood  it,  in  the 
plaintiff  and  his  assignees,  the  bank,  the  plaintifi^s 
creditors,  until  and  after  the  arrival  of  the  com  at  Belle- 
ville.  The  damage  to  the  com  occurred,  then,  while  the 
property   continued  to  be  in  the  plaintiff  and 

(1)  la  Q.  B.  502, 
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1881      assignees^the  bank.    As  then  the  plaintiff,  contrary  to 

CoRBT    his  own  understanding  of  the  contract,  as  now  contend- 

Yf  ^\     ®^  ^^^  ^y  ^i^)  retained  in  himself  and  his  creditors, 

the  bank,  for  their  own  benefit,  the  property  in  the  com 

^'^y^^^f  '  until  it  became  damaged,  it  is  but  reasonable  that  they, 
and  not  the  defendants,  should  bear  the  loss.  For  the 
above  reasons,  I  am  of  opinion  that  the  defendants'  con- 
tention is  well  founded ;  that  the  appeal  should  be 
allowed  with  costs,  and  that  the  decree  of  the  Yice- 
Chancellor  should  be  restored. 

Appeal  allowed  with  costs. 

Solicitors  for  appellants :  Blake^  Kerr^  Boyd  Sf  Cossets, 

Solicitors  for  respondent :  Bawden  8f  Machar. 


iggi      GEORGE  R  TROOP,  et  at Appellants  ; 


•Nov.  5.  ^^ 
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,^^     LEVI  HART,  {Assignee,  Sfc.) Respondent. 

•March  28. 

APPEAL  PROM  THE  SUPREME  COURT  OF  NOVA  SCOTIA. 

S<d€  of  fish  in  storage — Bight  to  hold  goods  by  haUte  for  unpaid 

purchase  money — Delivery  of  part 

Action  of  trover  charging  the  appellants  with  converting 
250  barrels  of  mackerel,  which  were  the  property  of  W.  M. 
R,  the  respondent's  assignor.  One  of  the  branches  of  ap- 
pellants' business  was  supplying  merchants  who  were  connected 
with  the  fishing  business  in  the  countiy,  and  who  in  return  sent 
them  fish,  which  was  sold  and  the  proceeds  placed  by  appellants 
to  credit  of  their  customers.  One  S.f  who  so  dealt  with  appel- 
lanti^,  in  October,  1877,  sent  them  77  barrels  of  herring  and  236 
barrels  of  mackerel.    On  3rd  November,  1877,  S,  sdid  all  the 


•PaBSBNT— Sir  W.  J.  Ritchie,  C  J.  ]  and  Strong,  Foumier,  Hemry 
and  Gwynncy  J J« 
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fish  he  had,  including  those  mackerel,  to  one  JR.  at  $8  a  barrel|  1881 
when  some  were  delivered,  leaving  236  barrels  in  the  appellants'  tC^ 
store,  and  in  payment  rec«  ived  $4,000  and  a  promissory  note  9, 

for  (4,000  at  four  months.    This  note  waa  given  to  appellants  by      HiJBT« 
S.  on  account  of  his  general  indebtedness.    On  the  4th  ICarch|  " 

1878|  B,  became  insolvent  and  the  respondent  who  was  sub- 
quently  appointed  assignee,  demanded  the  236  barrels  of 
mackerel  and  brought  an  action  to  recover  the  same.  After  issue 
was  joined,  the  appellants  proved  against  the  estate  oi  B,  an 
the  note  and  received  a  dividend  on  it. 

The  Chief  Justice  at  the  trial  gave  judgment  for  91,888|le8B  $46.10 
for  one  month's  insurance  and  six  months'  storage,  and  found 
that  the  appellants  had  knowledge  that  the  fish  sued  for  were 
included  by  the  insolvent  in  the  statement  of  his  assets,  and 
made  no  objection  thereto  known  to  the  assignee  or  creditors  at 
the  meeting. 
ffddf^lSirongf  J.,  dissenting,)  that  the  appellants  having  £uled  to 
prove  the  right  of  property  in  themselves,  upon  which  they 
relied  at  the  trial,  the  respondent  had  as  against  the  appellants' 
a  right  to  the  immediate  possession  of  the  fish. 

2.  That  S.  had  not  stored  the  fish  with  appellants  by  way  of 
security  for  a  debt  due  by  him,  and  as  the  appellants  had  know- 
ledge that  the  fish  sued  for  were  included  by  the  insolvent  in 
the  statement  of  his  assets,  to  which  statement  they  made  no 
objection,  but  proved  against  the  estate  for  the  whole  amount  of 
insolvents'  note,  and  received  a  dividend  thereon,  they  could 
not  now  claim  the  fish  or  set  up  a  claim  for  lien  thereon. 

Appeal  from  a  judgment  of  the  Supreme  Oourt  of  Nova 

Scotia  in  favor  of  the  respondent.    The  action  was  one  of 

trover  charging  the  appellants  (who  do  business  under 

the  name  oi  Black  Bros.  Sf  Co.,)  with  converting  230  bar* 

rels  of  mackerel,  which  were  the  property  of  William 

M.  Richardson^  the  respondent's  assignor.    One  of  the 

branches  of  the  appellants'  business  was  the  supplying 

of  merchants  who  were  connected  with  fishing  business 

in  the  country,  and  they  were  accustomed,  as  others  in 

the  same  line,  to  receive  in  return  the  fish  which  their 

customers  obtained,  and  to  sell  such  fish,  placing  the 

proceeds  to  the    account    of  their    customers.     One 

D.  N.  Shaw,  living  in  Cape  Breton^  so  dealt  with  ik9 
93 
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iS81  appellants,  obtaining  all  his  supplies  from  them  and 
Tbcop  sending  them  all  his  fish.  In  October,  1877,  ho  sent 
HrKT.     *^  appellants   77  barrels  of  herring  and  236  barrels 

of    mackerel,    which     they    placed     in    their    store. 

While  these  fish  were  in  their  store  Shaw  came  to 
Ilalifax,  and  sold  the  236  barrels  of  mackerel 
along  with  a  quantity  of  other  fish  (with  which  the 
appellants  had  no  concern),  to  W.  M.  Richardson,  who 
soon  after  became  insolvent ;  resix>ndent  as  his  assignee 
demanded  the  236  barrels  of  mackerel  and 
appellants  refused  to  deliver.  On  16th  March, 
1878,  verbal  demand  was  made  on  appellants  for 
the  fish.  On  the  22nd  March  appellant  sold  200 
barrels  of  the  fish  to  West.  On  the  4th  April  a 
written  demand  was  made  on  the  appellants  for 
the  fish.  The  whole  amount  of  the  sale  by  Shaw  to 
Richardson  was  $8,101.11,  of  which  half  was  paid  in 
cash  and  a  note  was  given  for  the  other  half  (|  4,050.5  6), 
and  this  note  was  endorsed  over  by  Shaw  to  the  appel- 
lants, who  held  it,  unpaid  and  overdue,  when  the 
demand  was  made  and  action  brought.  The  api)ellants 
pleaded  not  guilty  and  that  the  goods  were  not,  noi 
was  any  of  them,  the  respondent's  as  such  assignee 
as  alleged.  The  action  was  brought  6th  April,  1878, 
and,  long  after  issue  joined,  viz. :  in  January,  1880, 
appellants  proved  against  the  estate  of  Richardson  on 
the  note,  and  in  February,  1880,  received  a  dividend 
thereon  of  $577.20.  The  late  Chief  Justice  tried  the 
cause  without  a  jury  and  gave  judgment  against  the 
appellants  for  $1,841  90,  on  the  ground  that  they  knew 
Richardson  had  included  the  mackerel  in  his  statement 
of  assets  and  had  not  objected  at  the  meeting  of  the 
creditors.  Only  one  of  the  appellants  was  present  at 
this  meeting. 

Vx,  Thompson,  Q.O.,  for  appellants : 
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fish  he  had,  including  those  mackerel,  to  one  i?.  at  $8  a  barrel,       1881 
when  some  were  delivered,  leaving  236  barrels  in  the  appellants'      tCC^p 
store,  and  in  payment  rec«  ived  $4,000  and  a  promissory  note  9. 

for  $4,000  at  four  months.  This  note  was  given  to  appeUants  by 
8.  on  account  of  his  general  indebtedness.  On  the  4th  ICarohi 
1878,  R.  became  insolvent  and  the  respondent  who  was  iub- 
quently  appointed  assignee,  demanded  the  236  barrels  of 
mackerel  and  brought  an  action  to  recover  the  same.  After  issue 
was  joined,  the  appellants  proved  against  the  estate  of  !?•  on 
the  note  and  received  a  dividend  on  it. 

The  Chief  Justice  at  the  trial  gave  judgment  for  91,888,le88  946.10 
for  one  month's  insurance  and  six  months'  storage,  and  found 
that  the  appellants  had  knowledge  that  the  fish  sued  for  were 
included  by  the  insolvent  in  the  statement  of  hia  assets,  and 
made  no  objection  thereto  known  to  the  assignee  or  creditors  at 
the  meeting. 
Hddf^Strongf  J.,  dissenting,)  that  the  appellants  having  fiuled  to 
prove  the  right  of  property  in  themselves,  upon  which  they 
relied  at  the  trial,  the  rospondent  hod  as  against  the  appellants' 
a  right  to  the  immediate  possession  of  the  fish. 

2.  That  8.  had  not  stored  the  fish  with  appellants  by  way  of 
security  for  a  debt  due  by  him,  and  as  the  appellants  had  know- 
ledge that  the  fish  sued  for  were  included  by  the  insolvent  in 
the  statement  of  his  assets,  to  which  statement  they  made  no 
objection,  but  proved  against  the  estate  for  the  whole  amount  of 
insolvents'  note,  and  received  a  dividend  thereon,  they  could 
not  now  claim  the  fish  or  set  up  a  claim  for  lien  thereon. 

Appeal  from  a  judgment  of  the  Supreme  Oourt  of  Nova 
Scotia  in  fayor  of  the  respondent.  The  action  was  one  of 
trover  charging  the  appellants  (who  do  business  under 
the  name  of  Black  Bros.  Sf  Co.,)  with  converting  250  bar* 
rels  of  mackerel,  which  were  the  property  of  William 
M.  Richardton^  the  respondent's  assignor.  One  of  the 
branches  of  the  api>ellants'  business  was  the  supplying 
of  merchants  who  were  connected  with  fishing  business 
in  the  country,  and  they  were  accustomed,  as  others  in 
the  same  line,  to  receive  in  return  the  fish  which  their 
customers  obtained,  and  to  sell  such  fish,  placing  the 
i^^,  proceeds  to  the    account    of  their    customers.     One 

D.  N.  Shaw,  living  in  Cape  Breton^  so  dealt  with  the 
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1^81      BO  aUest  if  he  hoMs  no  security  from  the  insolvent, 
faoop     Insolvent  Act  of  1875  (1);  McMahon's  Insolvent  Act 

My  second  point  is  that  the  fish  were  the  property  of 
defendants,  either  absolutely  or  as  pledged  to  them  by 
Shaw,    Langton  v.  Higgins  (8). 

If  the  fish  are  the  property  of  Shaw^  as  assumed 
in  and  stated  by  the  judgment,  and  the  defendants  were 
merely  the  custodians  of  them,  they  had  at  least  the 
right  on  Shaw's  behalf  to  hold  the  fish  for  the  unpaid 
purchase  money.  Beniamin  on  Sales  (4) ;  Bullen  and 
Leake  (5). 

There  was  a  lien  on  the  fish  for  unpaid  purchase 
money,  and  whether  this  lien  was  in  Shaw  or  the 
defendants,  it  was  an  answer  to  the  action.  Butler  r. 
Hobson  (6j ;  Oadsden  v.  Barron  (7) ;  Leake  v.  Loveday  (8). 

There  was  a  lien,  according  to  the  Chief  Justice's 
finding,  for  insurance  and  storage,  which  he  deducted 
from  plaintiff's  damages.  The  validity  of  any  such 
charges  (which  the  learned  judge  expressly  affirmed) 
did  not  constitute  them  a  set-off*  against  the  plaintiff's 
damages,  but  constituted  a  defence  to  the  action,  and 
one  that  did  not  require  to  be  pleaded.  Bullen  if 
Leake  (9). 

Finally,  I  submit  even  if  the  fish  were  only  left  with 
defendants  to  sell  for  ShaWy  they  had  such  an  interest 
that  Shaw  could  not  revoke  their  authority  and  sell 
without  their  consent.  Jones  v.  Hodgskins  (10) ;  Benja* 
min  on  Sales  (11) ;  Oaussen  v.  Morton  (12) ;  Walsh  v. 
Whitcomb  (18). 

(1)  Section  84.  (7)  9  Ex.  574. 

(2)  P.  146.  (8)  4  M.  &  G.  972. 

(3)  4  H.  &  N.  402.  (9)  P.  717. 
.    (4)  Pp.  626, 640.  (10)  61  Maine  480. 

(5)  P.  717.  (11)  P.  74. 

(6)  4  Bing.  N.  C.  290.  (12)  10  B.  k  C.  731. 

(13)  2  E0p.  565. 
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Mr.  Rigbpt  Q.O.,  for  respondent :  IMl 

A  good  deal  of  my  learned  friend's  argument  is  based  Tboop 
upon  the  assumption  that  the  learned  judge  only  found  -q^j, 
upon  one  of  the  facts  in  issue.  Now,  in  order  to  arrive  — 
at  the  conclusion  he  did,  he  must  have  found  that  the 
fish  was  Richardson's  and  had  been  originally  Shaw's, 
This  special  finding  is  an  addition  to  the  general  verdict 
in  our  favor.  There  were  only  two  issues  raised  by  the 
pleadings :  the  first  issue  denies  the  commission  of  trover, 
and  second,  goods  not  plaintifi"s  and  he  had  no  right  to 
possession.  Now  my  learned  friend  rests  his  contention 
entirely  upon  the  lien  of  an  unpaid  vendor.  I  contend 
he  cannot  raise  the  question  of  lien  at  all  under  our 
practice  act.  Then,  we  come  to  the  question  of 
fact.  Whose  property  was  it  ?  It  is  not  denied  that  it 
was  Richardson's^  but  they  say  there  was  an  equitable 
assignment  of  it.    Surely  that  must  be  pleaded. 

There  is  no  proof  that  the  appellants  are  defending 
this  suit  for  or  on  behalf  of  Shaw^  and  if  not,  they  cannot, 
under  any  circumstances,  set  up  the  non-payment  of  the 
note  or  Richardson's  insolvency  as  a  defence  to  this 
action,  and  they  cannot,  under  the  state  of  the  pleadings 
herein,  in  view  of  the  provisions  of  c,  94  of  the  Sevised 
Statutes,  fourth  series,  and  especially  of  s.  152  thereof, 
set  up  any  such  defence. 

If  the  appellants'  claim  to  hold  the  fish  be  founded  on 
stoppage  in  transitu,  there  is  no  proof  that  Shaw  ever 
exercised  such  right,  nor  that  he  authorized  the  appel- 
lants to  do  so,  nor  that  they  did  so.  In  order  to  con- 
stitute stoppage  in  transitu,  there  must  be  some  act  or 
declaration  on  the  part  of  the  vendor  countermanding 
delivery.    Benjamin  on  Sales  (1). 

If  any  such  right  existed,  and  could  under  the  cir- 
cumstances in  proof  herein  be  properly  exercised,  it 
gave  at  most  only  the  right  to  detain,  and  not  to  sell, 

(1)  Isted.  p.  652. 
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1881  the  goods,  and  by  selling  them  the  appellants  were 
Troop  guilty  of  a  conversion,  and  respondent  is  therefore 
g^^^     entitled  to  recover.    Roscoe^s  Nisi  Prius  (1). 

The  iransilus  was  at  an  end  when  the  goods  were 
sold  by  Shaw  to  Richardson. 

Part  of  the  fish,  viz.,  86  barrels,  having  been  delivered, 
it  must,  in  the '  absence  of  proof  to  the  contrary,  be 
deemed  equivalent  to  delivery  of  the  whole,  and  the 
right  of  stoppage  in  transitu  was  at  an  end. 

The  respondent  in  any  point  of  view — the  contract 
made  with  Shaw  never  having  been  rescinded — ^had 
the  right  to  tender  the  portion  of  the  purchase-money 
remaining  unpaid,  and  thus  entitle  himself  to  the  goods, 
and  any  profit  or  advantage  to  accrue  from  their  posses- 
sion ;  and  the  appellants,  by  not  setting  up  when  the 
several  demands  were  made  their  alleged  right  to  detain, 
have  misled  the  respondent,  and  have  also  waived  and 
lost  all  right,  if  any  such  ever  existed,  to  insist  upon  a 
lien  or  right  to  detain. 

The  only  other  point  I  intend  to  urge  is,  that  the 
defendants  cannot  set  up  either  a  lien  for  charges  or 
unpaid  balance  account,  because  they  filed  a  claim  for 
their  note  with  a  sworn  statement  that  they  had  no 
security  and  received  a  dividend. 

The  defendants  knew  that  Richardson^  at  his  first 
meeting,  claimed  the  fish  as  his,  and  although  Lewis^ 
one  of  the  appellants,  informed  himself,  as  he  says, 
between  the  first  and  second  meeting,  as  to  the  accuracy 
of  this  claim,  yet  he  made  no  objections  to  such  claim  at 
the  second  meeting,  although  the  claim  on  the  part  of 
Richardson  to  th3  fish  was  repeated  at  the  second 
meeting. 

Mr.  Thompson^  Q.C.,  in  reply. 

(1)  13Ui  ed.  p.  955. 
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ErroHiB,  OJ. :—  IM2 

Defendants  were  commiBsion  merchants  and  ware*    Tboof 
housemen.   One  Shaw,  living  at  VArdoise,  in  the  island     Haet. 
of  Cape  Breton^  a  distance  from  Halifax,  was  in  habit  of     *'"* 
dealing  with  them,  they  supplying  him  with  goods,  he 
sending  them  his  fish,  which  they  stored  and  sold,  and 
credited  him  with  the  proceeds.    In  the  summer  of  1877 
Skaw  had  in  the  store  of  defendants  286  barrels  of 
mackerel.    Richardson,  the  insolvent,  says,  and  I  think 
all  the  surrounding  circumstances  corroborate  his  testi* 
mony,  that 

Mr.  Ifoop  told  him  they  had  230  No.  3  mackerel  (large),  belonging 
to  Shav>»  I  was  asked  by  Troop  what  they  were  worth,  and  I  said  19, 
Troop  said  he  did  not  want  to  sell  these,  as  Shaw  was  on  his  way 
from  Cape  Breton  and  would  dispose  of  them  himself.  He  said,  <'  X 
might  probably  buy  them  from  him/'  and  I  said,  *' probably"  and 
didso. 

On  the  8rd  November,  1877,  Shaw,  being  in  Halt/ax, 
•old  all  the  fish  he  had,  including  those  mackerel,  to 
Richardson,  the  mackerel  at  |8  a  barrel=:$l,828  for  the 
286  barrels.  The  whole  sale  amounting  to  $8,101.11  for 
which  JZic'Aarc/joii  paid,  half  cash,  or  -  -  -  |4,050  66 
And  half  by  a  note  at  4  months  for  -    -    -       4,060  66 

$8,101  12 
Shortly  after  the  sale  and  date  of  the  note  at  3 
months,  Shaw  endorsed  the  note  to  defendants  on  ac- 
count of  his  indebtedness  to  them.  The  note  would  fall 
due  on  6th  March,  1878.  All  the  fish  sold,  except  the 
286  barrels,  were  at  time  of  sale  in  two  vessels,  and  of 
all  these  fish  Richardson  got  the  actual  delivery.  The 
286  barrels  remained  in  defendants'  store.  On  the  4th 
March,  1878,  before  the  note  fell  due,  Richardson  assigned 
under  the  Insolvent  Act  of  1869. 

Plaintiff  became  assignee  of  the  insolvent,  15th  March, 
1878.  On  the  16th  March  verbal  demand  was  made  on 
defendants  for  the  fish. 
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IBM         On  2SSnd  March,  18Y8,  defendants  Bold  200  barrels  of 

Tkoop    the  fiah  to  Wesi. 

■gf;^         On  4th  April  a  written  demand  was  made  on  defen- 

•—      fendants  for  the  fiah ;  and 

_^    *    On  6th  April,  18*78,  the  writ  was  issned  in  the  ease ; 
and 

On  'Tth  May,  1878,  defendants  sold  the  remaining  86 
barrela  to  Cochran, 

There  were  three  meetings  of  BichardtofCt  creditors 
after  the  assignment,  and  no  meeting  after  the  18th 
March.  At  these  meetings  one  of  the  defendants,  Lewis^ 
attended,  and  at  these  meetings  a  statement  was  pro- 
duced of  the  insolvent's  assets,  in  which  among  the  items 
of  assets  the  fish  now  in  dispute  was  pnt  down  as  *'  286 
bbls.  mackerel,  stored  at  Black  Bro$y  At  the  first 
meeting  the  defendants  took  a  copy  of  this  statement. 
The  witness,  TT.  H.  Hatt^  inspector,  and  a  creditor,  who 
was  present  at  the  three  meetings  says : 

Stattments  of  the  Msets  and  liabilities  were  read  at  them  aU.  "  A  " 
was  one  of  them.  I  heard  no  objection  raised  by  Lnois  at  any  of  the 
meetings,  nor  by  any  one  else. 

And  on  cross-examination,  ho  says : 

Each  of  the  items  in  <<  A  '^  were  readorer  and  discussed ;  and  at  aU 
these  meetings,  the  statement  of  the  personal  property  in  "  A  "  was 
generally  thought  correct.  LewU  spoke  seyeral  times.  "  A  *'  was 
parsed  round  and  read.     I  heard  no  objection  to  the  personal  items. 

This  was  fully  .confirmed  by  other  Witnesses  present. 
Though  taking  apparently  a  very  active  part,  and 
fully  informed  as  to  these  fish  being  claimed  as  the  pro- 
perty of  the  insolvent,  and  as  an  item  of  his  estate  avail- 
able for  his  creditors,  neither  this  defendant  nor  his  firm 
ever  set  up  any  claim  thereto  or  lien  thereon  on  behalf  of 
themselves,  Shaw^  or  any  one  else,  but,  on  the  contrary, 
filed  with  the  assignee  a  claim  against  Richardsom^s 
estate  as  follows : — 
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Haufaz,  N.  S.,  Beoexnber,  1879.  1882 

Mr.  W.  M.  Bichardion  to  Black  Bros.  S  Co,  J>r.  Twmp 

March  6, 1 878.  To  cash  retired  hia  note  favor  D.  N.  Shaw .  .$4050  56  9. 

And  supported  the  claim  by  an  affidavit  sworn  to,      ' 

8th  January,  1880,  by  Lewis,  in  which  he  says  :  Bitchie,CJ, 

1. 1  am  a  member  of  the  firm  of  Black  Broa  ik  Co.,  claimantSi  and 
the  said  firm  is  composed  of  myself  and  of  George  /.  Troop,  also  of 
Halifax,  2.  The  insolvent  is  indebted  to  the  claimants  in  the  sum 
of  four  thousand  and  fifty  dollars  and  fifty  six  cents.  3.  The  claim- 
ants hold  no  security  for  the  claimi  and  I  have  signed. 

And  the  plaintiff,  the  assignee,  says : 

I  paid  defendants  $577.20,  10th  February,  1880,  a  dividend  on  the 
note  in  claim  14}  cents  on  the  dollar. 

I  think  there  is  satisfactory  evidence  in  this  case  to 
show  that  whatever  may  have  been  the  general  dealings 
or  relations  between  Shaw  and  defendants  with  respect 
to  these  fish,  they  clearly  refused  to  sell  them  on  account 
of  Shaw,  and  left  Shaw  to  deal  with  and  sell  them 
entirely  independent  of  them,  and  referred  Richardson 
to  him  to  buy  them  direct  from  him  without  their 
intervention,  and  necessarily  free  from  any  claim  that 
might  have  existed,  growing  out  of  the  general  deal- 
ings of  defendants  with  Shaw ;  and  there  can  be  no 
doubt  that  under  such  sale  by  Shaw  to  Richardson,  the 
latter  would,  up  to  the  time  of  his  insolvency,  have 
been  entitled  to  demand  and  receive  from  defendants 
the  said  goods,  wholly  free  from  any  lien  or  claim 
arising  from  such  general  dealings  between  Shaw  and 
defendants,  and  also  in  like  manner  as  against  Shaw^ 
would  have  been  entitled  to  have  delivery  and  posses- 
sion of  the  goods.  Such  being  the  case,  and  defendants 
in  their  own  rights  having  no  lien,  had  Shaw  a  lien  ? 
and,  if  so,  did  defendants  deal  with  those  goods  by 
virtue  of  such  claim,  or  have  they  set  up  Shaw*s  lien  as 
a  defence  to  this  action  ?  There  can  be  no  doubt  that 
if  a  vendor  sells  on  time  and  takes  a  bill  of  exchange 
or  promissory  note  for  the  price,  he  loses  his  lien  on  the 
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1882     goods  sold,  though  in  like  manner  there  can  be  no 

Tboop     doubt  that  it  reTiyes  on  the  dishonor  of  the  instrument 

g^Jj^      in  the  hands  of  the  vendor  ;  that  is  to  say,  if  a  purchaser 

.  —7-      becomes  insolvent  before  the  goods  are  actually  deliv- 

1     'ered,  the  vendor's  right  to  refuse  delivery  revives,  the 

law  does  not  compel  the  vendor  to  deliver  to  an  insol- 
vent purchaser,  but  if  the  buyer  does  not  become  in- 
solvent during  the  time  that  the  bill  is  current,  there  is 
no  vendor's  lien,  and  the  vendor  is  bound  to  deliver. 
It  is  stated  in  some  of  the  text  books  that  such  lien 
dees  not  revive  on  the  dishonor  of  the  instrument,  if  it 
be  then  outstanding  in  the  hands  of  a  third  person, 
and  in  support  of  this  proposition  the  case  of  Bunny  v. 
Poynls  (1)  is  generally  to  be  found  cited,  but  that  was 
a  case  where  the  agent  of  the  vendor  took  the  notes  of 
the  vendee  and  another  for  the  price  and  discounted 
them  with  his  banker  and  endorsed  them,  but  the 
vendor,  his  employer,  did  not  endorse  them.  The  court 
held  the  vendor  must  be  considered  as  having  received 
payment  for  his  goods  and  could  not  retain  them, 
though  his  agent  afterwards  became  bankrupt  and  the 
notes  were  dishonored.  It  is  somewhat  difficult  to 
understand  why  the  fact  of  the  notes  being  endorsed 
by  the  agent  or  the  principal  should  make  any  differ- 
ence in  the  right  of  the  principal  to  retain  the  goods 
on  dishonor  of  the  note.  If  the  creditor  negotiates  the 
bill  or  note  for  value  and  without  rendering  himsdf 
liable,  it  will  operate  as  payment  though  dishonored, 
for  in  such  a  case  he  has  obtained  value  which  he  can- 
not be  compelled  to  refund,  and  therefore,  if  by  a  lien 
on  the  goods  he  could  recover  the  price  he  would  be 
paid  twice.  But  if  the  creditor  negotiates  the  bill  or 
note,  so  as  render  himself  personally  liable  upon  it,  in 
that  case  it  will  not  operate  as  a  payment,  if  dishonored. 
It  is  said  the  bill  is  still  outstanding ;  that  is  true,  and 

(1)  4  B.  ^  Ad.  568. 
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it  may,  perhaps,  operate  to  prevent  the  seller  from  haying     ^^^^ 
a  complete  right  to  the  goods  so  as  to  be  able  to  give  a     Tboop 
valid  title  by  re-selling  them  to  a  third  party,  but  the     hI^t. 
only  question  in  the  present  case  is  whether  he  has  not      — :- 
a  right  to  hold  them  till  the  price  is  paid.  

But  if  the  goods  sold  are  in  the  warehouse  of  a  third 
person,  and  he  assented  to  hold  them  as  agent  for  the 
vendee,  then  there  would  have  been  a  delivery  of  the 
goods,  and  the  possession  of  the  warehouseman  would 
be  the  possession  of  the  vendee,  and  all  right  of  lien  on 
the  part  of  the  vendor  would  be  gone.  In  other  words> 
the  right  of  prox>erty  and  possession  would  both  have 
passed  from  Shaw  to  the  insolvent,  and  the  right  of  lien 
would  be  destroyed,  or  rather  would  not  exist. 

In  this  case,  did  not  defendants,  by  their  conduct, 
recognize  Richardson  and  his  assignee,  as  having  the 
absolute  right  in  the  property  and  the  possession  of  the 
goods  ? 

It  is  in  vain  to  say  that  defendants  did  not  know  of 
the  sale  to  Richardson.  It  was  at  their  instance  that 
Richardson  negotiated  with  and  bought  from  Shata. 
They  received  the  cash  and  note  given  by  Richardson 
in  payment  for  these  and  the  other  fish,  and  it. is  asking 
too  much  to  expect  us  to  believe  that  they  did  not  know 
for  what  the  notes  and  cash  were  given  ;  the  non-produc- 
tion of  the  warehouse  books  and  of  their  warehousman, 
the  sending  to  Richardson  the  notice  of  the  running  out 
of  the  insurance  (for  it  is  clear  it  could  only  have  come 
from  their  establishment),  their  non-insuring  the  goods 
for  the  benefit  of  themselves  or  Shaw  after  the  sale,  then 
allowing  the  insurance  to  run  out,the  statement  of  Troop 
that  the  storage  was  at  a  fixed  rate,  and  his  saying :  ''I 
charged  Richardson  the  usual  rate,"  taken  in  connection 
with  the  non-repudiation  of  Richardson^ s  property  in  the 
goods  and  the  right  to  them  of  the  plaintiff,  as  his 
assignee,  at  the  several  meetings  of  the  creditors,  the 
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1883     not  setting  up  any  claim  of  lien  of  any  sort,  or  in  any 
TsooF     person  when  the  property  was  demanded,  or  of  Shaw 
ul^^     on  the  trial,  the  non-assertion  of  any  lien  being  on 
TTV,  J  the  goods,  the  entire  absence  of  Shaw  from  any  parti- 
*cipation  in  the  doings  of  the  plaintiff  in  reference  to 
secnring  these  goods,  the  entire  absence  of  the  asser- 
tion of  any  claim  of  lien  or  otherwise  by  Shaw  or  by 
defendants  in  his  behalf,  the  patting  in  of  their  claim 
to    the   full  amount    of  the    note,    their    swearing, 
long  after  this  action  was  brought,  that  Richardson  s 
estate  owed  thereon  the  full  amount,  and  that  they  held 
no  other  security,  would,  in  my  opinion,  fully  justify 
a  jury  in  coming  to  the  conclusion   that  defendants 
acknowledged  Richardson  as    owner,  and  that  they 
actually  held  the  goods  for  him ;  if  so,  then  Shaw  would 
have  no  lien,  for  Lord  Campbell  in  Pearson  v.  Dawson 
says  (1) : 

The  title  of  the  purchaser  being  once  acknowledged  by  the  ware- 
houseman, the  purchaser  has  a  right  to  treat  the  warehouseman  as 
his  agent,  and  the  latter  cannot  afterwards  set  up  a  right  in  respect 
of  a  third  party. 

It  is  true  Mr.  Troop  says  in  cross-examination : 

The  first  notice  we  had  of  Riehardam^i  claim  on  the  fiah  was  after 
the  insolvency. 

This  may  be  so,  but  it  is  quite  consistent  therewith 
that  his  partner  and  his  warehouseman  or  managing 
man  may  haye  had  full  knowledge  of  the  whole  transac- 
tion, and  it  is  to  be  remarked  that  his  partner  is  on 
thib  point  suggestively  silent.    He  does  say : 

I  Lad  1.0  knowledge  till  yesterday  (27th  April,  1880,)  of  what  fish 
was  sold  to  Richardson  or  that  it  extended  beyond  the  two  cargoes. 

This  is  entirely  irreconcilable  with  all  the  evidence  in 
the  case,  and  it  is  the  more  strange  that  with  the  two 
cargoes  they  had  nothing  to  do,  these  having  been  sold 
by  Shaw  himself  from  the  vessels,  and  it  is  still  more 

(1)  E.  B.  A  E.  457. 
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strange,  when  it  is  recollected  what  took  place  at  the  ^^^ 
meetings  in  March,  1878  ;  and  the  finding  of  the  Chief  tSoop 
Justice  was,  *'  that  defendants  had  knowledge  that  the  ^^^^ 
**  fish  sued  for  were  included  by  the  insolvent  in  the  .  -7- 
"  statement  of  his  assets,  and  made  no  objection  thereto  ' 

"  known  to  the  assignee  or  creditors  at  the  meeting;"  and 
which  finding  is  supported  by  overwhelming  evidence. 
There  is  no  evidence  whatever  that  notice  of  dishonor 
of  this  note  was  ever  given  to  Shatv,  or  that  the  defen- 
dants hold  him  in  any  way  liable  tbereon  m  indorser, 
or  that  Shaw  in  Cape  Breton  had  any  notice  or  know- 
ledge of  Richardson's  insolvency  at  Halifax,  or  that  he 
had  any  notice  or  knowledge  of  the  note  having  been 
dishonored.  Nor  is  there  any  evidence  whatever  that 
Shaw  in  any  way  directly  or  indirectly  authorized 
defendants  to  set  up  any  lien  on  his  behalf  on  the  said 
goods,  or  that  he  ever  knew  that  any  such  claim  ever 
was  so  set  up  nor  in  fact  is  there  a  tittle  of  evidence  to 
show  that  defendants,  with  or  without  the  consent  or 
knowledge  or  authority  of  Shaw,  ever  did  set  up  such 
claim  on  his  behalf,  or  that  they  ever  did  deal  with  or 
claim  to  deal  with  the  fish  as  the  agents  of  or  as 
authorized  in  any  way  by  Shaw  so  to  do ;  on  the  con- 
trary, the  fiedr  inference  from  the  evidence  is  that,  on  the 
ground  that  they  had  a  claim  on  them  in  their  own 
right,  they  dealt  with  the  fish  of  their  own  mere 
motion  without  reference  to  Shaw  or  anybody  else,  and 
that  they  received  the  proceeds  of  the  sales  to  West  and 
Cochran^  without  accounting  to  the  plaintiff*  as  assignee 
of  the  estate  of  Richardson,  or  vnthout  crediting  the 
proceeds  on  the  note,  though  they  say  the  amounts 
of  the  sales  were  credited  to  Shaw.  If  they  sold  them  on 
Shaw's  Men  they  should  have  credited  the  insolvent  or 
his  assignee  on  the  note,  and  not  Shaw,  but  it  does  not 
appear  that  that  fact  was  ever  communicated  to  Shaw  by 
them,  or  that  he  ever  had  any  knowledge  of  it.    On  the 
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J  882      contrary,  without  any  apparent  communication  with 

Tboop     Shaw  on  the  subject,  and,  so  lar  as  the  evidence  shows, 

^^      without  any  reference  to  him  or  to  the  said  sale,  some 

two  years  after,  the  defendants  prove  the  whole  amount 

Ritchie  0 J. 

1    '  of  the  note  was  due  by  the  insolvent  estate  to  them,  and 

claimed  and  received  a  dividend  on  such  full  amount, 
a  proceeding  wholly  inconsistent  with  a  sale  of  the  fish 
under  a  lien  (supposing,  if  a  lien,  a  sale  would  be  justi- 
fiable,) for  the  fish  appear  to  have  been  sold ; 
200  barrels  for  $7.60  and  36  at  $6.30  would 

amount  to $1,734  00 

and  deducting  charges,  &c.,  in  which  there 
are  items  which  could  not  be  charged 
against  the  insolvent,  supposing  there 
was 67  16 


there  would  be  a  balance  of  .  .  .  $1,666  86 
which,  if  the  property  had  been  sold  under  Shaw's  or 
any  other  lien,  would  have  to  be  credited  on  account  of 
the  note,  for  the  security  of  which  the  lien,  if  any,  must 
have  existed.  And  would  leave  only  $2,383.71  instead  of 
$4,060.56,  due  on  the  note,  for  which  any  claim  could 
possibly  be  made  on  the  insolvent  estate.  The  sworn 
claim,  therefore,  that  the  defendants  put  in  for  the  full 
amount  of  the  note,  and  for  which  they  swore  they  had 
no  security,  is  conclusive,  to  my  mind,  that  they  did  not 
disx>ose  of  the  said  fish  by  virtue  of  any  right  of  lien  or 
under  any  authority  from  Shaw^  or  by  or  with  his  con- 
sent or  approval,  and  in  this  connection  it  may  not  be 
amiss  to  notice  that  a  vendor  will  lose  his  right  of  lien 
if  he  prove  for  the  price  of  the  goods  under  an  adjudi* 
cation  in  bankruptcy  against  the  vendee.    Exp.  Hornby 

(1). 

Again,  if  Shaw  had  a  lien,  neither  Shaw  nor  defend- 
ants, supposing  they  were  acting  for  them,  had  any 

(1)  Buck's  Bank.  Cases,  7  Glyn  &  J.  25. 
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right  to  sell  or  dispose  of  the  goods,  and  such  sale  was  1882 
a  conversion  as  against  the  assignee,  in  whom  the  pro-  t^oop 
perty  was,  subject  to  the  lien.  Assuming  that  under  a  ^^^^t 
plea  of  not  possessed  a  lien  may  be  giyen  in  evidence,      — :— 

still,  if  you  admit  evidence  of  a  lien  you  cannot  exclude      1 

evidence  to  show  that  it  had  ceased  to  exist  at  the  time 
of  the  conversion,  so  that  supposing  the  defendants  had 
a  lien  on  these  goods,  and  he  should  prove  it  under  the 
plea  of  not  possessed,  the  plaintiff  would  be  entitled  to 
show  that  the  lien  had  ceased  at  the  time  he  converted 
them. 

The  defendants  clearly  had  no  right  to  sell  the  goods, 
as  they  had  no  property  in  them ;  they  do  sell  the 
goods  and  thereby  necessarily  put  an  end  to  the  lien, 
if  any  existed.  Continuance  of  possession  being  in- 
dispensable to  the  existence  of  liens  at  law,  an  abandon- 
ment of  the  property  over  which  the  right  extends 
divests  the  lien. 

But  assuming  again  that  Shaw  had  a  lien,  the 
defendants  cannot,  under  the  pleadings  in  this  case, 
set  up  such  a  defence  to  this  action,  and  if  they  could, 
under  the  pleas  in  this  case,  set  up  a  lien  in  Shaw,  they 
could  not  justify,  as  against  the  assignee  oi  Richardson^ 
in  whom  the  general  property  in  these  fish  was,  a  sale 
and  conversion  unauthorized  by  Shaw,  and  unwarranted 
if  authorized. 

Stbonq,  J. : — 

This  is  an  appeal  from  the  judgment  of  the  Supreme 
Court  of  Nova  Scotia  discharging  a  rule  nisi  for  a  new 
trial.  The  facts  on  which  the  questions  presented  for 
the  decision  of  the  court  arise,  are  as  follows :  In  October, 
1877,  one  D.  N,  Shaw^  a  merchant  at  VArdoise,  in  Cape 
Breton^  consigned  to  the  appellants,  merchants  at  Mali" 
fax,  trading  under  the  name  of  Black  Bros.,  a  quantity 
of  fish  consisting  of  286  barrels  of  mackerel  and  77  barrels 
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1882  of  herring.  These  fish  were  stored  by  the  defendants. 
Tioop  Shaw  had  for  some  time  previous  to  this  consignment 
^^^     been  in  the  habit  of  dealing  with  the  defendants,  who 

supplied  him  with  goods,  and  Shaw  consigned  fish  to  the 

°^  *  defendants,  who  sold  them  and  credited  him  with  the 
proceeds.  That  this  was  the  regular  course  of  dealing 
between  Shaw  and  the  defendants  is  proved  by  both 
the  latter  and  not  contradicted.  The  defendant  Troop 
in  his  evidence  says : 

8haw  lives  at  VArdoUt.  We  are  still  dealing  with  him.  We 
supply  him  with  goods  and  he  sends  us  his  fish.  We  store  the 
pickled  fish,  and  when  we  sell  it  credit  him  with  the  proceeds. 

The  defendant  Lewit  says  : 

Shaw  dealt  with  us  largely ;  made  all  his  purchases  through  us ; 
sent  us  all  his  fish  to  be  sold  and  the  proceeds  put  to  his  credit.  That 
was  the  course  of  dealing.  In  ]  877  we  supplied  him  throughout  the 
year.  In  the  fall  of  1877  he  sent  us  fish.  •  •  •  During 
the  winter  we  sold  the  herring  to  Twining^  and  the  236  barrels  of 
mackerel  to  WtaU       •        •       • 

Some  time  in  November  he  (5Aafo)*endorsed  the  note  to  us  on 
account  of  his  debt  to  us.  He  paid  us  several  sums  of  money  in 
November.  •  •  •  After  the  note  cmd  payment  made  by 
Shawj  he  was  still  in  our  debt.    He  is  still  in  our  debt" 

He  also  says : 

We  had  no  special  agreement  with  Shaw  as  to  those  fish. 

In  Noyember,  1877,  Shaw  came  to  Halifax  and  W.  M. 
Richardson^  of  whom  the  respondent  is  the  assignee  in 
insolvency,  purchased  from  him  a  large  quantity  of  fish 
comprising,  amongst  other  lots,  292  barrels  of  mackerel 
at  $3  per  barrel.  This  lot  of  292  barrels  included  the 
286  barrels,  which  had  previously  been  consigned  to  the 
appellants,  and  were  at  the  time  of  sale  held  in  store  by 
tiiem.  The  difference,  56  barrels  of  mackerel  and  the 
rest  of  the  fish  purchased  by  Richardson^  were  delivered 
to  him  by  Shaw  at  the  wharf,  never  having  been  in  the 
poBsession  of  the  appellants. 

Biehardson  says  in  his  evidence  that  before  he  made 
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his  purchase  one  of  the  appellants  ( Troop)  told  him  1882 

they  did  not  want  to  sell  the  fish  in  their  hands  as  Tboop 

Shaw  was  on  his  way  from    Cape  Breton^  and  would  ^^^ 

probably  dispose  of  them  himself,  and  that  Richardson  

might  probably  buy  them  from  Shata,    This  conversa-  "^°^' 
tion  is  denied  by  Troop.    He  says  : 

He  {Richardson)  asked  me  if  we  expected  Shaw,  and  when  he  came, 
to  give  him  a  chance  or  opportunity  ^o  purchase  fish.  Richardson 
in  former  years  had  bought  Shawns  lish,  and  when  he  bought  from 
Shaw  he  usually  came  to  us  and  made  an  arrangement  for  the  ware- 
house rent  for  the  fish,  the  day  after  the  purchase. 

The  price  of  all  the  fish  purchased  by  Richardson 
from  Shaw  was  $8,101.11 — of  this  amount,  one-half  was 
paid  by  Richardson  to  Shaw  in  cash,  and  for  the  other 
half,  $4,050.56,  Richardson  gave  Shaw  his  promissory 
note,  dated  3rd  November,  1877,  payable  four  months 
after  date.  Dr.  Lewis,  one  of  the  appellants,  swears 
that  his  firm  had  given  Shaw  no  authority  to  soil  the 
fish  in  their  warehouse,  but  some  time  in  November 
Shaw  endorsed  Richardson's  note  to  the  appellants  on 
accounirof  his  debt  to  them.     Lewis,  however,  says : 

1  had  no  knowledge  until  yesterday  of  what  fish  was  sold  to 
Richardson  or  that  it  extended  beyond  the  two  cargoes. 

Troop  swears: 

The  first  notice  we  had  of  Richardson^s  claim  on  the  fish  was  after 
the  insolvency. 

Further,  Richardson  states : 

I  did  not  go  to  Black  Br  or,  I  got  delivery  of  all  the  fish  in  the  two 
vessels.  I  never  went  there  to  look  after  the  fish  or  make  arrange- 
ments for  storage.    I  paid  them  storage  in  previous  years. 

There  is  a  seeming  inconsistency  between  these 
several  statements  of  the  appellants'  and  Richardson 
and  that  of  Troop  on  cross-examination,  when  the  latter 
says  : 

The  storage  is  at  a  fixed  rate.  I  charged  Richardson  the  usual 
rate  J 

if,  by  this,  it  is  meant  that  the  appellants  charged 
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1882      Richardson  storage  on  the  286  barrels  of  mackerel  in 
Troop     dispute. 
Haet.         ^^  ^^^  ^*'^  ^^  March,  18Y8,  and  before  the  promissory 

note,  which  did  not  matnre  until  the  7th  of  March,  fell 

Z  '  due,   Richardson  became  insolvent  and  executed  an 

assignment  under  the  Insolvency  Act  of  1869.  At  this 
time  the  appellants  still  had  the  236  barrels  of  fish  in 
their  possession.  The  respondent  was  appointed  the  credi- 
tors' assignee  of  Richardson^ s  estate  on  the  15th  March, 
1878,  and  on  the  next  day  made  a  verbal  demand^on  the 
appellants  for  the  fish ;  the  terms  of  the  appellants' 
answer  to  this  demand  are  not  stated  in  the  evidence ; 
the  respondent  merely  says,  he  did  not  get  the  fif  h.  On 
the  4th  April  following  a  written  demand  was  made,  to 
which  the  appellants  replied  by  a  letter,  referring  the 
respondent  to  their  solicitor. 

The  appellants,  on  the  22nd  March,  1878,  sold  20O 
barrels  of  the  fish  to  Wed,  and  on  the  17th  May,  1878, 
they  sold  the  remaining  36  barrels  to  Cochrane.  This 
action  was  commenced  on  the  6th  April,  1878.  In  the 
statement  of  assets  belonging  to  the  insolvent  Richard- 
son, received  by  the  respondent  from  the  official  assignee, 
the  fish  now  in  dispute,  described  as  "  286  barrels  of 
mackerel  stored  at  Black  Bros,"  was  included.  This 
statement  was  produced  and  handed  round  at  two,  if 
not  at  three,  meetings  of  Richardson's  creditors,  held 
prior  to  the  18th  March,  1878^  at  both  of  which  the  ap- 
pellant Lewis  was  present.  Dr  Lewis  admits  having 
seen  the  statement  at  the  first  meeting  held  before  the 
assignment,  though  there  is  some  contradiction  between 
him  and  the  other  witnesses  as  to  whether  the  state- 
ment was  read  or  produced  at  the  subsequent  meeting. 
No  objection  was  made  by  Dr.  Lewis  to  the  statexnent 
in  respect  of  the  fish  in  question  in  Black  Bros,  ware- 
house  being  the  property  of  the  insolvent.  Dr.  Lewis's 
evidence  on  this  point  is  as  follows : 
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[  saw  the  statement ''  A  "  at  the  first  meeting ;  it  was  handed  round ;       1882      , 

not  read  aloud  :  I  said  to  those  around  me,  that  I  knew  of  no  fish      JT*^ 

Troop 
of  Richardson's  stored  in  our  store  ;  I  did  not  see  ^*  A  "  at  the  second  ^^ 

meeting,  nor  hear  it  read.    Between  the  first  and  second  meetings  I      Habt. 

had  ascertained  that  my  impression  at  the  first  was  correct;    At  the  ^.  ^ 

second  there  was  no  discussion  as  to  the  assets.  .^^ 

In  January,  1880,  long  after  this  action  had  been 
commenced  and  after  appellants  must  have  ascertained 
the  facts  of  Shaw  having  sold  or  assumed  to  sell  this 
identical  lot  of  fish  to  Richardson^  and  that  the  price  was 
included  in  the  note,  which  had  been  indorsed  by  them 
to  Shaw  ;  the  appellants  proved  their  debt  on  the  note 
in  the  insolvency  matter,  the  proof  of  the  claim  being 
made  by  Dr.  Lewis^  who,  in  his  affidavit,  swore  that  the 
appellants  held  no  security  for  the  claim  ;  and  on  this 
proof,  a  dividend  amounting  to  $577.20  being  at  the 
rate  declared  of  14j^  cents  on  the  dollar,  was  afterwards 
paid  by  the  assignee  to  the  appellants. 

The  declaration  was  in  trover  for  the  conversion  of 
the  fish,  and  the  pleas  were,  not  guilty,  not  possessed, 
and  a  traverse  of  the  respondents'  property  in  the  goods. 
The  action  was  tried  on  the  28th  of  April,  1830,  before 
the  late  Chief  Justice  of  Nova  Scotia  (Sir  William  Young) 
without  a  jury,  when  a  verdict  was  found  for  the  plain- 
tiff for  $1,841.90,  being  the  value  of  the  236  barrels  of 
mackerel  at  $8  per  barrel,  less  the  sum  of  $46.10  allowed 
for  insurance  and  storage. 

Shaw  was  not  called  as  a  witness  at  the  trial.  It 
appears  from  the  judge's  notes  of  the  trial  that  the 
Attorney  Qeneral,  for  the  defendants,  then  raised  the 
same  point  of  lien  which  he  insisted  on  in  the  argu- 
ment here.    The  note  being  as  follows : 

Attorney  General  closes  for  defendant  (Benjamin  on  Sales,  626  ; 
7  B.  &  P.  567.)  Stoppage  in  transitu  and  the  right  of  detention  for 
payment  on  the  same  principle,  4  B.  &  Cr.  941,  951  ;  1  £1.  &  El. 
680. 

The  reference  to  4  B.  &  Or.  941  is  to  the  cases  of 
8*J 
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1882      Bfoxam  v.  Sander  *  and  Bloxam  v.  Morley^  the  leading 

Troop     cases  on  the  law  of  vendor's  lien  in  cases  of  insolvency. 

HiRT.     ^^^  Chief  Jnstice  found  for  the  plaintiff  upon  the 

—      ground,  as  expressed  in  his  note,  that  the  "  defendants 

5  *  had  knowledge  that  the  fish  sued  for  were  included  by 

th^  insolvent  in  the  statement  of  his  assets,  and  made 
no  objection  thereto  known  to  the  assignee  or  creditors 
at  the  meeting."  The  Chief  Justice  adds  to  his  finding 
this  further  note : 

If  a  rule  nUi  for  a  new  trial  is  moved  for,  I  shall  readily  acquiesce 
in  it,  that  the  case  may  be  argued  and  thoroughly  examined. 

from  which  it  appears  that  it  was  intended  that  all 
questions  of  law  arising  on  the  evidence  should  be 
open  at  the  argument  on  the  application  for  anew  trial, 
and,  at  all  events,  that  the  defendants  were  not  to  be 
precluded  from  raising  then  the  same  points  which  they 
had  insisted  on  at  the  trial.  The  court  in  banc  afterwards 
granted  a  rule  nisi  to  set  aside  this  verdict,  which  was 
upon  argument  discharged  with  costs. 

It  was  contended  on  the  argument  of  the  appeal  before 
this  court,  by  the  Attorney  General,  on  behalf  of  the 
appellants — Ist.  That  Shaw  had  a  lien  upon  the  236 
barrels  of  fish  for  the  unpaid  residue  of  the  price  of  all 
the  fish  sold  by  him  to  Richardson^  i.e.,  for  the  amount 
of  the  promissory  note,  which  lien,  the  appellants  were 
entitled  to  set  up  and  enforce.  2nd.  That  if  Shaw  had 
not  such  a  lien,  the  appellants  themselves,  under  the 
^arrangement  with  Shaw  upon  which  the  fish  had  been 
consigned  to  them,  were  entitled  to  one  in  their  own 
right  for  the  price  of  the  286  barrels  in  question. 

There  is,  I  think,  nothing  in  the  objection  that  the 
defence  of  a  lien  either  in  Shaw  ox  in  the  defendants 
themselves  was  not  admissible  under  the  pleadings. 
The  evidence  of  conversion  was,  as  regards  all  the  goods 
claimed,  the  demand  and  refusal  to  deliver,  and  also  as 
regards  200  barrels,  the  sale  to  West  before  the  action ; 
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the  remaining  86  barrels  not  having  been  sold  to  Ooch*  ^^} 
rane  until  after  action  brought,  the  demand  and  refusal  Tboop 
constitute  the  only  evidence  of  the  conversion  oT  that  ^^^^ 
quantity.  The  effect  of  not  guilty,  in  an  action  for  con- 
version under  the  English  rule  of  Trinity  Term,  1863, 
with  which  section  146  of  the  lie  vised  Statutes  of  Nova 
Scotia  (4  Series)  cap«  94  is  identical,  is  stated  in  Wih 
Ham's  notes  to  Saunders  (1),  as  follows: 

After  some  contrariety  of  decision,  it  is  now  settled  that  under  the 
rule  the  plea  of  not  guilty  puts  in  issue  not  only  the  fftot  of  the  con- 
version, but  also  its  righteousness  (2). 

And  this  is  not  affected  by  sec.  144  of  Revised  Statutes 
of  Nova  Scotia  (4  series)  cap.  94.  Then  as  the  right  to 
the  possession,  as  well  to  the  property  in  the  goods,  at 
the  time  of  conversion  is  requisite  to  enable  a  party  to 
maintain  an  action  of  this  kind,  a  right  of  lien,  either 
in  the  defendants  in  their  own  right  or  in  Shaw, 
whose  agents  the  defendants  were,  as  I  shall  here- 
after establish,  is  a  sufficient  defence  to  the  action  as 
disentitling  the  plaintiff  to  the  possession ;  and  it  is 
clear  upon  authority  that  such  a  lien  may  be 
set  up  under  pleas  traversing  the  plaintiffs  property 
and  possession  (3),  for  even  assuming  that  the  appellant 
had  no  right  to  re-sell,  yet,  as  the  buyer  had  no  title  to 
the  immediate  possession  of  the  goods  at  the  time  of 
conversion,  the  defence  must  be  admissible  under  the 
plea  of  not  possessed.  In  William's  notes  to  Saunders^ 
(4)  it  is  said : 

Again,  on  the  principle  that  there  must  exist  a  right  of  possession 
as  well  as  property  to  support  trover,  it  is  held,  that  although  a 
vendee  of  goods  acquires  a  right  of  property^by  the  contract  of  sale, 
he  cannot  maintain  trover  for  them,  uutil  he  pays  or  tenders  the 

(1)  Vol.  2  p.  114.  (3)  Owen   v.  Knight,  4  Bing. 

(2)  Young  v.  Cooper,  6  Exch.  N.  C.  54 ;  Brandon  v.  Bameti,  I 
259  J  Eiggins  v.  Thomas,  8  Q.  B.  M.  &  G.  90S  j  RichardM  v.  Sgmons, 
908;  Bingham  Y,  ClemenU,  12  Q.  8  Q.  B.  90  ;  BuUen  and  Leake' i 
B.  260;   Wentmore  v.  Green,  13  Precodents  p.  741,  3rd  Ed. 
M.  &  W.  104.  (4)  Vol.  2,  p.  93. 
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18S2       prio6y  for  until  this  is  done  he  does  not  (unless  the  goods  were  sold 
riTT^       ou  credit)  acquire  a  right  of  possession  to  them  (1). 

••  This  principle  is  also  very  clearly  stated  by   Mr. 

Benjamin  in  his  Tieatise  on  Sales  (2).    He  says : 

In  the  case  of  re  sale,  a  buyer  in  default  cannot  maintain  troyar 
against  the  vendor,  being  deprived  by  his  default  of  that  nght  of 
possession  without  which  trover  will  not  lie. 

I  have  noticed  this  question  of  pleading,  not  because 
it  gives  rise  to  any  diflBiculty,  but  for  the  reason  £hat  it 
was  strenously  contended  by  the  learned  counsel  for 
the  respondent  that  the  defence  was  not  open  to  the 
appellants  on  this  record. 

Then  proceeding  to  consider  the  substantial  question 
raised  by  this  appeal,  I  am  inclined  to  the  opinion,  that 
although  as  between  themselves  and  Shaw,  the  appel- 
lants originally  had,  under  the  arrangement  upon 
which  consignments  were  made  to  them  by  Shaw,  a 
lien  or  rather  a  special  property  in  these  goods  with  a 
power  of  sale,  and  authority  to  apply  the  proceeds  in 
payment  of  Shaw's  debt  to  them,  their  conduct  has 
been  such  as  to  have  debarred  them  from  insisting  upon 
it  as  against  Richardson^OT  the  respondent  as  his  assignee, 
as  a  paramount  title  invalidating  the  sale  by  Shaw  to 
Richardson, 

Richardson  says : 

Shortly  before  the  purchase,  Mr.  Troop  told  me  they  had  236 
barrels  No.  3  mackerel  belonging  to  Shaw }  I  was  asked  by  Troop 
what  they  were  worth,  and  I  said  $8.  Troop  said  he  did  not  want 
to  sell  them  as  Shaw  was  on  his  way  from  Cape  BretoUj  and  would 
dispose  of  them  himself.  Qe  said,  I  might  probably  buy  them  from 
him,  and  I  said  "  probably,"  and  did  so. 

I  think  we  must  assume  Richardson's  account  of  this 
conversation  to  be  correct,  for  by  purchasing  the  fish 
from  ShaWj  he  acted  upon  what  he  states  Troop  to  have 
said  to  him,  in  a  way  he  would  hardly  have  done,  had 

(1)  Bloxam  y.  Saunders f  4  B.  &    &  G.  100. 
Cr.  941 J  Milgaie  v.  Kcbble,  3  M.        (2)  2  Am.  Ed,,'p.  654, 
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he  not  considered  Shaw  had  the  right  to  sell  free  from      18^3 

all  lien  or  other  superior  title  on  the  part  of  the  appel-  Taoop 

lants.    This  view  of  the  evidence  is  also  consistent  ^^^^ 


vrith  the  conduct  of  the  appellants  in  not  setting 
up  their  claim  when  they  found  Richardson  had 
included  the  fish  in  his  list  of  assets.  I  assume, 
therefore,  that  the  appellants  are  precluded  from 
setting  up  in  their  own  right  any  title  paramount 
under  the  terms  of  Richardson's  consignment  to 
ihem.  The  property  must,  therefore  be  deemed  to 
have  been  in  their  hands  in  the  character  of  bailees,  i.e. 
as  warehousemen  for  Shaw  at  the  time  of  the  sale  by  the 
latter  to  Richardson.  Then,  assuming  for  the  present 
that  the  appellants  continued  to  hold  the  goods  in  the 
character  of  warehousemen  for  Shaw  down  to  the  date 
of  Richardsons  insolvency,  two  questions  arise — Ist. 
Was  it  competent  to  the  defendants  to  set  up  Shaw's 
rights  as  an  unpaid  vendor  ?  2nd.  What  was  the  nature 
and  extent  of  those  rights  ? 

It  ifi  clear  upon  the  most  elementary  principles  of  the 
law  of  agency  that  an  agent,  such  as  a  warehouseman, 
in  possession  of  goods  deposited  with  him  by  a  principal, 
who  has  afterwards  sold  them  under  a  contract  of  sale 
which  has  operated  to  pass  the  property  to  the  vendee, 
is  in  such  privity  with  his  vendor,  that  he  not  only 
may,  but  must,  in  order  to  perform  his  duty  to  his  prin- 
cipal and  protect  himself  from  liability  to  him,  set  up 
any  lien  or  right  of  retention  until  payment,  which  the 
vendor  to  the  knowledge  of  his  agent  may  have,  in 
answer  to  the  vendee's  demand  of  possession  without 
payment.  If,  under  such  conditions,  a  warehouseman 
were  to  deliver  the  goods  to  the  purchaser  without  pay- 
ment, thus  waiving  the  lien  he  would  be  personally 
liable  to  indemnify  his  principal  against  the  losa  so 
caused.  It  is  out  of  the  question,  therefore,  to  say  in  the 
present  case  that  the  appellants  holding  these  goods  as 


Strong,  J. 


Strong^  J« 


8M  SnPBBMB  00X7BT  OF  CANADA.   [YOIkYn. 

1882      warehousemen  for  Shaw  were  setting  up  a  jtu  tertii  in 

Tioop     insisting  upon  Shaw's  lien  (1). 

^j^^  Next  we  are  to  consider  what  were  Shawns  rights  in 

these  fish,  still  assuming  that  at  the  time  of  the  sale  to 
Richardson  they  were  held  by  the  appellants  as  ware* 
housemen  for  Shaw,  and  that  there  was.never  any  change 
in  the  character  of  their  possession  as  such. 

The  promissory  note  for  $4,050.56,  which  had  been 
given  by  Richardson  on  account  of  one-half  the  price  of 
the  whole  lot  of  fish  purchased  by  him  from  Shaw,  in- 
cluding the  two  cargoes  delivered  at  the  wharf  and 
those  now  in  question,  was,  at  the  time  of  the  insolv- 
ency and  also  at  the  date  of  the  commencement  of  this 
action,  in  the  hands  ol  the  appellants  as  holders  for 
value,  haviug  been  endorsed  to  them  by  Shaw  on 
account  of  his  debt  to  the  appellants ;  and  at  the  date 
of  the  insolvency  which  occurred  on  the  4th  March 
this  note  was  still  current,  not  maturing  until  the  Tth 
of  March,  187S.  The  case  is  therefore  to  be  considered 
precisely  as  if  this  note  had  been  outstanding  in  the 
hands  of  some  third  person  other  than  the  appellants, 
holding  it  as  a  bond  fide  indorsee  for  value.  Would  it 
then  have  been  competent  for  Shaw,  having  taken  a 
negotiable  security  for  the  unpaid  portion  of  the  price, 
which  he  had  transferred  to  a  holder  for  valuable  con- 
sideration, to  have  asserted  a  lien  on  the  goods  on  the 
occurrence  of  Richardson^ s  insolvency? 

There  can  be  no  doubt  that  the  property  had  passed 
to  Richardson  by  the  operation  of  the  sale,  the  goods 
having  been  ascertained  and  the  requirements  of  the 
Statute  of  Frauds  having  been  satisfied  by  the  receipt 
and  acceptance  by  Richardson  of  the  two  cargoes  deliv- 
ered at  the  wharf.  The  only  question  is  as  to  the  lien 
or  right  of  retention  for  the  price,  arising  upon  the 

(1)  Story'  on  agency  9  edit;  sec.  217  and  notes  and  caaee  there 

cited. 
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insolvency  of  the  vendee.  It  is  a  well  established  rule  ^^^ 
that  upon  the  sale  of  ascertained  chattels  upon  credit  Tboop 
the  vendee  not  only  acquires  the  property  in  the  goods     ^^^^ 

sold,  but  has  also  a  right  to  the  immediate  possession.      

If,  however,  the  price  is  not  paid  at  the  expiration  of  °^' 
the  term  of  credit,  or  if  before  that  period,  and  during 
the  currency  of  the  credit,  the  vendee  becomes  insolvent 
a  lien  at  once  arises  entitling  the  vendor  to  retain  the 
goods  still  remaining  in  his  actual  possession  or  in  that 
of  his  bailee  until  payment.  Further,  the  vendor  is  enti- 
tled to  insist  on  this  lien  as  well  in  the  case  where  a  bill 
or  note  has  been  taken  for  the  purchase  money  as  in 
that  where  the  price  is  unsecured ;  and  the  circumstance 
that  a  bill  so  taken  is  outstanding  in  the  hands  of 
a  bond  fide  holder  for  value  makes  no  difference  in  the 
vendor's  rights  if  he  is  himself  liable  as  an  indorser  on 
the  bill.  It  is  also  settled  by  authority  that  the  vendor 
by  consenting  to  hold  the  goods  as  a  warehouseman  for 
the  purchaser,  does  not  disentitle  himself  to  insist  on 
the  lien.  If,  however,  the  goods  are  in  the  custody  of 
a  warehouseman  who,  upon  the  sale,  has  attorned  to  the 
purchaser,  as  the  goods  can  then  in  no  sense  be  said  to 
be  in  the  possession  of  the  vendor,  the  right  of  lien  is 
gone. 

These  principles  are  so  well  established  that  a  refer- 
ence to  authorities  in  support  of  them  is  scarcely  re- 
quired. It  may  be  useful,  however,  to  point  out  a  few 
amongst  the  numerous  decided  cases  which  show  that 
the  law  is  thus  settled  beyond  cor  troversey.  Most  of 
these  are  referred  to  by  Mr  Benjamin  in  his  Treatise 
on  Sales  (1),  in  which  is  to  be  found  a  very  full  discus- 
sion of  the  vendor's  right  in  this  respect.  The  leading 
case  is  Blozam  v.  Sanders  {2} .  In  the  course  of  his 
judgment  in  that  case  Bayley,  J.,  states  the  law  very 
fully  and  clearly, 

(I)  Edition  2,  Book  5,  Chapter      (2)  4  B.  A  C.  941. 
2,  beginiiing  at  Sec.  766. 
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1882  Jji  this  case  of  Bhzam  v.  Sanders  the  tenn  of  credit, 
Tboof  upon  which  the  goods  had  been  sold,  had  expired  at  the 
^^     date  of  the  resale.    The  general  doctrine  here  referred 

to  was  also  clearly  exi>oxinded  and  acted  upon  in  the 

\^  *  recent  case  of  Ghrtce  v.  Henderson  (1).  But  the  proi)08i- 
tion  that  goods  which  have  been  sold  on  a  credit  which 
has  not  expired,  so  that  the  vendee,  being  solvent,  wonld 
be  entitled  to  immediate  possession,  may,  ui>on  the 
vendee's  insolvency  occurring  be  retained  by  the  vendor 
until  payment,  and  that  although  bills  have  been  given 
for  the  price  which  have  been  negotiated  and  are  still 
current  and  outstanding  in  the  hands  of  third  parties, 
holders  for  value,  does  not  depend  merely  upon  the 
dictum  of  Mr.  Justice  Bayley  in  Bloonam  v.  Sanders^ 
in  which  these  circumstances  did  Qot  occur,  but  is 
warranted  by  adjudicated  cases  in  which  these  facts 
were  actually  presented.  In  the  case  of  McEwan  v. 
Smith  (2),  a  quantity  of  sugar  had  been  sold  at  a  credit 
of  four  months,  and  a  bill  taken  for  the  price,  but  upon 
the  insolvency  of  the  vendees  taking  place  during  the 
currency  of  the  bill,  the  vendors  were  held  entitled  to 
refuse  delivery  until  pa]rment  of  the  price.  It  does  not 
appear  in  this  case  that  the  bill  had  been  negotiated. 
Ounn  V.  Bolckow,  Vaus^han  8f  Co.  (S),  was  a  case  decided 
in  the  Court  of  Appeal  in  Chancery  by  Lords  Justices 
James  and  Mellish.  The  defendants  had  contracted  to  sell 
to  the  Aberdare  Iron  Company  a  lot  of  railway  iron  which 
they  manufactured,  and  which  was  approved  and 
accepted  by  the  vendees  and  stacked  at  the  defendants* 
works.  Wharfingers'  certificates  that  the  iron  was  lying 
at  the  vendors  works  ready  for  shipment  were  given  to 
the  Aberdare  Company ^  who,  upon  receipt  of  these  certi- 
ficates, accepted  bills  for  the  price  at  six  months  date^ 
which  Bolckow,  Vaughan  Sf  Co.  negotiated.    The  Aber- 

(1)  3  App.  CMes  314.  (2)  2  H.  L.  C.  309. 

(3)  L.  B.  10  Gh.  491. 
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dare  Company  handed  the  certificates  to  one  Jones,  whose  ^^^ 
administrator  the  plaintiff  was,  as  security  for  a  loan  Tboop 
The  plaintiff  had  given  notice  to  the  defendants  that  he     „*• 

claimed  a  lien  on  the  rails  for  the  amount  of  the  loan.      

Subsequently  the  Abtrdare  Company  became  insolvent  °^' 
and  filed  a  liquidation  petition.  At  this  time,  two  of 
the  bills  accepted  by  them  had  become  due  and  had 
been  dishonored.  The  other  bills  had  not  matured  and 
were  outstanding  in  the  hands  of  holders  for  value. 
Upon  this  state  of  facts  the  Lords  Justices  held  that  the 
defendants  were  entitled  to  retain  the  iron  lor  the  whole 
price,  as  well  for  that  portion  which  was  represented 
by  the  bills  not  yet  matured,  and  which  were  out- 
standing in  the  hands  of  bond  fide  holders,  as  for  that 
covered  by  the  bills  which  had  been  dishonored.  Lord 
Justice  Mellish  says  : 

Now,  it  in  said  that  it  is  a  question  of  fact  to  be  tried,  whether  that 
acceptance  was  taken  in  satisfaction.  *  *  •  ♦  •  • 
•  •  •  •  *    Whoever  heard  of  such  a  thing  in  a 

mercantile  contract,  where  it  is  said  that  payment  is  to  be  made  by 
buyerd  acceptance  of  sellers'  diafts,  that  if  the  acceptance  was  dis- 
honored,  the  right  to  sue  under  the  original  contract  did  not  revive  ? 
No  one  ever  heard  that  if  the  purchaser  became  insolvent  before  the 
goods  were  actually  deliven^  J,  the  vendor^'  right  to  refuse  delivery 
to  an  insolvent  purchaser  did  not  revive.  Or  even  if  he  had  actually 
started  the  goods,  and  delivered  them  to  a  carrier  to  be  carried  to  the 
purchaser,  it  is  perfectly  well  known  that  at  law  upon  the  buyers' 
insolvency  there  would  be  a  right  of  stoppage  in  transitu  which  would 
revest  the  vendors  lien.  It  would  make  no  difference  that  a  bill  had 
been  given  which  had  not  yet  become  due,  or  that  credit  had  been 
given.  No  doubt,  if  the  buyer  does  not  become  insolvent,  that  is  to 
say,  if  he  does  not  openly  proclaim  his  insolvency,  then  credit  is 
given  by  taking  the  bill,  and  during  the  time  that  the  bill  is  current 
there  is  no  vendor's  lien  and  the  vendor  is  bound  [to  deliver.  But  if 
the  bill  has  been  dishonored  before  the  delivery  has  been  made,  there 
the  vendor's  lien  revives  j  or  if  the  purchaser  becomes  openly  insol- 
vent before  the  delivery  actually  takes  place,  then  the  law  does  not 
compel  the  vendor  to  deliver  to  an  insolvent  purchaser. 

Then,  in  a  subsequent  part  of  the  judgment,  the  Lord 
Justice  determines  that  the  vendor's  right  to  the  lien 
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Troop     8ome  of  the  bills  were  outstanding  in  the  hands  of 
Hart.     ^^^  ^^^  holders  for  value  and  that  two  of  them  had 
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been  dishonoured. 

A  very  late  writer  on  the  law  of  sales,  (I)  thus  sums 
up  the  result  of  the  authorities : 

If  the  buyer,  being  still  indebted  to  the  vendor  in  respect  of  the 
price,  becomes  insolvent  before  the  vendor  has  parted  with  the 
possession,  the  rights  of  the  latter  revive.  When  I  say  indebted,  I 
include  the  case  where  payment  has  been  made  by  a  bill  of  ex- 
change, on  which  the  vendor,  ba  well  as  the  buyer  is  liable,  or  of 

which  the  vendor  is  himself  the  holder. 

• 

As  I  have  already  stated,  the  fact  that  the  goods  have 
been  left  in  the  custody  of  the  vendor,  even  though  he 
has  assented  to  hold  them  as  a  warehouseman  for  the 
buyer  and  has  been  paid  warehouse  rent  in  resi>ect  of 
them  makes  no  difference  in  the  vendor's  right  to  the 
lien,  arising  on  the  insolvency;  if  they  are  in  the 
actual  x>068ession  of  the  vendor,  even  although  he  has 
agreed  to  hold  as  a  warehouseman,  and  has  been  paid  as 
such  for  his  care,  he  is  entitled  to  retain  until  the  price 
is  paid.  For  this  proposition  Grice  v.  Richardson  (2), 
Miles  V.  Gorton  (8),  and  Townlei/y.  Crump  (4),  are  direct 
authorities,  and  are  recognized  as  such  by  Mr.  Ben" 
jamin  (5).  If,  however,  the  goods  are  not  in  the  actual 
possession  of  the  vendor  himself,  but  were,  at  the  time 
of  sale,  in  the  custody  of  a  third  party  as  a  ware- 
houseman or  bailee,  and  have,  after  the  sale  and 
up  to'  the  date  of  the  vendee's  insolvency,  remained 
in  the  possession  of  such  third  party,  then  the  right  of 
lien  depends  on  the  question  whether  the  warehouse- 
man has^assented  to  hold  the  property  as  bailee  for  the 
purchaser  or,  as  it  is  commonly  expressed,  lias  attorned 

(1)  Campbell  on  the   sale   of       (3)  2    Or.  &  M.  504. 
goods  and  Commercial  Agency,        (4)  4  Ad.  &  £.  58. 

331.  (5)  Benjamin  on  Salea  (Sd.  2) 

(2)  3  App.  Cas.  319.  s.  769. 
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to  him.  If  the  bailee  has  so  attorned  to  the  purchaser,  18^ 
it  is  clear  that  the  goods  can  no  longer  be  said  to  be  in  Tbocf 
the  possession  of  the  vendor,  and  all  right  of  lien  is  j^^^ 
gone.  If,  however,  the  warehouseman  has  not,  by  his 
consent  to  hold  for  the  buyer,  established  the  relation- 
ship of  bailor  and  bailee  between  them,  he  will  not, 
although  he  has  had  notice  of  the  sale  and  has  even 
had  presented  to  him  the  vendor's  order  for  delivery  to 
the  vendee  or  to  a  sub-purchaser  from  him,  be  consid- 
ered as  holding  for  the  vendee  or  sub-purchaser,  but 
the  goods  will  be  considered  as  still  remaining  in  the 
constructive  possession  of  the  seller,  whose  right  of  re- 
tention will  revive  on  the  insolvency  of  the  purchaser. 
For  this  proposition  I  need  only  cite  from  amongst 
numerous  authorities  the  single  case  of  McEwan  v. 
Smith  (1)  in  the  House  of  Lords,  already  referred  to  on 
another  point.  In  that  case  the  goods  were  sold  on  a 
credit  of  four  months,  an  acceptance  at  that  date  being 
taken  for  the  price  and  a  delivery  order  given  to  the 
buyers  by  the  vendors  directing  their  agent,  in  whose 
name  the  property  was  stored  in  a  bonded  warehouse, 
to  deliver  it  to  the  purchasers.  The  purchasers  having 
become  insolvent  before  the  expiration  of  the  credit,  it 
was  held  that  although  the  goods  had  been  re-sold  by 
the  original  purchasers  and  the  delivery  order  duly 
transferred  to  their  sub-vendee's,  nothing  had  occurred 
to  interfere  with  the  vendor's  right  to  a  lien  arising  on 
the  insolvency,  Griffiths  v.  Perry  (2)  is  also  a  case,  in 
which  it  was  expressly  held,  that  the  right  of  the 
vendor  to  retain  the  goods  is  not  affected  by  the  giving 
of  a  delivery  order  and  its  transfer  to  a  subsequent  pur- 
chaser. In  short,  as  is  observed  by  a  late  treatise 
w  riter  already  referred  to  (8) :  — 

The  criteria  for  transfer  of  posseBsion  so  as .  to  divest  the  vendor's 

(1)  2  H.  L.  C.  309.  (2)  1  E.  &  E.  680. 

(3)  Campbell  on  SaleS;  p.  341* 
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'***^       the  Statute  of  Frauds. 
Tboop 

9.  The  same  author  in  thj  following  extract  also  clearly 

*     states  what  is  requisite  to  constitate  the  warehouseman 

^*"'°&  ^'  the  bailee  of  the  purchaser  (1) : — 

Where  the  goods,  notwithstanding  the  engagement  to  sell,  remain 
in  the  custody  of  a  middleman,  who  at  the  time  of  sale  held  them  as 
warehouseman  for  the  vendor,  the  question  of  actual  receipt  within 
the  statute  depends  upon  the  conj-ent  of  the  three  parties  to  the 
efiFect  that  the  middleman  shall  thenceforth  hold  them  as  ware- 
bouseman  for  the  buyer.  Such  joint  consent  constitutes  an  equival- 
ent to  delivery  for,  I  think,  every  legal  purpose.  The  most  satisfac 
tory  evidence  of  it  is  an  orier  by  the  vendor,  and  a  note  by  the 
middleman  acknowledging  the  order,  and  stating  that  the  goods 
have  been  transferred  in  his  books  to  the  vendee. 

Again  Mr.  Benjamin  in  his  work  on  sales  states  the 
law  thus  (8) : 

When  the  goods,  at  the  time  of  the  sale,  are  in  possession  of  a 
third  person,  an  actual  receif)t  takes  place  when  the  vendor,  the 
purchaser,  and  the  third  person  agree  together  that  the  latter  shall 
cease  to  hold  the  goods  for  the  vendor  and  shall  hold  them  for  the 
purchaser.  They  were  in  possession  of  an  agent  for  the  vendor,  and 
therefore,  in  contemplation  of  law,  in  possession  of  the  vendor  himself^ 
and  they  become  in  the  possession  of  an  agent  for  the  purchaser,  and 
therefore  in  that  cf  the  purchaser  himself.  But  it  is  important  to 
remark  that  all  of  tlie  parties  must  join  in  this  agreement,  for  the 
agent  of  the  vendor  cannot  be  converted  into  an  agent  for  the 
vendee  without  his  own  knowledge  and  consent.  Therefore,  if  the 
seller  have  goods  in  the  possession  of  a  warehouseman,  a  wharfinger, 
carrier,  or  any  other  bailee,  his  order  given  to  the  buyer  directing 
the  bailee  to  deliver  the  goods  or  to  hold  them  subject  to  the  con- 
trol of  the  buyer,  will  not  affect  such  a  change  of  possession  as 
•mounts  to  actual  receipt,  unless  the  bailee  accepts  the  order  or  re. 
cognizes  it,  or  consents  to  act  in  accordance  with  it ;  and  until  he  hat 
BO  agreed  he  remains  agent  and  bailee  of  the  vendor. 

I  have  made  these  quotations  for  the  reason  that  in 
the  view  which  I  take  of  the  law  applicable  to  this  case 
I  find  myself  dissenting  from  the  other  members  of  the 
court,  and  in  deference  to  them  I  considered  it  incum- 

(1)  CampbeU  on  Sales,  p.  186.        (2)  2nd  Edition,  Sec.  174. 
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bent  on  me  to  set  forth,  with  the  utmost  fulness  and      ^^^ 
clearness,  the  principles  of  law  which  I  rely  on  as     Troop 
warranting  the  opinion  I  have  formed.    The  obvious     ^^^ 
deductions  from  the  foregoing  authorities  is,  that  mere      — — 
notice  of  the  sal^  to  the  warehouseman  is  not  sufficient        ^^ 
to  create  a  privity  between  him  and  the  purchaser ; 
there  must  bo  beyond  that  an  assent  by  the  agent  not 
merely  to  the  sale,  which  must  be  a  matter  of  indiffer- 
ence to  him,  but  such  an  assent  as  will  be  sufficient  to 
create  a  new  contract  for  holding  the  goods  between 
himself  and  the  buyer,  such  as,  if  the  bailment  is  not 
gratuitous,  will  entitle  him  to  sue  the  latter  for  ware- 
house rent. 

Then  to  apply  these  principles,  which  I  have  thus 
extracted  from  the  authorities,  to  the  facts  of  the  present 
case,  it  appears  to  me  that,  subject  to  what  I  shall  here- 
after have  to  say  as  to  a  statement  contained  in  the 
evidence  of  Mr.  Troop,  one  of  the  defendants,  the  result 
must  be  to  sustain  the  present  appeal.  The  goods  at 
the  time  of  the  sale  to  Richardson  were  in  the  hands  of 
the  defendants  as  warehousemen  for  Shaw.  There  is 
not,  subject  to  the  ambiguous  passage  in  Mr.  Troop's 
cross-examination  to  be  referred  to  hereafter,  a  particle 
of  evidence  to  show  that  the  character  of  this  possession 
was  ever  changed  by  the  attornment  of  the  defendants  to 
Richardson,  so  as  to  create  between  them  the  relationship 
of  bailee  and  bailor.  On  the  contrary,  Richardson  him- 
self swears  positively  that  nothing  was  done  to  change 
the  possession.  The  property  in  the  fish,  no  doubt, 
passed  to  Richardson  on  the  sale,  and  of  this  the  defen- 
dants had  notice,  but  it  has  been  shewn  that  even  an 
order  directing  the  warehouseman  to  deliver  the  goods, 
much  less  notice  of  the  sale,  is  insufficient  to  work  a 
change  of  possession,  unless  the  warehouseman  in  addi- 
tion, expressly,  or  impliedly  by  words,  or  by  conduct 
with  the  consent  of  the  vendor,  assents  to  hold  for  the 
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Tboop  arrangement  to  hold  for  Richardson  appears  very  dis- 
hIbt      tinctly  from  Richardson s  own  iostiiaonj;  he  says: 

—  I  did  not  go  to  Black  Bros,    I  got  delivery  of  all  fisb  in  the  two 

^l    '  Yesselfl.    I  never  went  there  to  look  after  fish  or  make  arrangements 
for  storage.    I  paid  them  storage  in  previous  years. 

It  was  contended  on  behalf  of  the  respondent  that 
the  notice  from  the  insurance  agent  of  the  expiration 
of  the  policy  which  had  been  effected  by  the  defendants 
upon  the  fish  must  have  been  sent  by  them  to  Richard' 
touy  and  that  this  implied  a  recognition  of  RichardsoiCt 
constructive  possession  through  the  defendants  as  his 
bailees  I  am  of  opinion,  however,  that  the  Attorney 
General's  answers  to  this  argument  are  conclusive.  First 
it  nowhere  appears  in  the  evidence  that  this  notice  was 
transmitted  by  or  through  the  defendants.  All  that  is 
said  about  this  notice  is  what  is  stated  by  Richardson 
and  the  defendants.    The  former  says : 

About  three  weeks  after  the  purchase,  a  young  man  brought  me  a 
notice  of  the  insurance  on  that  fish,  the  day  before  it  was  to  expire, 
the  24th  Nov.    I  made  enquiry  but  did  not  insure. 

Dr.  LewiSy  one  of  the  defendants,  says : 

I  never  sent  any  notice  to  Richardson  or  authorized  any.  We  in- 
sured the  fish  ourselves. 

Mr.  Troop  also  denies  all  connection  with  this  notice. 
He  says : 

I  never  sent  any  notice  as  to  the  insurance  of  this  fiah  to  Richard^ 
son. 

The  fact  of  the  defendants  having  forwarded  the 
notice  is  therefore  not  established  either  directly  or 
inferentially.  But  even  if  it  had  been  distinctly  proved, 
that  the  insurance  agent  having  sent  to  Black  Bros,  the 
usual  notice  that  their  insurance  was  about  to  expire, 
they  had  transmitted  it  to  Richardson,  I  should  not  have 
considered  that  the  right  of  lien  would  have  been  in 
any  way  prejudiced  by  that  circumstance.   The  property 
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was  undoubtedly  in  Richardson,  and  the  fish  were  con-      1^82 
sequently  at  his  risk ;  an  insurance  by  him,  with  the     'j^roop 
assent  of,  and  at  the  instance  of,  the  defendants,  would     -g^^ 
therefore  have  been  in  no  way  inconsistent  with  the 
fact  of  the  goods  being  still  in  the  constructive  posses- 
sion of  Shaw,  held  by  the  defendants,  as  they  had  always 
held  them,  in  the  character  of  warehousemen  for  him. 

For  the  like  reason,  I  see  nothing  in  the  conduct  of 
the  defendant  Lewis,  with  regard  to  the  list  of  assets 
produced  at  the  insolvency  meeting,  which  can  in  any 
way  affect  the  defendants'  rights  in  the  present  case. 
The  tacit  acquiescence  of  Dr.  Lewis,  if,  indeed,  it 
amounted  to  that,  in  the  statement  that  these  fi.sh  be* 
longed  to  Richardson,  sgtid  were  stored  in  the  defendants' 
warehouse,  involved  no  admission  that  the  fish  were 
held  by  the  defendants  as  warehousemen  for  Richard" 
$on^  or  that  he  was  entitled  to  a  delivery  of  them  with- 
out payment  of  the  price.  Further,  the  defendants' 
possession  of  the  fish,  originally  held  for  Shaw,  could  not 
have  been  changed  into  one  for  Richardson,  without  the 
assent  and  privity  of  Shaw^  and  there  is  not  the  least 
proof  of  anything  having  been  said  or  done  by  Shaw 
which  could  have  that  effect.  It  does  not  appear 
that  any  order  or  direction  for  delivery,  either  verbal  or 
written,  was  ever  given  by  Shaw,  and  Richardson  does 
not  pretend  that  he  ever  received  such  an  order.  If, 
therefore,  the  defendants  are  to  be  held  in  this  action  to 
have  converted  themselves  into  warehousemen  for 
Richardson  or  his  assignee,  by  force  of  any  admission 
made  at  the  creditors  meeting,  it  would  not  relieve  them 
from  a  like  responsibility  to  Shaw ;  for  their  liability  to 
the  present  plaintiff  could  only  proceed  on  the  princi- 
ple of  estoppel,  and  to  warrant  the  conclusion  that  there 
was  such  an  estopx>el,  involving  as  it  would  a  double 
liability,  the  clearest  and  most  unequivocal  proof  of 
representation  or  conduct,  inconsistent  with  the  defence 
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Tkojp     and  no  such  evidence  has  been  given. 

jj^^^  That  no  estoppel  could  have  arisen  from  any  assent 
given  by  the  defendants  to  the  list  of  assets  will  be  ap- 
parent from  a  slight  consideration  of  the  facts  taken  in 
connection  with  the  first  principles  of  the  doctrine  of 
estoppels.  It  is  not  shown  that  any  of  the  creditors 
were  in  any  way  induced  to  alter  their  positions,  or  to 
do  any  act  of  any  kind,  on  the  strength  of  Dr.  Lewis^ 
silence,  and,  under  the  circumstances,  it  is  not  easy  to 
see  how  they  could  have  been  led  so  to  act.  It  was  not 
the  case  of  a  compromise  with  creditors,  or  a  deed  of 
arrangement  being  entered  into  with  their  assent,  but 
Richardson  executed  an  assignment  to  an  official 
assignee  under  the  Dominion  Insolvency  Act  of  1869,  to 
which,  of  course,  the  creditors  were  not  parties,  and 
which  required  no  consent  of  creditors  and  no  previous 
statement  to  them  of  the  amount  of  his  assets.  It  is 
not  even  shown  for  what  purx)ose  the  meetinfrs  pre- 
liminary to  the  assignment  were  held,  and  we  can  only 
conjecture  that  it  was  with  a  view  of  obtaining  the 
advice  of  his  creditors  as  to  whether  he  should  con- 
tinue to  carry  on  his  business,  compromise,  or  assign, 
that  Richardson  called  them  together.  We  are  in  like 
manner  left  entirely  to  conjecture  whether  the  assign- 
ment was  the  result  of  the  advice  of  the  creditors  or 
was  made,  as  Richardson  had  a  right  to  make  it,  with- 
out their  consent.  But  even  if  we  should  assume  that 
the  assignment  was  the  result  of  the  advice  or  pressure, 
there  is  nothing  to  warrant  the  inference  that  this 
action  of  the  creditors  was  in  any  way  induced  by  the 
fact  of  these  barrels  of  fish  appearing  in  the  list  of 
assets,  and  the  consequent  assumption,  that  they  were 
the  property  of  the  insolvent  clear  of  any  lien ;  and 
every  presumption  must  be  against  such  a  conclusion 

(1)  Blgelow  on  Estoppel,  2nd  ed.,  iil. 
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from  the  facts.  Therefore,  in  this  respect  one  of  the  1^^ 
essential  requisites  of  an  e8topx)el  in  pais  is  wanting ;  t^oop 
for  no  proposition  in  law  can  be  more  plain  in  reason  ^][^^ 
or  better  supported  by  authority  than  that  which  affirms 
it  to  be  essential  to  the  creation  of  this  kind  of  estoppel, 
that  the  representation  or  concealment  relied  ui>on  must 
not  only  have  been  made  with  the  intention  that  the 
other  party  should  act  upon  it,  but  also  that  the  latter 
should  have  acted  upon  it  in  such  a  way  as  to  change 
his  position.  Mr.  Bigelow  (1)  in  the  treatise  on  Estopi>el 
states  this  to  be  the  law  in  so  many  words  ;    he  says  : 

The  rule  is  well  settled  that  if  the  representation,  containing  all 
the  foregoing  elements,  has  also  been  acted  upon,  the  estoppel  arises 
*  *  *  But  unless  the  representation  is  acted  upon  the 

estoppel  cannot  arise. 

And  numerous  authorities  are  cited  which  place  this 
plain  and  well  known  principle  beyond  all  controversy. 
The  conclusion  must  be,  that  the  failure  of  Dr.  Lewis  to 
object  to  the  list  of  assets,  or  to  explain  the  nature  of 
Shawns  lien  on  this  fish,  can  in  no  way  prejudice  the 
defendants  in  this  action. 

It  appears,  from  the  Chief  Justice's  notes'of  the  trial, 
that  a  statement  of  the  charges  on  the  fish  up  to  the 
time  of  sale  delivered  to  Shaw  by  the  defendants  was 
put  in  and  read.  This  document  has  not  been  printed 
amongst  the  exhibits,  nor  was  it  produced  before  this 
court,  and  I  have  not  had  an  opportunity  of  seeing  it. 
From  the  description  given  of  it,  however,  it  cannot 
possibly  afiect  the  defendants'  liability.  The  mere  cir- 
cumstance that  the  defendants  had  rendered  Shaw  an 
account  charging  him  with  the  storage  up  to  the  date 
of  sale,  when  the  property  vested  in  Richardson,  does 
not  imply  that  from  that  date  they  held  for  Richardson^ 
or  charged  warehouse  rent  to  him  by  his  authority,  more 
especially  is  it  not  sufficient  to  prove  any  such  fact  wheu 

(1)  Ed.  2,  p.  492, 
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1882  ^e  fiad  Richardson  himself  swearing  as  lie  does  that  he 
Tjicop  did  not  authorize  such  a  change.  There  is,  however,  in 
Hakt.  ^^^  evidence  of  Troop,  in  his  cross-eiamination,  a  state- 
ment which  certainly  requires  explanation.    Heaays: 

The  storage  is  at  the  fixed  rate.  I  charged  BiekardMon  the  usual 
rate« 

Taken  by  itself,  isolated  from  the  rest  of  Troop* $  testi- 
mony and  the  evidence  of  Richardson  and  Ltwis^  this 
might  be  taken  to  refer  to  the  lot  of  fish  now  in  ques- 
tion, but  when  read  in  connection  with  the  context  of 
Troop^s  evidence  and  the  statements  of  the  other  wit* 
nesses,  I  consider  it  as  referring  to  fish  on  former 
occasions  Richardson  had  bought  from  Shaw^  and  had« 
under  an  express  agreement  with  the  defendants,  ware- 
housed with  them.  Taken  in  this  sense,  the  passage  I 
have  quoted  from  Troop's  evidence  is  not  only  consistent 
with  what  he  had  himself  just  before  stated,  but  also 
with  the  statements  of  Richardson  and  Lewis.  Troop 
in  his  examination  in  chief  says : 

Richardson  in  former  yea!s  had  bought  Shaw's  fish,  and  when  he 
bought  from  Shawj  he  invariably  came  to  us  and  made  an  arrange- 
ment for  the  fish,  %o  boaght,  after  the  day  of  purchase.  •  •  • 
I  gave  Shaw  no  authority  to  sell  the  fish.  I  did  not  know  he  had  sold 
them  until  after  the  assignment.  *  *  *  I  did  not  know 
that  the  sale  to  Richardson  included  the  fish. 

Dr.  Lewis  says : 

I  had  no  knowledge  till  yesterday  of  what  fish  were  sold  to  Rick- 
ardion  or  that  it  extended  beyond  the  two  cargoes. 

And  in  his  cross-examination,  he  produced  the  ware- 
house book  of  his  firm,  from  which  it  may  be  presumed 
it  would  have  appeared  that  the  fish  had  been  trans- 
ferred into  Richardson's  name,  if  any  such  transfer  had 
in  fact  taken  place,  but  no  entry  of  the  kind  is  extracted 
from  the  book  or  in  any  way  referred  to,  from  which  I 
infer  it  contained  none.  Then  Richardson  himself  en- 
tirely  supports  the  view  I  take,  for  he  swears : 
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I  did  not  go  to  BUtek  Brot.  I  got  deliyery  of  all  the  fiah  in  the  1S89 
two  Teeflels.  I  never  went  to  look  after  fiah  or  make  arrangementi  m^^ 
for  atorage.    I  paid  them  storage  in  preyioua  yeara.  9. 

I  come  to  the  oonclasion,  therefore,  that  it  is  impcasi-      * 

ble  on  this  evidence  to  hold  that  the  defendants  ever  Strong,  J. 
attorned  to  Richardson^  for  there  is  not  a  scintilla  of 
proof  to  warrant  such  a  finding,  except  the  passage  in 
Troop's  cross-examination,  which  I  have  already  quotedi 
and  which,  read  with  the  context  and  compared  with 
the  unequivocal  statement  of  Richardson^  can  only  have 
the  meaning  I  attribute  to  it.  Moreover,  the  Chief  Jus* 
tice  does  not  appear  to  have  found  that  there  had  been 
any  change  of  the  possession,  and,  even  if  there  had 
been  such  a  finding,  suppoited,  as  it  would  have  been, 
by  no  other  proof  than  the  vague  and  ambiguous  state* 
ment  appearing  in  the  note  of  Troop's  cross-examination, 
a  statement  entirely  inconsistent  with  the  testimony  of 
the  plaintiffs  own  witness,  and  not,  so  far  as  it  appears, 
supported  by  any  entry  in  the  defendants'  warehouse 
books,  I  should  have  thought  a  new  trial  proper  in 
order  to  ascertain  with  accuracy  what  the  facts  in  this 
respect  really  were.  But,  after  all,  I  have,  perhaps, 
attached  too  much  importanee  to  this  question  of  evi« 
deuce,  which,  however,  was  much  relied  on  by  the 
learned  counsel  for  the  respondent,  for  if  the  law  as  to 
the  requisites  to  a  transfer  of  possession  by  the  attorn- 
ment of  a  warehouseman  ia  correctly  stated,  as  undoubt- 
edly it  is,  by  Mr.  Benjamin  in  the  extract  I  have  before 
made  from  his  book,  it  could  have  made  little  difference 
even  if  it  had  appeared  that  the  defendants  had  actually 
charged  Richardson  with  the  warehouse  rent,  and  had 
entered  the  fish  in  their  warehouse  book  as  being  held 
by  him,  in  the  face  of  Richard:ion's  i>ositive  assertion 
that  he  never  went  to  the  defendants  to  look  after  the 
fish,  or  to  make  any  arraogement  about  storage,  for  it 
must  be  remembered  that  no  change  of  possession  could 
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1^  have  been  worked  by  the  act  of  the  defendants  alone, 
Tboop  however  clear  and  unequivocal,  without  the  consent  of 
jll^^  Richardson^  which,  as  just  shown,  he  swears  he  never 
gave.  Shaw'i  consent  to  the  change  of  possession 
would  also  have  been  indisputable,  and  of  that  also 
there  is  no  proof 

The  promissory  note  for  $4,050.56,  which  had  been 
given  by  Richardson  to  Shaw  on  account  of  part  of  the 
price  of  all  the  fish  sold,  comprising  as  well  the  two 
cargoes  delivered  at  the  wharf  as  those  stored  in  the 
defendants'  warehouse,  was  endorsed  by  Shaw  to  the 
defendants,  and  he  was  liable  upon  it  by  reason  of 
that  endorsement.    At  the  date  of  Riehardson^s  assign* 
ment  on  the  4th  March,  1878,  this  note  had  not  matur- 
ed, but  it  became  due  on  the  7th  March,  and  was 
overdue  and  unpaid  when  the  demand  of  possession 
was  made  by  the  plaintiff,  and  when  the  defendants 
subsequently  resold  the  fish.    Therefore,  although  the 
authorities  before  adduced,  particularly   the  cases  of 
Ounn  V.  BolckoWf  and  McEwan  v.  Smith,  and  the  quota- 
tions from  the  opinions  of  text  writers,  show  conclusive- 
ly that,  if  the  vendee  has  become  insolvent,  the  vendor 
is  not  boxmd  to  deliver  without  payment,  upon  the  de- 
mand of  the  vendee  or  his  assignees  during  the  cur- 
rency of  bills  given  for  the  price,  yet  in  the  present  case, 
the  defendants,  being  in  the  position  of  holders  for  an 
unpaid  vendor,  who  has  sold  on  a  credit  which  has  ex- 
pired, do  not  require  the  support  of  those  authorities. 
The  defendants  were  no  doubt  bond  fide  holders  for  value 
of  the  promissory  note,  and  the  plaintiff*  is  entitled  to 
put  the  case  against  them,  when  they  assert  Shaw's  lien, 
just  as  if  the  note  had  been  outstanding  in  the  hands  of 
third  parties,  entire  strangers  to  the  transaction  of  the 
sale  and  holders  for  value.    But  the  extract  I  have  before 
given  from  the  judgment  of  Lord  Justice  Hellish  in 
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Ounn  V.  Bolckow,  the  cases  of  Vdlpy  v.  Oaklep  (1),  and     1*^^ 
Feize  y.  TFr a^  (2),  and  the  passage  extracted  from  Mr.     Tmoof 
CampbeWs  work  on  sales  all  show  that  this  makes  no     habt. 
difference,  as  in  reason  it  should  not,  in  the  right  of  a 
vendor  to  insist  upon  payment,  either  to  himself  or  to 
the  holder  of  the  bill  or  note  given  for  the  price,  before 
parting  with  the  possession  of  goods  sold  to  an  insol- 
vent  vendee. 

The  note  is  put  in  evidence,  and  Shaw  appears  upon 
it  as  an  indorser  with  the  usual  liability  as  such,  the 
indorsement  not  being  without  recourse  or  in  any  way 
restrictive.  The  lien  attached  on  the  occurrence  of  the 
insolvency  on  the  4th  March,  1878,  during  the  currency 
of  the  note,  which  did  not  become' due  until  the  Tth  of 

m 

March.  If  it  is  objected,  that  it  does  not  appear  from 
the  evidence  that  notice  of  dishonour  was  given  to 
Shaw,  so  as  to  hold  him  liable  upon  the  note,  and  that 
for  all  that  appears  he  was  discharged  from  liability, 
and  his  debt  thus  in  effect  satisfied,  the  answers  to  that 
argument  are :  1st.  That  the  lien  having  once  attached, 
it  was  for  the  plaintiff,  as  representing  the  purchaser,  to 
show  that  it  was  afterwards  discharged,  just  as  if  he 
had  relied  on  a  discharge  by  actual  payment.  Secondly, 
that  this  same  circumstance  occurred  in  the  case  already 
cited  of  Ounn  v.  Bolckow,  Vaughan  Sf  Co.,  where  Lord 
Justice  Mellish  expressly  states  of  the  two  overdue  bills, 
that  although  there  was  "  no  evidence  one  way  or  the 
other  as  to  their  being  indorsed  or  what  has  happened," 
the  vendors  had  a  lien  in  respect  of  them  ;  in  other 
words,  he  presumed  that  the  vendors  were  still  liable 
to  take  up  the  bills,  a  presumption  which  we  must 
make  here  as  to  Shaw's  continued  liability  in  the  absence 
of  all  contrary  proof.  Thirdly,  that  this  point  was  not 
made  at  the  trial,  when,  if  it  had  been  raised,  the 

(1)  16  Q.  B.941.  (2)  3  East  96. 
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1682      appellants  might  possibly  haye  shewn  that  dne  notice 
Tboop     of  dishonour  was  given. 

Q*V  This  is  an  action  for  the  conversion  of  the  goods  in 

^^  question,  and  the  facts  relied  on  as  evidence  of  a 
^^^  '  conversion  are,  first,  the  refusal  of  the  defendants  to 
deliver  on  the  demand  of  the  assignee,  implied  in  the 
reference  by  the  letter  of  the  plaintiff  to  their  solicitor ; 
and,  secondly,  the  resale  of  the  goods,  or  at  least  of  part 
them;  for  a  portion  was  not  sold  until  after  action 
brought.  Had  the  defendants  coupled  their  refusal  to 
deliver  with  a  claim  in  any  way  inconsistent  with  the 
vendor's  lien  which  they  set  up,  they  might  have  pre- 
cluded themselves  from  now  asserting  it,  but  nothing 
of  this  kind  was  done ;  in  answer  to  the  demand  of  the 
plaintiff  as  assignee  they  wrote  the  letter  of  the  8th  of 
April,  18t8,  which  amounts  to  a  refusal  to  deliver, 
based  on  no  specific  ground. 

It  was  a  sufficient  defence  for  the  defendants  to  show 
that,  neither  at  the  time  of  the  refusal  to  deliver  posses- 
sion to  the  plaintiff,  nor  at  the  date  of  the  subsequent 
ve*sale,  had  the  plaintiff  any  right  to  possession,  and  I 
cannot  discover  that  the  defendants  had  done  anything 
to  disentitle  themselves  to  use  any  of  the  facts  disclosed 
in  the  evidence  for  the  purpose  of  establishing  this 
defence. 

My  conclusion  upon  the  whole  case,  therefore,  is  that 
the  defendants,  at  the  time  of  the  refusal  to  deliver,  and 
also  at  the  date  of  the  re-sale  of  the  fish,  held  it  as  ware- 
housemen for  Shaw,  an  unpaid  vendor  who  had  origin- 
ally sold  on  credit,  and  who  therefore  had  a  right,  on 
the  purchasers  insolvency  happening,  to  retain  posses- 
sion of  the  goods  until  actual  payment  either  to  him- 
self or  to  the  holders  of  the  note  given  for  the  price. 
That  this  lien  or  right  of  retention  was  not  confined  to 
a  proportionate  part  of  the  price  equal  to  the  price  of 
the  fish  in  the  hands  of  the  defendants,  but  extended 
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to  the  whole  amoniit  of  the  unpaid  pnrchase  money  of  ^^^ 
the  whole  lot  of  goods  sold,  secured  by  the  promissory  Taoop 
note,  for  the  sale  haying  been  an  entire  one  of  the  two  -g^^ 
cargoes,  as  well  as  of  the  fish  in  the  warehouse  of  the      — 

defendants,  the  price  was  also  an  entire  one  (1).     The      . 

principle  therefore  applies  that  when  there  has  been  a 
sale  of  goods  for  an  entire  price,  part  of  which  have 
been  delivered,  the  whole  unpaid  purchase  money  be- 
comes a  lien  upon  the  undelivered  residue  of  the 
goods  (2).  The  defendants  therefore,  both  as  ware- 
housemen holding  the  property  for  Shaw,  and  as  con- 
signees, under  the  agreement  upon  which  the  fish  was 
originally  consigned  to  them,  were  entitled  and  bound 
to  assert  Shaiv^s  rights  and  would  have  made  them- 
selves liable  to  him  had  they  failed  to  do  so.  Further, 
that  Shaw  being  liable  upon  the  note  as  endorser,  the 
fact  that  it  was  not  held  by  him,  but  by  the  defendants 
to  whom  it  had  been  transferred  for  value,  did  not  dis- 
entitle him,  and  consequently  does  not  disentitle  the 
defendants  as  his  agents,  to  insist  on  the  lien. 

It  being  clear  that  the  plaintiff  is  not  entitled  to 
maintain  an  action  for  conversion,  unless  he  was  en- 
titled to  the  possession  as  well  as  to  the  property  at  the 
time  of  the  refusal  to  deliver  and  of  the  sales,  it  is  im- 
material to  enquire,  for  the  purpose  of  deciding  the 
present  appeal,  whether  a  vendor,  having  the  right  of 
lien  or  retention  arising  upon  the  insolvency  of  the 
purchaser,  has  or  has  not  a  legal  power  of  re-sale. 

In  Blozam  v.  Sanders  (3),  and  Blozam  v.  Motley  (4) 
already  referred  to,  Mr.  Justice  Bayley  states  the  law 
thus: 

If,  for  instance,  the  original  vendor  eell  when  he  ought  not,  they 
(the  assignees  of  the  buyer)  may  bring  a  special  action  against  him 

(1)  Baldeg  v.  ParA;tfr,2  B.  <fe  C.  Sec.  805)  ;  Milen  v.  Gorton^  2  C. 
37.  &  M.  504. 

(2)  Benjamin  on  Sales  (Ed.  2,        (3)  4  B.  <fe  C.  941. 

(4)  4  B.  4l(  C.  951 . 
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1882      for  the  damage  they  susiain  by  ouob  wrongful  sale,  and  reoorer 
damages  to  the  extent  of  that  injury*,  but  they  can  maintain  no  action 
in  which   right    of    property  and   right    of   posBession  are  both 
Habt.      requisitOi  unless  they  have  both  those  rights. 

Strong,  J.  Mr.  Benjamin  points  out  that  this  j  udgment  of  Bayley^ 
""^  J.,  is  said  by  Mr.  Jastice  Blackburn  (1),  as  recently  as 
1866  to  be  still  a  correct  exposition  of  the  '^  peculiar 
law  "  as  to  unpaid  vendors,  and  the  last  mentioned 
writer,  after  having  discussed  at  length  (2)  the  whole 
question  of  the  rights  of  unpaid  vendors  in  respect  of 
goods  retained  for  the  price  in  section  '794  of  his  book, 
gives  a  summary  of  the  rules  which  he  deduces  from 
the  cases,  one  of  which  is  as  follows : 

Fourthly.  In  the  case  of  a  re-sale,  a  buyer  in  default  cannot  main- 
tain trover  ag«inst  the  vendor,  being  deprived  by  his  default  of  that 
right  of  possession  without  which  trover  will  not  lie. 

Campbell  on  sales  (3)  is  to  the  same  effect.    He  says : 

These  rights,  commonly  known  as  '' vendor's  right?,''  Include 
the  right  to  retam  the  goods  until  payment  of  the  whole  price ;  but 
they  are  larger  than  a  mere  right  of  retention  or  lien,  and  extend  in 
many  cases  to  a  right  to  re-sell  the  goods.  In  the  case  where  the 
buyer  has  become  insolvent,  the  vendor's  rights  extends  to  a  nght  to 
sell  the  goods  in  order  to  realise  his  debt.  Where  the  buyer  is  not 
insolvent  but  is  in  default :  If  before  the  attempted  re-sale,  he  makes 
tender  of  the  price,  the  vendor's  right  is  at  an  end,  and  the  re-sale  is 
void ;  but  if  no  tender  is  made,  the  vendor  may  re-sell — the  buyer 
having  no  immediate  right  of  possession  and  therefore  being  unable 
to  complain  of  the  act  as  a  wrongful  conversion  of  the  goods. 

And  the  author  cites  the  case  of  MilgaU  v.  Kebble  (4) 
and  Lord  v.  Price  (6)  as  authorities  for  his  text.  Lord 
Blackburn  (6)  thus  gives  his  conclusion  from  the  cases 
which  had  been  decided  at  the  time  he  wrote ;  he 
says : 

Assuming,  therefore,  what  seems  pretty  well  established,  that  the 
vendor's  rights  exceed  a  lien,  and  are  greater  than  can  be  attributed 

(1)  McDonald  v.  Suckling,  35  L.    (3)  P.  329. 

J.  Q.  B.  237.  (4)  3  M.  &  G.  1000. 

(2)  Benjamin  on  Sales  ^  book  5,    (5)  L.  R.  9  Ex.  54. 

edition  2,  part  I,  cap.  3.  {fi)  BhKskbum  on  Sales  p.  329. 
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to  the  assent  of  the  purchaser,  under  the  contract  of  sale,  the  ques-  1882 
tion  arises,  how  much  greater  than  a  lien  are  they?  And  this  is  a  ques-  o^T^ 
tion  which,  in  the  present  state  of  the  law,  no  one  will  venture  to  0, 

answer  positively,  but  as  has  been  already  said  the  better  opinion  Habt. 
Beem.  to  be,  that  in  no  case  do  they  amount  to  a  complete  reaump-  gj  ~  j, 
tion  of  the  right  of  property,  or  in  other  words  to  a  right  to  rescind 
the  contract  of  sale,  but  perhaps  come  nearer  to  the  rights  of  a 
pawnee  with  a  power  of  sale  than  to  any  other  common  law  rights. 
At  all  events  it  seems,  that  a  re-sale  by  the  vendor,  while  the  pur- 
chaser continues  in  default,  is  not  so  wrongful  as  to  authorize  the 
purchaser  to  consider  the  contract  rescinded,  so  as  to  entitle  him  to 
receive  back  any  deposit  of  the  price,  or  to  resist  payment  of  any 
balance  of  it  still  due ;  nor  yet  so  tortious  as  to  destroy  the  vendor's 
right  to  retain,  and  to  entitle  the  purchaser  to  sue  in  trover. 

Then  it  was  urged  that  the  proof  of  the  defendants, 
founded  upon  the  note  which  had  been  endorsed  to 
them  by  Shata^  against  the  insolvent  estate  of  Richard' 
son,  and  the  receipt  of  a  dividend  upon  that  proof,  was 
a  waiver  of  the  right  of  tho  defendants  to  set  up  any 
lien  either  in  themselves  or  Shaw.  In  considering  this 
objection,  it  is  important  to  bear  in  mind  the  material 
dates.  The  refusal  to  deliver  on  the  demand  of  the 
plaintiff  was  on  the  4th  April,  18Y8 ;  part  of  the  fish 
(200  barrels)  was  sold  to  West  on  22nd  March,  18*78 ; 
the  residue  was  sold  to  Cochrane  on  lYth  May,  1878 ; 
the  action  was  commenced  on  6th  April,  1878 ;  the 
proof  in  insolvency  was  made  on  8th  January,  1880, 
and  the  dividend  was  received  by  the  defendants  on 
the  10th  February,  1880. 

It  will  be  remembered  that  both  counts  of  the  de- 
claration were  for  a  conversion  or  in  trover,  and  that  the 
pleas  were  not  guilty  and  a  traverse  of  the  plaintiflPs 
property  and  right  of  possession.  It  is  manifest  that 
the  defendants  were  entitled  to  succeed  on  the  issue  on 
the  plea  of  not  guilty,  as  well  as  on  that  on  not  pes- 
sessed,  if,  at  the  time  of  the  sale  of  the  fish  and  the 
refusal  to  deliver  on  the  plaintiff's  demand,  which 
refusal  was  merely  evidence  of  a  conversion,  the  de- 
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1882  fendants  were  entitled  to  set  up  Shawns  rights  as  anun- 
TitooF  paid  yendor»  and  to  retain  the  fish  in  his  right.  That 
^'  they  were  entitled  so  to  do,  I  have  already  endea70ied 
to  establish.  Then,  how  could  this  subsequent  proof, 
pendente  lite^  operate  retroactively  so  as  to  alter  the 
rights  of  the  parties  as  they  stood  at  the  time  the  action 
was  brought?  A  little  consideration  will,  I  think, 
show  that  for  several  reasons  it  could  not  possibly  pre- 
judice the  defendants  in  their  defence  to  this  action. 
Troop  says  in  his  evidence  that  the  net  proceeds  of  both 
sales  were  credited  to  Shaw  by  the  defendants.  By  this 
I  understand  that  the  money  so  credited  was  appro- 
priated by  the  defendants,  not  as  a  payment  on  account 
of  the  note  which  they  held,  but  to  the  unsecured 
balance  of  account  on  which  Shaw  was  indebted  to 
them.  This,  I  think,  was  not  a  proper  application  of 
the  payment,  for  the  defendants  were  bound  to  have 
given  credit  for  this  money  as  a  part  payment  of  the 
note  which  had  been  endorsed  to  them  by  Shaw^  and 
for  the  payment  of  which  the  fish,  held  by  them  as 
Shawns  agents,  was  in  the  nature  of  a  collateral  security 
in  Shaw's  hands.  That  they  did  not  do  so,  however, 
but  claimed,  and  were  permitted  by  the  assignee  to 
prove  for,  the  whole  amount,  does  not  establish  that 
they  were  guilty  of  illegal  acts  in  witholding  posses- 
sion of  the  goods  and  afterwards  selling  them,  but 
merely  that  they  have  obtained  from  the  insolvent's 
estate  more  than  they  were  entitled  to  claim.  But  this 
cannot  have  the  retroactive  effect  of  rendering  illegal 
the  acts  referred  to,  which  at  the  time  of  their  commis- 
sion, if  I  am  right  in  my  view  of  the  law,  were  unobjec- 
tionable as  regards  the  plaintiff,  as  assignee,  if  not  per- 
fectly legal.  The  remedy  of  the  assignee  in  insolvency 
is  plainly  one  which  he  must  seek  in  the  insolvency 
matter,  viz.,  an  application  to  reduce  the  proof  and 
compel  the  defendants  to  repay  so  much  of  the  dividend 
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as  they  have  improperly  reoeived.  That  the  proof  was  ^^2 
excessive,  I  think  is  apparent.  The  defendants  were  Troop 
entitled  to  prove  only  for  the  amount  due  for  principal  hart. 
and  interest  upon  the  note  after  deducting  the  net  pro- 
ceeds of  the  sales.  The  defendants,  it  is  true,  were 
creditors  in  their  own  right,  as  bond  fide  endorsers  for 
value,  but  the  note  being  overdue,  Shaw  was  in  the 
position  of  a  surety  to  them  for  the  debt  which  it 
represented,  and  the  goods  remaining  constructively  in 
his  possession  are  to  be  considered  as  held  by  him  by 
way  of  counter  security  against  his  liability.  Then, 
upon  realising  this  security  by  the  sale  of  the  fish,  Shaw 
through  his  agents,  the  defendants,  became  a  trustee 
of  the  proceeds  for  the  holders  of  the  note,  and  was 
bound  to  apply  the  money  so  received  to  the  payment 
pro  tanto  of  the  note.  This  he  did  in  effect  by  allowing 
the  defendants  to  receive  and  deal  wiih  the  money  as 
their  own.  But  the  defendants,  so  receiving  this  money 
with  the  knowledge  of  all  the  facts,  were  bound  to  im- 
pute it  as  a  payment  on  account  of  the  price  of  the  fish 
— that  is,  as  part  payment  of  the  note — in  the  same  way 
that  Shaw  himself  was  bound  to  deal  with  it,  and  were 
not  at  liberty  to  apply  it  as  a  general  and  unappropri- 
ated payment  by  Shaw^  by  giving  him  credit  for  it  on 
account  of  the  general  balance  due  to  them  by  him, 
apart  from  the  note.  The  result  of  all  this,  however,  is 
only  to  show  that,  in  a  legal  proceeding  adopted  by  the 
defendants  to  obtain  payment  from  Richardson's  estates 
they  have  received,  without  opposition,  as  far  as  it  ap- 
pears, from  the  assignee  or  other  creditors,  more  than 
they  were  legally  or  equitably  entitled  to  be  paid,  and 
this,  not  in  a  conclusive  proceeding,  but  under  a  proof 
which  it  is  competent  for  the  court  in  insolvency  at  any 
time  to  reduce,  and  in  this  way  to  afford  the  plaintiff* 
as  assignee  a  complete  remedy.  I  cannot  think  that 
this  has  any  bearing  on  the  rights  of  the  parties  in  this 


658  SUPBBICB  OO0BT  OF  CANADA.  [VOL.  YU. 

1882  action ;  that  it  either  shows  the  defendants  to  hare 
Tboop  been  goilty  of  unlawful  conversion,  or  that  the  plaintiff 
^^^      had  a  right  to  the  possession  of  the  fish  at  the  time  of 

the  commencement  of  the  action,  which  are  the  only 

^  '  questions  to  be  here  decided.    Had  the  proof  and  receipt 

of  dividend  been  before  the  action  was  brought,  and 
prior  in  date  to  the  sale  of  the  fish  and  the  refusal  to 
deliver,  the  case  might  have  admitted  of  different  con- 
siderations. 

I  have  taken  the  least  favorable  view  to  the  defend- 
ants in  treating  them  as  warehousemen  for  Shaw.  It 
was,  as  I  understood  the  Attorney-G-eneral,  contended 
that,  as  under  the  terms  of  the  original  consignment  the 
defendants  had  a  right  to  sell  the  fish  and  apply  the 
proceeds  in  reduction  of  Shawns  debt  to  them,  they  were 
entitled  to  adopt  the  sale  which  Shaw  made,  as  though 
it  had  been  made  by  him  as  their  agent,  in  which  case 
they  would  not  only  have  all  the  rights  which,  in  my 
judgment,  Shaw,  if  himself  the  vendor,  had,  but  they 
would  be  relie  ved  from  any  difficulty,  even  if  it  should 
be  considered  that  they  had  attorned  to  Richardson ; 
since  it  is  clear  that  if  goods  remain  in  the  actual  pos- 
session of  the  vendor  himself,  and  not  in  that  of  a  mid- 
dleman, the  lien  for  the  price  revives  on  non-payment 
or  insolvency,  notwithstanding  the  fact  that  the  vendor 
has  expressly  constituted  himself  a  warehouseman  for 
the  purchaser  and  has  even  received  warehouse  rent 
from  him  (1).  I  have  already  said  I  incline  to  think 
the  defendants  are  estopped  from  setting  up  this  title 
by  Troop's  statement  to  Riehardson,  but  I  express  no 
decided  opinion  upon  the  point. 

I  think  there  should  be  a  new  trial  on  which  it  will 

be  competent  for  the  plaintiff*  to  establish,  if  he  can,  that 

the  defendants  had  adopted  the  character  of  bailees  for 

Ricliardson,  and  hold  the  fish  for  him,  which  would  be 

(1)  Qric€  V.  Eiehardson,  3  App.  Gasesi  319,   • 
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conclusive  against  the  defendants,  unless  they  can  make      ^^^ 
good  the   position,  which    I  have  last  alluded  to,  of     Troop 
haying  been  in  legal  construction  the  vendors  of  the     havt. 
fish  through  the  agency  of  Shaw. 

My  judgment,  therefore,  is  that  this  appeal  should  be 
allowed  with  costs,  and  that  the  rule  nisi  for  a  new 
trial  should  be  made  absolute  and,  in  accordance  with 
the  Nova  Scotia  practice,  with  costs. 

FouBNiBB,  J.,  concurred  with  the  Ohief  Justice. 

Henry,  J.  :— 

I  do  not  for  a  moment  contradict  the  law  as  laid 
down  by  my  brother  Strong ;  the  difficulty  I  have  is, 
that  the  law,  so  correctly  stated,  does  not  apply  to  this 

» 

case.  Now,  what  do  the  defendants  answer  to  the 
plaintiffs  action :  1st.  That  they  did  not  convert  the 
property ;  2nd.  Deny  that  plaintiff,  as  assignee 
of  Richardson^  had  any  right  to  the  property  in  ques- 
tion. The  question  then  arises,  what  was  the  title  of 
Richardson  to  the  fish  in  question  after  the  purchase  by 
him  from  Shaw  ?  The  facts  are  these :  Richardson  pur- 
chased a  quantity  of  fish  from  Shaw  for  which  he  paid 
one  half  in  cash  and  balance  by  note  at  four  months. 
He  got  delivery  of  part  of  the  fish  which  was  in  vessels, 
but  did  not  get  the  balance,  viz.,  236  barrels,  which 
happened  to  be  at  the  time  of  the  sale  in  a  store  belong- 
ing to  appellants.  What  was  then  the  position  of 
Richardson  with  regard  to  this  fish  ?  It  cannot  matter 
where  the  fish  was,  if  it  could  be  identifieJ  ;  the  fish 
became  by  operation  of  law  the  property  of  Richardson. 
The  plea  put  in  is,  that  the  fish  does  not  belong  to 
Richardson.  If  not  his,  whose  property  was  it? 
Oertainly  not  appellants,  they  never  had  a  lien  on  the 
property,  and  did  not  plead  one  in  themselves  or  in 
Shaw.    If  they  had  put  in  such  a  plea  there  might 
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1S82  have  been  a  question  as  to  lien  as  between  Richardson 
Troop  and  Shaw,  but  in  that  plea  they  should  have  alleged 
g^y  the  title  of  Shaw  to  the  fish,  and  that  they  were  holding 
it  by  his  directions.  Now  there  is  no  evidence  that 
they  held  for  Shaw,  or  that  Shaw  ever  asserted  any 
lien  on  the  fish.  If  a  lien  had  been  pleaded  in  Shaw, 
it  would  have  been  necessary  for  them  to  show  that 
Shaw  was  liable  on  the  note  which  he  endorsed  over  to 
the  appellants ;  and  on  this  point  also  there  is  no  such 
evidence.  The  property  in  this  case,  in  my  opinion, 
passed  to  Richardson  by  a  bill  o/  parcels  given  by  Shaw^ 
and  adopted  by  appellants,  they  agreeing  from  that  date 
to  hold  the  property  for  Richardson  Richardson^s  title 
depended  upon  his  purchase  and  payment  in  virtue  of 
which  the  property  immediately  vested  in  him.  For 
these  reasons,  I  am  of  [opinion,  the  appeal  should  be 
dismissed. 

GwYNNE,  J.  :— 

As  to  the  soundness  of  the  principle  of  the  cases  upon 
which  the  learned  counsel  for  the  appellants  so  much 
relied  there  can  be  no  doubt,  but  their  applicability  to 
the  case  before  us  is,  in  my  judgment,  open  to  great 
doubt.  The  learned  judge  who  pronounced  the  judg- 
ment of  the  Supreme  Court  of  Nova  Scotia,  sustaining 
the  verdict  rendered  in  favour  of  the  plaintiff  by  the 
learned  Chief  Justice  of  that  court,  before  whom  the 
case  was  tried  without  a  jury,  referred,  among  other 
things,  to  a  fact  which  appeared  in  evidence  at  the  trial, 
namely :  that  the  defendants  claimed  against  the  estate 
of  Richardson  in  insolvency,  as  holders  of  the  note 
which  Richardson  had  made  to  Shaw  for  the  balance  of 
purchase  money  of  the  fish  purchased  by  Richardson 
from  Shaw,  and  received  a  dividend  out  of  Richardson^ $ 
estate  in  respect  of  that  claim,  and  that  in  an  affidavit 
made  by  Lewis,  one  of  the  defendants,  in  supx)ort  of  that 
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claim,  he  swore  that  the  insolvent  was  indebted  to  him-      ^882 
self  and  the  other  defendant  in  the  sum  of  $4,050.56  (the     Troop 
amount  of  that  note)  for  which  they  held  no  security.        ^^^^ 

At  the  time  of  the  making  of  this  affidavit  the  defend-      

ants,  it  is  true,  did  not  hold  the  fish,  the  conversion  of  ^^^°^' 
which  is  the  subject  of  this  suit.  They  had  already  sold 
them ;  a  part,  in  the  month  of  March,  and  the  remainder 
in  the  month  of  May,  1878 ;  but  they  had  received,  and, 
according  to  their  own  shewing,  had  a.ppropriated,  the 
proceeds  arising  from  the  sale  thereof,  amounting  to 
$1,784,  to  their  own  use,  and  gave  no  credit  therefor  to 
Richardson  upon  the  note,  but  took  their  dividend  out 
of  his  estate  in  insolvency  upon  the  full  amount  of  the 
note.  Now,  the  contention  of  the  learned  counsel  for 
the  defendants  before  us  was,  that  the  defendants  had  a 
perfect  right,  in  law,  thus  to  retain  the  proceeds  of  the 
sale  of  the  fish  and  to  prove  on  Richardson^ s  insolvency 
for  the  full  amount  of  the  note,  upon  the  .authority  of 
ez  parte  English  and  American  Bank  (1),  which  the 
learned  counsel  contended  was  conclusively  in  his 
favor  upon  this  point. 

That  case  affirmed  a  rule  well  established  in  bank- 
ruptcy, that  a  creditor  who  has  a  security  from  a  third 
person,  or  a  security  which  belongs  jointly  to  the  bank- 
rupt and  a  third  person,  can  prove  in  the  bankruptcy 
for  the  whole  debt  without  giving  up  the  security. 
Upon  the  authority  of  this  rule  the  learned  counsel 
relied  in  justification  of  the  defendants  having  (not- 
withstanding the  sale  of  the  fish  in  1878)  proved  for 
the  whole  amount  of  the  note.  But  neither  the  case, 
nor  the  rule  affirmed  thereby,  asserts  a  right  in  a  credi- 
tor»  after  realizing  upon  the  security,  and  so  reducing 
the  debt  by  the  amount  realized,  to  prove  for  the  whole 
debt.  Moreover,  it  is  obviDus  that  the  rule  relied  upon 
applies  to  a  security  placed  in  the  hands  of  the  Vank- 

(1)  L.  B.  4  Ch.  App.  56. 
86 
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1882  rapt's  creditor  by  way  of  security  for  the  debt  of  the 
Tioop  bankrupt,  andjt  is  equally  obvious  that  such  was  not 
^^     the  state  of  the  facts  in  the  present  case.    The  fish  are 

clearly  shewn  to  have  become  the  property  of  Richard" 

Uff/une,  .^^^  j^  November,  1877,  while  they  were  in  the  posses- 
sion of  the  defendants  in  the  only  right,  what- 
ever it  was,  by  which  they  ever  had  possession 
of  them;  they  continued  to  be  the  property  of 
Biehardsan  in  virtue  of  his  purchase  firom  8haw^  the 
owner  of  them,  until  Richardsan^s  ihsolvency  on  the 
4th  March,  1878,  when  they  became  the  property  of  his 
assignee,  subject,  it  may  be,  after  the  6th  March,  when 
the  note  became  due,  assuming  the  fish  not  to  have 
previously  been  reduced  into  the  actual  possession  of 
Richardson  or  his  assignee,  to  a  right  in  the  nature  of 
the  right  of  stoppage  in  transitu  in  fi&ai^,  who  might, 
in  such  case,  if  he  had  pleased,  have  given,  but  he  did 
not,  notice  to  the  defendants  not  to  permit  Richardson 
or  his  assignee  to  have  possession  of  the  fish  without 
payment  to  Shata  of  the  balance  of  the  purchase  money. 
As  matter  of  fact  Shaw  has  never  interfered  in  any 
manner  in  the  matter.  He  has  never  claimed  or  as- 
serted any  right  of  detention  of  the  fish,  nor  has  he  of- 
fered^any  impediment  to  his  vendee  receiving  them, 
but  they  were  never  placed  in  the  defendants'  hands  by 
way  of  security  for  any  debt  dtle  by  Richardson  to  the  de- 
fendants, so  that  the  rule  referred  to  has  no  application 
to  the  case.  Moreover,  this  claim,  now  apparently  for 
the  first  time  asserted,  upon  the  authority  of  the  above 
rule,  is  quite  inconsistent  with  the  allegation  in  Lewis's 
affidavit  to  the  effect  that  h>)  and  his  partner  had  no 
security  whatever  for  Richardson's  liability  to  them 
upon  the  note,  and  also  quite  inconsistent  with  the 
position  taken  by  the  defendants  at  the  trial,  and  upon 
which  they  wholly  rested  their  defence  to  the  action. 
To  the  plaintiff's  declaration,  which  is  for  the  wrong- 
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fol  conversion  by  the  defendants  of  the  property  of  the  iii^2 
plaintiff,  as  assignee  of  Richardson,  they  pleaded  not  Tboop 
guilty,  and  that  the  goods  were  not.  nor  was  any  of    ^l;^ 

them,  the  plaintifiTs  as  such  assignee  as  alleged.    This      

latter  plea  enabled  them  to  dispute  the  title  of  the  "^y^*  • 
assignee,  and  also  of  Richardson^  by  setting  up  the  title 
in  themselves  or  in  a  third  person,  and  the  whole  con- 
tention of  the  defendants  at  the  trial,  and  which  is 
repeated  in  the  third  paragraph  of  the  appellant's  factum, 
was,  that  Richardson  had  never  any  property  in  the  fish, 
for  that  they  were  consigned  by  Shaw  to  the  defendants 
as  his  factors,  with  authority  to  them  to  sell  to  cover 
certain  advances  made  by  them  to  Shaw,  and  to  apply 
the  proceeds  to  Shawns  credit,  and  that  in  virtue  of  this 
title  and  authority  they  sold  the  fish,  and  that  in  fact 
they  had  no  knowledge  that  Richardson  claimed  any 
interest  in  the  fish  until  after  his  insolvency ;  and  that 
they,  the  defendants,  as  stated  by  Lewis  in  his  evidence, 
gave  no  authority  to  Shaw  to  sell  them.  Upon  this  title, 
asserted  to  be  in  the  defendants  themselves,  the  defen- 
dants wholly  rested  their  defence  to  the  plaintiffs  action 
at  the  trial,  and  at  the  close  of  the  plaintiff's  case  a  non- 
suit was  moved  upon  the  ground  of  the  alleged  insuifi- 
ciency  of  the  evidence  to  shew  Shaw's  ownership  of  the 
fishy  so  as  to  entitle  him  to  sell  them  to  Richardson ; 
this  objection  being  overruled,  the  defendant  Lewis  was 
called  as  a  witness  for  the  defence,  when  he  asserted  title 
as  above  stated.  He  said  among  other  things  that  the 
defendants  received  a  bill  of  lading  with  the  fish  ;  but 
no  such  document  was  produced.  To  that,  if,  as  seems 
to  have  been  implied,  its  contents  would  have  supported 
the  defendants  claim,  its  non  production  constituted  a 
material  flaw  in  defendants'  evidence.  Upon  cross- 
examination  moreover  Lewis  stated  that  until  the  day 
before,  ■'  he  had  no  knowledge  of  what  fish  was  sold  to 
Richardson^  or  that  it  extended  beyond  two  cargoes,"  (not 
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1^82  comprising  the  fish  in  question);  and  the  defendant 
Troop  Troop  admitted  that  the  defendants  had  no  special  a^ree- 
jj^Jj^      ment  with  Shaw  as  to  the  fish  in  question.    In  vievr  of 

this  evidence  and  of  the  evidence  given  on  the  part  of 

!_'  *  the  plaintiff,  which,  if  believed,  was  abundantly  suffi- 
cient to  shew  that  the  fish  were  in  truth  Siaw's,  stored 
only  by  him  with  the  defendants,  and  that  Shata  sold 
them  to  Richardson  in  Nov.  1877,  whose  property  they 
then  became  and  thenceforth  remained,  it  is  not  at  all 
surprising,  as  it  apjpears  to  me,  that  the  learned  Chief 
Justice,  before  whom  the  case  was  tried,  came  to  the 
conclusion  that  the  defendants  wholly  failed  to  prove 
the  title  to  the  fish  and  their  proceeds  which  they  had 
set  up,  and  rendered  a  verdict  for  the  plaintiff. 

The  defendants  now  raise  a  point,  that  inasmuch  as 
the  learned  Chief  Justice  has  allowed  them  a  sum.  for 
storage  and  insurance,  which  does  not  constitute  matter 
of  set-off,  the  effect  of  his  so  allowing  this  sum  is  to 
recognize  a  right  of  lien  in  the  defendants,  which 
existing  is  a  defence  to  the  action ;  but  the  defendants, 
not  only  never  before  the  commencement  of  the  action 
nor  at  the  trial  set  up  any  claim  of  lien,  but  such  a 
claim,  if  set  up,  would  have  been  inconsistent  with  the 
position  upon  which  they  rested  their  defence  at  the 
trial ;  and  the  learned  Chief  Justice,  having  allowed 
them  for  storage  and  insurance  as  against  Richardson 
from  the  time  of  his  purchasing,  cannot  give  to  the 
defendants  a  right  to  appeal  against  a  verdict  which 
gives  them  a  benefit  to  which,  in  strict  law,  they  were 
not  entitled. 

The  defendants  now  also  attempt  to  set  up,  as  another 
ground  of  appeal,  a  point  which  was  not  made  a  ground 
of  objection  at  the  trial  and  which  is  also  inconsistent 
with  the  defence  then  relied  upon,  and  which,  not 
having  been  taken  at  the  trial,  could  not  now  be  enter- 
tained, if  there  were  anything  in  it,  viz. :  that  admitting 
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the  fish  to  have  been  the  property  of  Shaio  in  Noyem-  ^882 
ber,  1877,  and  to  have  been  then  sold  by  him  to  taoop 
Richardson^  whose  property  they  then    became  and     ^Jj^^ 

thenceforth  continued  to  be,  still  that,  upon  non-pay-      

ment  of  his  note  by  Richardson  when  it  became  due  on  ^^y^» 
the  6th  of  March,  1878,  inasmuch  as  Richardson  had 
not  then  obtained  actual  possession  of  the  fish,  the 
defendants  can  resist  this  action  by  setting  up,  under 
the  doctrine  of  the  jus  teriii^  the  right  of  Shaw  to  hare 
prevented  Richardson^ s  assignee  obtaining  actual  posses- 
sion of  the  fish  without  payment  of  the  balance  of  the 
purchase  money.  It  is  certainly  true  that  the  defend* 
ants,  althoKgh  acknowledged  wrongdoers,  might,  to  au 
action  for  conversion,  under  the  plea  that  "  the  goods 
were  not  the  plaintiff's  as  alleged,"  prove  the  property 
in  the  goods  to  be  in  Shaw  or  in  any  other  person,  and 
not  in  the  plaintiff' ;  but  no  case  has  been  cited  to  us  to 
show  that,  to  an  action  like  the  present,  brought  by  the 
person  in  whom  the  title  and  property  in  the 
goods  are,  a  wrongdoer  can  resist  the  right  of  such 
owner  of  the  goods  converted,  to  recover,  by  setting  up 
a  right  in  the  nature  of  a  right  of  stoppage  in  transitu^ 
which  a  third  person  might  have  had  it  in  his  power 
to  exercise,  but  did  not  exercise,  of  interfering  to  pre- 
vent the  vendee  of  the  goods  (who  although  by  the 
terms  of  sale  entitled  to  have  had,  had  not  yet  obtained 
actual  possession  of  the  goods)  from  receiving  such 
actual  possession  until  he  should  pay  a  balance  of  pur- 
chase money ;  nor  has  any  case  been  cited  to  shew  that 
a  person  who  had  received  possession  of  the  goods  only 
as  storekeeper  for  the  vendor  could,  without  any 
authority  from  the  vendor,  sell  the  goods  and  apply  the 
proceeds  to  his  own  benefit,  although  in  satisfaction  of 
a  debt  claimed  to  be  due  by  the  vendor,  without  sub- 
jecting himself  to  an  action  at  the  suit  of  the  vendee 
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18S2      owner,  for  wrongfully  depriving  such  owner  of  his 
Troop     property.     For  our  present  purpose  it  is  sufficient  to 

JIaut.     ®*y  *^^*  ^^  ®^^^  point  haying  been  made  at  the  trial  it 
,.    —    .cannot  now  be  entertained. 

^^  '  In  fine,  the  sale  of  the  fish  by  the  defendants  was 
made  by  them,  and,  so  far  as  appears  in  evidence,  with- 
out any  right  whatever,  when  the  fish  were  the  pro- 
perty of  the  plaintiff  as 'assignee  of  lite  A  arc/jon;  and  the 
defendants  having  failed  to  establish  the  only  title 
asserted  by  them  in  justification  of  that  sale,  such  sale 
was  wrongful  to  the  plaintiff,  as  such  assignee,  who, 
for  anything  established  in  evidence,  had  as  against  the 
defendants  a  right  to  the 'immediate  possession  of  the 
fish  which,  together  with  the  right  of  property,  is  suffi- 
cient to  maintain  this  action.  There  is  no  evidence 
whatever  that  Shaw  ever  claimed  to  have  had 
any  right  to  dispute  the  right  of  Richardson  and 
his  assignee  to  the  possession  of  the  fish;  that 
he  had  such  a  right  is  an  assumption  merely  of  the 
defendants,  and  I  do  not  think  that  the  defend- 
ants, who  sold  Richardson's  property  without  any  right 
80  to  do,  and  without  any  dircciion  or  authority  from 
Shaw  so  to  do,  can  shelter  themselves  under  an  assumed 
light  of  detention  of  the  fish  in  Shaw,  which  right  Shaw 
has  never  claimed  or  asserted,  and  so  relieve  them- 
selves, as  a  defence  to  this  action,  from  the  consequences 
of  having  without  any  legal  right  sold  Richardson's 
property  and  applied  the  proceeds  to  their  own  use 
The'point  that  86  barrels  of  the  fish  were  sold  after 
the  acfion  brought  was  never  made,  and  the  court  is 
not  called  upon  to  suggest  it ;  bat  the  rest  of  ihe  fish 
was  sold  before  action  and  a  demand  and  refusal  of  the 
whole  betore  action  was  also  proved,  and  no  claim  of 
lien  on  them  then  or  at  the  trial  made.  In  my  opinion, 
therefore,  the  appeal  should  be  dismissed  with  costs, 
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and  judgment  entered  for  the  plaintiff  on  the  verdict      18S2 
rendered  in  his  favor.  t^p 

V, 

Appeal  dismissed  with  costs.     ^^^ 

Qwynoe,  J. 

Solicitors  for  appellant :  Thompson  8f  Graham.  —^ 

Solicitor  for  respondent ;  John  il/.  Chisholm, 
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1877     IN  THE  MATTER  OP  THE  PETITION  ) 

•  a'^i      of  Right  op  ephraim;  a.  jones  \  suppwAirra. 

•X  21.      ^^^  JAMES  SIMPSON ) 

—  AND 

HER  MAJESTY  THE  QUEEN Rbspoitdknt. 

Petition  of  right — Intercolonial  Railway  contract — 31  Vic  ,  e^  13, 
eec,  18  ^Certificate  of  Chief  Engineer — Gan^ition  precedent  to 
recovery  of  money  for  extra  work — Petition  of  right  will  not 
lie  against  the  Crown  for  tort,  or  for  the  fraudulent  miseanduet 
of  its  eervante — Erfeiture  and pena*ty^LiquirIa(ed  damoffcs. 

On  the  25th  May,  1870,  /•  and  1^  oontraoton,  ^entered  into  a  con- 
tract with  the  Intercolonial  Railway  Commissioners  (aathorifed 
by  31  Vie.f  ch.  13)  to  construct  and  complete  section  No.  7  of  the 
said  Intercolonial  Railway  for  the  Dominion  of  CanadOj  for  a  bulk 
sum  of  $557,750.  During  the  progress  of  the  work,  changes  of 
various  kinds  were  made.  The  works  were  sufficiently  com- 
pleted to  admit  of  rails  being  laid,  and  the  line  opened  for 
traffic  on  the  11th  Nov.,  1872.  The  total  amount  paid  on  the 
10th  Feb.,  1873,  was  $557,750,  the  amount  of  the  contract  The 
contractors  thereupon  presented  a  claim  to  the  Ckimmissionen 
amounting  to  $116,463.83  for  extra  work,  &c.,  beyond  what  was 
included  in  their  contract,  llie  Commissioners,  after  obtaining 
a  report  from  the  chief  engineer,  recommended  that  an  addi- 
tional sum  of  $31,091.85  (less  a  sum  of  $8,300  for  timber  bridging 
not  executed,  and  $10,354.24  for  under  drain  taken  o£P  con- 
tractor's hands)  be  paid  to  the  contractors  upon  receiving  a  ftill 
discharge  of  all  claims  of  every  kind  or  description  under  the 
contract  The  balance  was  tendered  to  suppliants  and  revised. 
The  contractors  thereupon,  by  petition  of  right,  clumed 
$124,663.33,  as  due  from  the  Crown  to  them  for  extra  work  done 
by  them  outside  of  and  beyond  the  written  contract,  alleging 
that  by  orders  of  the  chief  engineer  additional  work  and  altera- 
tions were  required,  but  these  orders  were  carried  out  only  on 
the  understanding  that  such  additional  work  and  alterations 
should  be  paid  for  extra ;  and  alleging,  further,  that  they  were 
put  to  large  expense  and  compelled  to  do  much  extra  work 
which  they  were  entitled  to  be  paid  for,  in  consequence  of  mis- 

*  Fbbuiit.— Bitohie,  J. 
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o»  C«  R«       J 
representations  in  plans  and  bill  of  works  exhibited  at  time  of       1877 
letting.  i*"^ 

JONBS 

On  the  profile  plan  it  was  stated  that  tbe   best  informa-         ^^ 
tion  in  possession  of  the  chief  engineer  respecting  the  probable  Thb  Qubbv. 
quantit'es  of  the  several  kinds  of  work  would  be  found  in  the       *'"'^ 
schedules  accompanying  the  plan,  '^  but  contractors  must  under* 
stand  that  these  quantities  are  not  guaranteed ) "  and  in  the  bill 
of  works,  which  purported  to  be  an  abstract  of  all  information 
in  possession  of  the  Commissioners  and  chief  engineer  with 
regard  to  the  quantities,  it  was  stated,  <<  the  quantities  herein 
given  as  ascertained  ft*om  the  best  data  obtained  are,  as  far  as 
known,  approximately  accurate,  but  at  the  same  time  they  are 
not  warranted  as  accurate,  and  no  claim  of  any  kind  will  be 
allowed,  though  they  may  prove  to  be  inaccurate." 

The  contract  provided  inter  alia,  that  it  should  be  distinctly 
understood,  intended  and  agreed  that  the  said  price  or  conside- 
ration of  $557,750  should  be  the  price  of,  and  be  held  to  be  ftill 
compensation  for  all  the  works  embraced  in,  or  contemplated  by 
the  said  contract,  or  which  might  be  required  in  virtue  of  any  of  its 
provisions,  or  by  law,  and  that  the  contractors  should  not  upon 
any  pretext  whatever,  be  entitled  by  reason  of  any  change,  alter- 
ation or  addition,  made  in  or  to  such  works,  or  in  the  said  plans 
and  specification,  or  by  reason  of  the  exercise  of  any  of  the 
powers  vested  in  the  Qovemor-in-Coimcil  by  the  said  Act, 
intituled  ''An  Act  respecting  the  construction  of  the  Inter- 
colonial Railway,"  or  in  the  commissioners  or  engineer,  by  the 
said  contract  or  by-law,  to  claim  or  demand  any  farther  or 
additional  simi  for  extra  work,  or  as  damages  or  otherwisei  the 
contractors  thereby  expressly  waiving  and  abandoning  all  and ' 
any  such  claim  or  pretention,  to  all  intents  and  purposes  what- 
soever, except  as  provided  in  the  fourth  section  of  the  said  con- 
tract, relating  to  alterations  in  tbe  grade  or  line  of  location  ;  and 
that  the  said  contract  and  the  said  specification  should  be  in  all 
respects  subject  to  the  provisions  of  the  Act  first  cited  in  the 
sail  contract,  intituled  "An  Act  respecting  the  construction  of 
the  Intercolonial  Halway,"  31  Vie.  ch.  13,  and  also,  in  as  far  as 
they  miglit  be  applicable,  to  the  provisions  of  "'JTie  Railway  Act 
of  1^08.'' 

The  ISth  se3.  of  31  ViC.  ch.  13,  enacts  "that  no  money 
shall  be  pad  to  any  contractor  until  the  chief  engineer  shall 
have  certified  that  the  work,  for  or  on  account  of  which  the 
same  shall  be  claimed,  has  been  duly  executed,  nor  until  such 
certificate  shall  have  been  approved  of  by  the  Commissioners. 
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I    a  c.  B. 

1877  No  certificate  was  given  by  the  chief  engineer  of  the  exeontiou 

^T'^  of  the  work. 

0^         J7eZ(/p.Tbat  the  contract  requiring  that  any  work  done  on  the  road 
Thb  Qubrn.         must  be  certified  to  by  the  chief  en^eer,  until  he  so  certified 

'^'^  and  such  certificate  was  approved  of  by  the  Commissioners,  the 

contractors  were  not  entitled  to  be  paid  anything.  That  if  the 
work  in  question  was  extra  work,  the  contractors  had  by  the 
contract  waived  all  claim  for  payment  for  any  such  woik.  If 
such  extra  work  was  of  a  character  so  peculiar  and  unexpected 
as  to  be  considered  dchon  the  contract,  then  there  was  no  such 
contract  with  the  Commissioners  as  would  give  the  contractor! 
any  legal  claim  against  the  Crown  j  the  Commissioners  alone 
being  able  to  bind  the  Crown,  and  they  only  as  authorised  by 
statute. 

That  there  was  no  guarantee,  express  or  implied,  as  to  the 
quantities,  nor  any  misrepresentations  respecting  them.  But 
even  if  there  had  been  a  petition  of  right  will  not  lie  against  the 
Crown  for  tort,  or  for  a  claim  based  on  an  alleged  fraud,  imputing 
to  the  Crown  the  fraudulent  misconduct  of  its  servants. 
In  the  contract  it  was  also  provided  that  if  the  contractors  €uled  to 
perform  the  works  within  the  time  agreed  upon  in  and  by  the 
said  contract,  to  wit,  1st  July,  1871,  the  contractors  would  forfeit 
all  money  then  due  and  owing  to  them  under  the  terms  of  the 
contract,  and  also  the  further  sum  of  92,000  per  week  for  all  the 
time  during  which  said  works  remained  incomplete  after  the 
said  1st  July,  1 871,  by  way  of  hquidated  damages  for  such  de&ult. 
The  contract  was  not  completed  till  the  end  of  August,  1872. 
Heldj — ^That  if  the  Crown  insisted  on  requiring  a  decree  for  the 
penalties,  time  being  declared  the  essence  of  the  contract,  the 
damages  attached,  and  the  Crown  was  entitled  to  a  sum  of  $2,000 
per  week  from  the  1st  July,  1871,  tiU  the  end  of  August^  1872, 
for  liquidated  damages. 

The  Crown  subsequently  waiving  the  forfeiture,  judgment 
was  rendered  in  favor  of  the  suppliants  for  the  sum  of 
912,436.11,  being  the  amount  tendered  by  the  respondent,  less 
the  costs  of  the  Crown  in  the  case  to  be  taxed  and  deducted 
from  the  said  amount. 

This  was  a  petition  of  right  by  which  the  suppliants 
claimed  from  the  Government  of  Canada  the  sum  of 
$124,663  88  in  connection  with  their  contract  with 
the  commissioners  of  the  Intercolonial  Sailwajy  for  the 
construction  of  section  number  seven  of  said  railway. 
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The  facts,  and  pleadings  are  fully  stated  in  the  head      ^877 
note  and  in  the  judgment  hereinafter  given.  Joites 

Mr.  James  Macdonald,  Q.O.,  and  Mr.  /.  N.  Ritchie^  Th«  Qubbk. 
Q.O.,  for  suppliants,  and  Mr.  /.  Bellf  Q.C.,  for  respon- 
dent. 

RiTCHIK,  J.  :— 

This  was  a  petition  of  right,  presented  originally  by 
Ephraim  A,  Jones^  James  Simpson  haying  been  subse- 
quently added  as  a  joint  petitioner  by  consent. 

The  petitioners  were  contractors  with  Her  Majesty  for 
the  construction  and  completion  of  a  certain  portion  of 
the  Intercolonial  Railway,  and  the  claims  now  put 
forward  are  for  works  done  under  that  contract  and  in 
connection  therewith.  Provision  was  made  for  the  con- 
struction of  the  Intercolonial  Railway  by  the  8 1  Vic , 
ch.  13,  which  enacted  that  the  railway  should  be  a 
public  work  belonging  to  the  Dominion  of  Canada,  and 
made  with  a  gauge  of  5  ft.  6  inches  on  such  grades,  on 
such  plans  and  manner,  and  with  such  materials,  and 
on  such  specifications  as  the  Governor-in-Oouncil  should 
determine  and  appoint  as  best  adapted  to  the  general 
interests  of  the  Dominion ;  that  its  construction  and 
management,  until  completion,  should  be  under  the 
charge  of  four  commissioners  to  be  appointed  by  the 
Government,  who  should  hold  office  during  pleasure ; 
that  the  Governor  should  appoint  a  chief  engineer  to 
hold  office  during  pleasure,  who,  under  the  instructions 
ho  might  receive  from  the  commissioners,  should  have 
the  general  superintendence  of  the  works  to  be  con- 
structed under  the  act ;  that  the  commissioners  should 
appoint  and  employ  a  secretary,  such  engineers  (xmder 
the  chief  engineer),  and  such  surveyors  and  other  officers, 
and  also  such  agents,  servants  and  workmen  as,  in  their 
discretion,  they  might  deem  necessary  and  proper  for 
the  execution  of  the  powers  and  duties  vested  in  them 
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1877      by    virtue  of  the  act;    and,  after  giving'    the   com- 

J0XB8     missioners  full  power  and  authority  by  themselves,  their 

Tm  Qn»t».  e^igineers,  agents,  workmen,  servants,  and  contractors 

to  explore,  enter  on  lands,  fix  the  site  of  the 


^  '  fell  timber,  take  possession  of  lands  and  use  adjacent 
lands,  and  to  do  such  works  specified,  or  other  works 
as  they  might  think  proper,  and  to  alter  the  coarses  and 
levels  of  rivers  and  roads  and  to  drain  into  adjacent 
lands,  it  was  declared,  that  the  commissioners  should 
have  all  such  other  powers  (not  inconsistent  with  the 
Act)  as  might  be  conferred  upon  railway  companies  by 
any  Act  which  might  be  passed  for  the  consolidation 
and  regulation  of  the  general  clauses  relating  to  rail- 
ways, and  after  giving  power  to  the  commissioners  to 
contract  and  agree  for  the  purchasing  of  lands,  and  pro- 
viding for  arbitration  in  case  of  difierence  as  to  value,  it 
was  provided,  that  the  commissioners  should  build  the 
railway  by  tender  and  contract  after  the  plans  and 
si>ecifications  thereof  should  have  been  duly  advertised, 
and  that  they  should  accept  the  tenders  of  such  con- 
tractors as  should  appear  to  them  to  be  possessed  of 
sufficient  skill,  exi)erience  and  resources  to  carry  on  the 
work,  or  such  portions  thereof  as  they  might  contract 
for,   provided    that    the    commissioners    should    not 
be  obliged  to  accept  the  lowest  tender  in  case  they 
should  deem  it  for  the  public  interest  not  to  do  so  ; 
and  provided  also  that  no  such  contract  involving  an 
expense  of  $10,000  or  upwards  should  be  concluded  by 
the  commissioners  until  sanctioned  by  the  Gt>vemor-in- 
Council ;  and  it  was  further  provided,  that  the  con- 
tracts to  be  so  entered  into  should  be  guarded  by  such 
securities  and  contain  such  provisions  for  retaining  a 
portion  of  the  contract  moneys  to  be  held  as  a  reserve 
fund  for  such  periods  of  time  and  on  such  conditions 
as  might  appear  to  be  necessary  for  the  protection  of 
the  public,  and  for  securing  the  due  performance  of  the 
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contract,  and  that  no  money  should  be  paid  to  any  con-      ^^77 
tractor  until  the  chief  engineer  should  have  certified  that     Josfb 
the  work,  for  or  on  account  of  which  the  same  should  be  ^^  qVbbn 

claimed,  had  been  duly  executed,  nor  until  such  certifi-      

cate  should  have  been  approved  of  by  the  commissioners.      !'  * 

Under  this  Act  certain  commissioners  we:  e  appointed, 
and  the  contraction  of  the  railway  was  commenced,  and 
tenders  were  advertised  for ;  and  by  a  certain  indenture, 
under  seal,  dated  the  25  th  day  of  May,  1870,  and  made 
between  James  Simpson  and  E,  A.  Jofies,  of  the  first  part ; 
and  Her  Majesty,  represented  therein  by  A.  Walsh^  M.P., 
the  Hon.  E.  B,  Chandler^  C.  J.  Brydges  and  the  Hon. 
A.  W.  McLelan,  commissioners  appointed  under  and  by 
virtue  of  said  Act  of  Parliament,  of  the  second  part,  after 
reciting,  inter  aliCj  that  such  commissioners  had  duly 
advertised  for  tenders  for  the  construction  of  certain 
portions  of  said  railway,  including  the  portion  described 
as  section  No.  7,  and  that  the  tenders  of  said  Simpson 
and  Jones^  for  the  construction  of  such  section  in  manner 
in  said  indenture  set  forth,  had  been  accepted,  and  they 
had,  in  consequence,  agreed,  by  and  with  the  sanction 
of  the  Governor-in-Council,  as  provided  by  the  said  Act, 
with  the  commissioners  to  construct  and  complete  said 
section,  it  was  witnessed,  that  in  consideration  of  the 
sum  of  $567,750  to  be  paid  to  the  said  Simpson  and 
Jones^  the  contractors,  by  Her  Majesty,  in  manner  there- 
inafter set  forth,  the  contractors  did  contract  with  Her 
Majesty  in  these  words : 

"  1.  That  the  contractors  shall  and  will,  well,  truly, 
and  faithfully  make,  build,  construct  and  complete  that 
portion  of  the  railway  known  as  No.  7  section,  and 
more  particularly  described  as  follows,  to  wit :  *  Ex- 
tending from  the  southerly  end  of  section  number  4, 
near  river  Phillip,  to  station  O,  formerly  station  50,  at 
Pollj/  Lake,  a  distance  of  about  twenty-four  miles,  and 
all  the  bridges,  culverts  and  other  works  appurtenant 
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1877      thereto,  to  the  entire  satisfaction  of  the  commissioners, 

j^!iiu     and  according  to   the  plans  and  specification  thereof 

Thi  QwiN  ^ifif*^®^  ^y  *^®  commissioners  and  the  contractors ;  the 
— .  plans  thereof  so  signed  are  hereunto  annexed  and  mark- 
^'  '  ed  Schedule  "  A,"  and  which  specification  is  to  be  con- 
strued and  read  as  part  hereof,  and  as  embodied  in  and 
forming  part  of  this  contract ;  and,  after  providing  that 
the  contractors  should  be  bound  to  provide  all  plans 
and  materials  and  be  responsible  for  all  means  used  for 
fulfilment  of  contract,  to  run  all  risks  of  accidents  an  d 
other  provisions  not  bearing  on  this  case,  it  was  further 
agreed,  in  these  woids  : 

"  The  contractors  shall  perform  and  execute  all  the 
works  required  to  be  performed  by  this  contract  and 
the  said  specification  in  a  good,  faithful,  substantial 
and  workmanlike  manner,  and  in  strict  accordance  with 
the  plans  and  specifications  thereof,  and  with  such  in- 
structions as  may  from  time  to  time  be  given  by  the 
engineer,  and  shall  be  under  the  direction  and  constant 
supervision  of  such  district,  division  and  assistant  engi- 
neers and  inspectors  as  may  be  appointed.  Should  any 
work,  material  or  thing  of  any  description  whatsoever  be 
omitted  from  the  said  specification  in  the  contract, which, 
in  the  opinion  of  the  engineers,  is  necessary  or  expedient 
to  be  executed  or  furnished,  the  contractors  shall,  not- 
withstanding such  omission,  upon  receiving  written  ins- 
tructions to  that  effect  'from  the  engineer,  perform  the 
work  and  furnish  the  same.  All  the  works  to  be  execut- 
ed and  materials  supplied  to  the  entire  satisfaction  of  the 
commissioners  and  engineers,  and  the  commissioners 

a. 

shall  be  the  sole  judges  of  the  work  and  materials,  and 
their  decision  on  all  questions  in  dispute  with  regard  to 
the  works  or  material,  or  as  to  the  meaning  or  interpreta^ 
tion  of  the  specification  or  the  plans,  or  points  not  pro- 
vided for,  or  not  suf&ciently  explained  in  the  plans  or 
specifications,  is  to  be  final  and  binding  on  all  parties. 
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"  3.  The  contractors  shall  commence  the  works  em-*      1B77 
braced  in  this  contract  within  thirty  days  from  and     jo^ 
after  the  date  hereof,  and  shall  diligently  and  continn- ».     q 

ously  prosecute  and  continue  the  same,  and  the  same      

respectively,  and  every  part  thereof,  shall  be  fully  and      !'  ' 

entirely  completed  in  every  particular  and  given  up, 
under  final  certificate  and  to  the  satisfaction  of  the 
commissioners  and  engineer,  on  or  before  the  first  day 
of  July,  eighteen  hundred  and  seventy- two,  iime  being 
declared  to  be  material  and  of  the  essence  of  this  con- 
tract, and  in  default  of  such  completion  as  aforesaid,  on 
or  before  the  last  mentioned  day,  the  contractors  shall 
forfeit  all  right,  claim  or  demand  to  the  sums  of  money 
or  percentage  hereinafter  agreed  to  be  retained  by  the 
commissioners,  and  every  part  thereof,  as  also  to  any 
moneys  whatever  which  may  be,  at  the  time  of  the 
failure  of  the  completion  as  aforesaid,  due  or  owing  to 
the  contractors,  and  the  contractors  shall  also  pay  to  Her 
Majesty  as  liquidated  damages,  and  not  by  way  of  fine 
or  penalty,  the  sum  of  two  thousand  dollars  ($2,000)  for 
each  and  every  week  and  the  proportionate  fractional 
part  of  such  sum  for  every  part  of  a  week  during  which 
the  works  embraced  in  this  contract,  or  any  part  thereof, 
shall  remain  incomplete,  or  for  which  the  certificate  of 
the  engineer,  approved  by  the  commissioners,  shall  be 
withheld,  and  the  commissioners  may  deduct  and  retain 
in  their  hands  such  sums  as  may  become  due  as  liqui- 
dated damages,  from  any  sum  of  money  then  due  or 
payable  or  to  become  due  or  payable  thereafter  to  the 
contractors. 

"4.  The  engineer  shalLbe  at  liberty  at  any  time 
before  the  commencement,  or  during  the  construction 
of  the  work,  to  make  any  changes  or  alterations  which 
he  may  deem  expedient  in  the  grade,  the  line  of  location 
of  the  railways,  the  width  of  the  cuttings  or  fillings, 
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1877      the  dimensions  'or  character  of  structures,  or  in  any 

j^'n^     other  thing  connected  with  the  works,  whether  or  not 

The  Qukbx  ^^^^  changes  increase  or  diminish  the  work  to  be  done 


or  the  expense  of  doing  the  same,  and  the  contractors 

'  '  shall  not  be  entitled  to  any  allowance  by  reason  of  any 

such  changes,  unless  such  changes  consist  in  alterations 
in  the  grade  or  line  of  location,  in  which  case  the  con- 
tractors  shall  be  subject  to  such  deductions  for  any 
diminution  of  work,  or  entitled  to  such  allowance  for 
increased  work  (as  the  case  may  be)  as  the  oommis- 
sioners  may  deem  reasonable,  their  decision  being  final 
in  the  matter. 

By  section  5  it  was  provided  that  the  contractois 
should  not  sell,  assign,  or  barter  the  contract. 

Payments  were  provided  for  in  these  words : 

'*  6.  Gash  payments  shall  be  made  monthly  on  the 
certificate  of  the  engineer,  equal  to  eighty- five  per 
cent,  of  the  value  of  the  work  done,  approximately 
made  up  from  returns  of  progress  measurements,  and 
on  the  completion  of  the  work  to  the  satisfaction  of  the 
engineer,  a  certificate  to  that  effect  will  be  given,  but 
the  final  and  closing  certificate,  including  the  fifteen 
per  cent,  retained,  will  not  be  granted  for  a  period  of 
two  months  thereafter,  the  progress  certificates  shall 
not  in  any  respect  be  taken  as  an  acceptance  of  the 
work  or  release  of  the  contractors  from  their  responsi- 
bility in  respect  thereof,  but  they  shall  at  the  conclu- 
sion of  the  work  deliver  over  the  same  in  good  order, 
according  to  the  true  intent  and  meaning  of  this  con- 
tract and  of  the  said  specification." 

A  nd  after  proriding  that  the  commissioners  should 
have  power  to  suspend  operations  or  take  work  out  of 
the  hands  of  contractors,  or  make  payments,  or  advances 
on  materials,  &c ,  clauses  not  material  to  this  case,  it 
vras  agreed  in  these  words  : — 
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**  10.  It  is  distinctly  understood,  intended,  and  agreed      ^877 
that  the  said  price  or  consideration  of  five  hundred  and     Jonbs 
fifty-seven  thousand,  seven  hundred  and  fifty  dollars  rp^^  q'^^^ 
(|557,t50)  shall  be  the  price  of  and  be  held  to  be  full     , — :- 

compensation  for  all  works  embraced  in  or  contemplated      ' 

by  this  contract,  or  which  may  be  required  in  virtue  of 
any  of  its  provisions  or  by  law,  and  that  the  contractors 
shall  not,  upon  any  pretext  whatever,  be  entitled,  by 
reason  of  any  change,  alteration  or  addition  made  in  or 
to  such  works,  or  in  the  said  plans  and  specifications, 
or  by  reason  of  the  exercise  of  any  of  the  powers  vested 
in  the  Governor-in-Council  by  the  said  Act,  intituled  : 
*An  Act  respecting  the  Construction  of  the  Intercolonial 
Railway,'  or  in  the  commissioners,  or  engineer  by  this 
contract,  or  by  law,  to  claim  or  demand  any  further  or 
additional  sum  for  extra  work,  or  as  damages,  or  other- 
wise, the  contractors  hereby  expressly  waiving  and 
abandoning  all  or  any  such  claim  or  pretension  to  all 
intents  and  purposes  whatever,  except  as  provided  in 
the  fourth  section  of  this  contract." 

And  in  the  interpretation  clause  it  is  provided  ad 
follows :  "  The  words .  *  the  work '  or  the  word  *  shall  * 
unless  the  context  require  a  different  meaning,  mean 
the  whole  of  the  work  or  materials,  matters  and  things, 
required  to  be  done,  finished  and  performed  by  the  con- 
tractors under  this  contract  ;  the  words  *  the  engineer ' 
shall  mean  the  chief  engineer  for  the  time  being, 
appointed  under  the  said  Act,  intituled  'An  Act  respect- 
ing the  construction  of  the  Intercolonial  Railway,'  and 
shall  extend  to  and  include  any  of  his  assistants  acting 
under  his  instructions,  and  all^instructions  and  direc- 
tions given  by  those  acting  for  the  chief  engineer,  will 
be  subject  to  his  approval.  The  word  *  Railway '  shall 
mean  the  said  Intercolonial  Railway.  The  construc- 
tion of  the  words  given* in  this  clause  shall  not  control 
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Jovn     may  be  given  to  any  such  words  in  this  contract  or  the 

Tm  Qramr.  ""^  "pecification." 

"  12.  This  contract  and  the  said  specification  shall  be 

'  '  ia  all  respects  subject  to  the  provisions  of  the  herein 

first  cited  Act,  intituled  '  An  Act  resi)ecting  the  con* 
struction  of  the  Intercolonial  Railway,'  and  also  in  so 
far  as  they  may  be  applicable  to  the  provisions  of  the 
RaUway  Act,  1868." 

Note  at  the  end  of  the  contract,  and  above  the  signa- 
ture and  seals  of  Ephraim  A.  Jones  and  James  Simpson^ 
the  following  is  added :  "  On  page  three,  in  fortieth  line, 
'  Seventy-two '  as  the  date  of  completion  of  contract  is 
an  error,  and  should  be  read  '  Seventy-one,'  in  conform- 
ity with  the  advertisements  for  tenders,  and  published 
as  one  of  the  conditions  of  contract.'* 

Annexed  to  the  contract  is  the  general  specification 
and  the  tender ;  the  latter  is  as  follows : 

•*  INTERCOLONIAL  RAILWAY." 

"FORM  OF  TRNIXB" 

"  for  sections  Nos.  6,  6  and  7  only." 
Section  No.  Y. 
*'  The  undersigned,  having  seefi  the  plan  and  profiles 
of  section  No.  7  of  the  Intercolonial  Railway,  here- 
by tender  to  construct  the  said  section  in  accordance 
with  the  plans  and  profiles,  and  all  other  detailed  plans 
which  may  be  supplied,  and  in  accordance  with  the 
general  specification,  signed  by  the  commissioners  and 
dated  Ottawa,  26th  January,  1870,  and  to  execute  the 
contract,  a  form  of  which  is  printed  at  the  end  of  the 
specifications,  binding  ourselves  not  to  demand  any 
extras  of  any  kind  whatever,  for  the  sum  of  five  hun- 
dred and  fiity-seven  thousand  seven  hundred  and  fifty 
dollars  (|657,760),  being  at  the  rate  of  twenty- three 
thousand  dollars  per  mile  of  railway,  and  we  bind  onr 
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Belves  to  complete  such  section  for  the  aboye*named      ^^77 
sum  to  the  satisfaction  of  the  engineer  and  the  commis-     Jonu 
sioners,  such  sum  to  be  the  full  payment,  without  ^^  q^j^^ 
extras  of  any  kind,  for  the  entire  completion  of  the    .  —7— 
section,  and   we  propose  Zames    Wilson  and   George  ' 

Romans  as  sureties  for  the  due  fulfilment  of  this  tender. 

(Signed,) 

James  Simpson  Sf  Co ^ 
Signed,  Londonderry,  N  S. 

Neil  Grant,  witness:  May,  2nd,  I8t0. 

"  We,  the  above-named,  tendered  as  sureties,  hereby 
agree  to  execute  such  bond  or  other  document  as  may 
be  required  by  the  commissioners  for  the  duo  perform- 
ance of  the  contract  attached  to  the  specifications,  &c., 
upon  which  the  above  tender  is  made. 

(Signed,) 

James  Wilson, 

Lonf/onderrp,  N.  S. 
George  Romans, 

Londonderry^  N.  S, 
Signed, 

Neil  Grant,  witness. 

**  And  we  hereby  further  supply,  solely  for  the  pur- 
pose of  informing  the  commissioners,  and  not  in  any 
way  to  affect  the  contract,  the  following  schedule  of 
prices  for  some  of  the  principal  items  of  construc- 
tion." 

The  petition  sets  forth  that  the  section  had  pre- 
viously been  undir  contract  to  other  paties  who  had  done 
some  work  thereon,  but  being  unable  to  carry  on  opera- 
tions to  the  salisfactiou  of  the  commissioners,  the  con- 
tract was  then  taken  off  their  hands,  that  though  the  con- 
tract of  the  suppliants  was  for  the  lump  sum  of  #567,750, 
the  contractors  afterwards  agreed  to  a  deduction  of 
$8,200  for  wooden  bridges  taken  off  their  hands,  and 
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1877      that  the  said  lump  sum  was  to  be  for  grading,  bridging 

joNBs     and  fencing,  irrespective  of  quantities,  that  the  estimates 

Th  Ouebn  ^^  *^®  contractors  were  based  on  the  plans  and  specifi- 

—      cations  exhibited  at  the  time  of  the  letting,  and  the  well 

'  '  understood  rule  laid  down  by  the  commissioners  and 

previously  acted  upon,  that  any  diminution  should  be 

to  the  advantage  of  the  contractors. 

That  in  the  autumn  of  1871,  when  90  per  cent,  of  the 
whole  work  was  done,  and  when  the  line  was  wholly 
graded  throughout,  the  chief  engineer  ordered  27 
additional  culverts  to  be  built,  of  which  seventeen  were 
ultimately  constructed,  and  that,  as  the  line  had  been 
completely  graded  at  the  time  under  the  supervision 
of  the  district  engineer,  acting  under  the  orders  of  his 
chief,  it  was  not  within  the  contract  to  require  the  con- 
tractors to  re-open  the  embankments  or  tear  up  culverts 
and  re-build  others,  and  that  they  protested  against  the 
additional  work  and  alterations  by  which  they  were 
required  to  ^do  much  of  their  work  twice,  and  the  sup- 
pliants allege  that  it  was  only  on  the  understanding 
that  they  should  be  paid  extra  for  such  additional  work 
and  alterations,  that  they  agreed  to  carry  out  the  orders 
of  the  chief  engineer. 

Paragraph  6  sets  forth,  under  eight  heads,  that  extra 
work  was  done  under  protest,  and  in  accordance  with 
the  alleged  understanding  and  for  which  they  claim 
payment,  namely : — 

1.  Nine  culverts  were  constructed  which  were  not 
on  the  original  plan  or  bill  of  works. 

"  2.  Two  culverts  were  rebuilt  which  were  first  con- 
structed according  to  plans  furnished  to  the  contractors, 
but  afterwards  rebuilt  on  a  new  plan. 

"  8.  Six  culverts  were  constructed  where  divisions  had 
been  niade  of  the  streams,  either  by  the  order  or  sanc- 
tion of  the  engineer,  after  the  work  was  graded,  the 
bank  being  re-opened  for  the  purpose. 
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"  4.  One  culvert  in  which  the  side  walls  were  taken      1877 


down  and  rebuilt,  the  same  having  been  built  by  the     Joxk» 
first  contractors  of  the  section,  and  returned  in  the  bill  rj^^  quekv, 
of  works  as  finished.  .  —7-  , 

**  5.  The  abutments  of  the  bridges  at  Rushions  and      . 1  '  ' 

Qrenville  were  partially  torn  down  and  rebuilt,  the 
plans  being  changed. 

**  6.  Additional  work  was  performed  on  the  piers  and 
abutments  of  river  Philip  bridge,  these  being  carried 
deeper  than  originally  intended,  and  in  consequence  of 
change  of  plans  the  coffer  dam  was  enlarged  $^fter  it 
was  sunk. 

"  7.  The  grade  at  river  Philip  was  raised  after^the  Hue 
was  completed. 

*'  8.  Much  extra  work  was  done  on  station  grounds  at 
Folly  Lake,  and  the  embankment  there  was  widened," 

Paragraph  7  states  that  the  commissioners  have  ad- 
mitted the  justice  of  the  contractors*  claim  for  such 
extra  work,  and  recommended  payment  thereof,  that  is 
to  say :  the  claim  for  culverts  and  extra  works  on 
foundations  with  changes  for  grading  and  station 
Eprounds,  but  that  the  sum  estimated  therefor  does  not 
agree  with  the  statements  of  the  contractors,  and  no 
opportunity  has  been  afforded  the  latter  of  hearing  how 
the  amount  of  the  commissioners  had  been  made  upt 
that  the  sum  recommended  by  the  commissioners  was 
about  $30,000,  a  set  off  for  bridges  and  chains  not  re- 
quired to  be  completed  of  about  % '  0,000 ;  but  no  part 
of  said  sum  has  been  paid  to  the  contractors. 

Paragraph  8  alleges  that  the  contractors  were  put  to 
large  expense  and  compelled  to  do  much  extra  work,  for 
which  they  are  entitled  to  be  paid,  in  consequence  of 
misrepresentations  in  plans  and  bill  of  works  exhibited 
at  the  time  of  letting,  in  which  it  was  stated  that  cer- 
tain test-pits  had  been  sunk  in  the  cuttings,  some  to 
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1877     grade  and  others  to  varioufi  depths  much  less  than  re- 

JoMKfl     presented.    That  as  these  cuttings  turned  out  rock  in- 

Thi  Qubbk  ^^^^^  of  earth,  as  stated  in  the  plans,  the  quantity  of  rock 

— -.      was  less  on  the  bill  of  works  than  it  should  have  been 

'  '  if  the  return  of  the  test-pits  had  been  correctly  made. 

That  the  contractors  believe  that  this  is  not  a  contin- 
gency in  the  sense  intended  in  the  specifications  for 
which  they  should  suffer,  but  was  a  positive  repre- 
sentation of  fact  by  which  they  and  those  who  computed 
the  quantities  were  misled,  and  for  which  the  commis- 
sioners were  responsible ;  and  they  should,  therefore,  be 
paid  for  the  excess  of  work,  for  had  the  te^t-pits  been 
correctly  returned  the  estimate  of  rock  cuttings  would 
necessarily  have  been  increased,  and  the  contract  sum 
would  have  been  much  larger  than  the  sum  now 
claimed. 

Paragraph  9  states  that  in  consequence  of  these  mis- 
representations the  contractors  were  comx>elled  (1)  to 
remove  a  very  large  quantity  of  rock,  45,000  yards, 
instead  of  earth,  as  falsely  represented  on  said  plans. 
(2.)  To  haul  a  large  additional  quantity  of  earth  to 
make  the  fill  at  Higgin's  Brook^  and  to  cut  a  large  quan- 
tity of  rock  and  clay  at  station  150,  represented  as  sand, 
the  test-pits  not  having  been  sunk  as  stated.  (8.)  To 
elear  extra  width  of  liae  one  rod  on  each  side  equal  to 
67J  acres,  not  included  in  the  quantities  in  the  bill  of 
works,  and  to  finish  the  clearing  partially  done  by  the 
first  contractors,  and  returned  on  the  bill  of  works  as 
completed  (4.)  To  add  to  the  length,  64  feet  of  Big- 
gin^ $  Brook  turned  beyond  length,  stated  in  the  bill  of 
works.  (6.)  To  build  an  upright  wall  to'retain  foot  of 
slope  at  SmUh's  Brook,  in  consequence  of  tunnel  being 
laid  off  too  short.  (6.)  To  remove  other  12,012  yards  of 
earth  and  695  yards  of  rock  in  consequence  of  other 
errors  of  quantities  stated  in  the  bill  of  works. 
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Paragraph  10.  That  in  May,  18Y3,  the  commissioners,      1^77 
having  received  the  account  of  the  contractors,  sent  the     Joirea 
same  to  the  engineer-in-chief  for  report,  and  account  was  j^^  Qubbk 
referred  to  Schrieber^  who  reported  value  of  work  |82,000,      , 

,,  ,       ^  BitohieiJ. 

or  thereabouts.  _^ 

Paragraph  11.  That  contractors  faithfully  completed 
contract,  as  well  as  extra  work  ordered  to  be  done,  and 
handed  over  section  to  commissioners  finished  to  satis- 
faction of  chief  engineer. 

Paragraph  12.  That  in  March  last  Government 
tendered  contractors  $12,000,  or  thereabouts,  in  full  of 
their  claim,  which  was  refused  on  such  conditions  and 
no  part  since  paid 

Paragraph  13  states  that  the  sum  of  $557,750,  the  con- 
tract price,  has  been  paid  to  the  contractors,  but  nothing 
Las  been  paid  on  account  of  such  extra  work,  and  the 
Government  refuses,  except  as  to  the  said  $12,000 
tendered,  to  pay  the  same,  and  the  suppliants  claim 
that  there  is  now  due  and  owing  to  them  by  the  Gov- 
ernment of  Canada  a  large  sum  of  money  in  connection 
with  the  said  contract,  that  is  to  say  : — 

"  1.  For  culverts  built  under  the  order  of 
the  chief  engineer,  after  grading  was 

completed $42,868  07 

**  2.  For  iron  pipes  in  substitution  of  masonry    8,356  00 

**  8.  For  additional  rock  in  cuttings 44,285  60 

•*  4.  For  sundry  errors  in  bill  of  works 11,311  70 

"6.  For  re-building  sundry  works. 5,378  00 

"6.  For  River  Philip  bridge 9,980  63 

"  7.  For  difference  in  currency  aud  iron  pipes     7,493  33 

$124,663  33 
And  prays  payment  to  be  adjudged  to  them  of  the  sum 
of  $124,663.33  and  damages  and  interest  for  the  with- 
holding of  the  money  due  to  them,  and  for  their  costs 
and  disbursements. 
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1877         The  answer  of  the  Attorney-Gfeneral  sets  forth  the 

joNBs     different  clauses  of  the  contract,  as  to  the  manner  in 

••        which  the  contract  was  to  he  completed,  the  provisions 

— -.      as  to  the  omissions,  alterations,  extra  work,  and  that 

Ritchie,  J.  ^j^t^3^j  ^^  subject  to  the  Railway  Act,  1868;  in  fact, 

all  the  provisions  of  the  contract  bearing  on  the  question 
raised  in  this  case,  and  it  is  alleged  by  section  10,  that 
"  in  preparing  the  said  plans  and  specifications  and  in 
inviting  tenders  for  the  construction  of  the  work  of  the 
said  railway,  it  was  contemplated  by  the  said  commis- 
sioners that  plans  and  specifications  might  have  to  be 
altered  or  varied,  and  that  other  work  might  be  required 
for  the  due  and  proper  construction  of  the  line  of  railway, 
and  I  say  that  before  they  entered  into  said  contract  the 
said  contractors  were  well  aware  that  the  contract  price 
was  intended^to  cover  the  cost  of  any  such  alterations 
or  variations  in  the  plans  and  specifications,  and  of  any 
other  or  additional  works  which  might  be  required, 
unless  such  alterations  or  variations  should  arise  from 
changes  of  grade  or  of  the  line'of  location." 

The  answer  then  put  forward,  that  in  the  bill  of  works 
it  was  stipulated  that  contract  should  provide  for  changes 
being  made  without  extra  charge.  The  contractors 
entered  into  contract  with  full  knowledge  of  contents 
of  bill  of  works,  that  estimates  therein,  plans,  and  specifi- 
cations, were  only  approximate,  subject  to  be  altered  as 
circumstances  might  require. 

The  answer  then  denies  misrepresentation,  and,  if  in- 
accuracy occurs,  that  contractors  were  distinctly  warned 
not  to  rely  thereon,  but  to  make  such  allowances  as  they 
thought  fit.  Eight  to  relief  by  reason  of  anything  an- 
tecedent to  contract,  or  not  arising  strictly  out  of  terms 
thereof  denied,  and  claims  based  upon  matters  outside 
of  express  terms  of  contract  demurred  to. 

Answer  admits  of  additional  culverts  ordered  and 
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made,  but  any  understanding  with  the  commissioners      1^77 
that  contractors  should  be  paid  extra  denied.    But  com-     Jo^eb 
missioners  took  account  of  all  work  for  which  contrac-  ^     •• 

tors  claimed  to  be  entitled  to  be  paid  over  and  above      

contract  price,  and  recommended  payment  of  so  much    ^     ^^'  ' 
.  thereof  as  was  not  within  the  contract  at  fair,  reason- 
able and  proper  prices. 

The  answer  sets  out  the  works  for  which  extra  pay- 
ment was  recommended,  amounting  to  |31,091.85  ;  that 
such  was  and  is  a  fair,  reasonable  and  proper  sum  or 
allowance  for  said  works,  regard  being  had  to  the  mat- 
ter and  character  thereof,  and  to  the  terms  of  the  said 
contract,  and  to  all  the  circumstances  of  the  case. 

That  the  deduction  for  wooden  bridges  agreed  to 
by  contractors  was  $8,300  instead  of  $82,000,  and  that 
Her  Majesty  is  entitled,  under  the  terms  of  the  contract, 
to  a  further  deduction  of  $10,354.24  for  drainage  works 
which  the  contractors  did  not  perform ;  that  the  con- 
tractors accepted  $55^,750,  and  regard  being  had  to  the 
allowance  for  extra  work  and  to  the  deductions,  the 
contractors  would  be  entitled  to  a  credit  of  $12,436.11 
over  and  above  contract  price,  which  the  commissioners 
recommended  Her  Majesty  to  pay  contractors  in  full 
satisfaction  of  all  their  claims. 

Her  Majesty  offered  to  pay  such  sum  in  full,  but 
contractors  refused  to  accept  the  same. 

The  answer  then  avers,  that  contractors  failed  to 
complete  work  within  time  agreed  on,  and  claims,  on 
behalf  of  Her  Majesty,  the  benefi^t  of  the  stipulations 
contained  in  Srd  paragraph  of  contract,  viz.,  a  forfeiture 
of  all  money  due,  and  also  $2,000  a  week  for  all  the 
time  during  which  said  work  remained  incomplete 
after  1st  July,  1871,  by  way  of  liquidated  damages ;  and 
leave  is  craved  to  deduct,  retain  and  set  off*  $2,000  per 
week,  amounting  to  upwards  of  $160,000  from  out  of 
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1877      and  against  the  olaims  of  the  suppliants  in  their  pe« 
JoNBs     tition. 
Thb  Qubbk     '^^®  answer  then  avers  that,  with  respect  to  the  re- 
—      vision  of  prioes,  it  was  solelyjfor  the  purpose  of  monthly 

Ritchie.  J.       ..       . 

/     estimates. 

All  right  to  extra  work  claimed  under  paragraphs  8 
and  9  of  petition  denied.  That  test-pits  were  sunk  as 
in  bill  of  works,  and,  if  otherwise,  right  to  any  relief 
on  that  ground  denied.  Paragraph  10  admitted  that 
SchreiberlrepoTtei  all,  except  |31,091.85,  within  terms 
of  contract,  and  his  report  was  adopted  by  commission- 
ers. Admit  ted  that  contractors  ultimately  completed 
work  in  contract,  and  also  extra  work,  to  the  satisfac- 
tion of  engineer,  but  charged  that  same  was  not  com* 
pleted  within  specified  time 

Admitted  |557,'750  was  paid,  but  denies  it  was  paid 
as  contract  price.  Charges  that  only  |539,095  was  paid 
on  contract  price  ;  that  commissioners  deducted  |8,300 
.and  $10,854.24  from  the  $557,750;  and  balance  was 
paid  on  account  of  said  allowance  of  |3 1,091.85. 

Submitted  nothing  due  ^suppliants. 

Paragraph  10  admitted,  so  far  as  relates  to  report  of 
Schreiber,  but  avers  report  was  made  irrespective  of 
whether  work  claimed  for  was  or  was  not  included  in 
contract,  and  was  made  only  for  information  of  com- 
missioners and  chief  engineer ;  anything  in  14th  para- 
graph denied. 

The  chief  engineer  has  not  certified  as  required  under 
Railway  Act,  in'Sec.  ?  of  contract  referred  to,  nor  that 
work  for  and  on  account  of  which  the  sums  claimed 
are  sought  to  be  recovered,  has  been  duly  executed,  nor 
has  any  such  certificate  been  approved  by  commission- 
ers, and  that  contractors  have  been  paid  in  full  for  all 
works  for  which  the  said  chief  engineer  has  certified, 
as  in  said  Act  provided. 
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There  does  not  seem  to  be  any  difficulty  in  discover-      '877 
ing  what  were  the  intentions  of  Parliament  in  regard      joxm 
to  the  construction  of  this  railway.     In  an  undertaking  j^  ^ 
of  such  a  magnitude,  involying  such  an  immense  ex-      — ^ 

penditurCy  the  protection  of  the  public  and  the  public      ' 

revenues  of  the  country  would  necessarily  be  matter  of 
paramount  importance.  To  accomplish  this  Parliament 
appears  to  have  deemed  it  absolutely  necessary  to  define 
and  limit  and,  to  use  an  expression  in  one  of  the  cases, 
to  restrain  and  fence  in  the  powers  of  the  commission- 
ers, and  to  make  the  chief  engineer,  upon  whose  skill 
and  ability  the  success  of  the  undertaking  would  greatly 
depend,  independent  of  the  commissioners,  so  far  as  his 
appointment  and  removal  from  office  was  concerned ; 
and  with  respect  to  the  contractors,  we  have  seen  it  ex- 
pressly provided  that  the  road  should  be  built  by  tender 
and  contract,  and  the  commissioners  strictly  prohibited 
from  etitering  into  any  contract  involving  an  expense 
of  110,000  or  upwards  without  the  sanction  of  Govern-  . 
ment,  and  required  all  contracts  to  be  guarded  by 
securities  and  conditions  ;  and  as  if  to  prevent  the  pos- 
sibility of  the  Government  being  called  on  for  claims 
outside  of  contracts  of  an  uncertain  and  implied  charac- 
ter,  the  pajrment  of  any  of  the  public  money  tintil  the 
chief  engineer  had  certified  that  the  work  for  which 
the  same  was  claimed  had  been  duly  executed,  and  until 
such  certificate  had  been  approved  by  the  commission- 
ers is  prohibited. 

The  statute  and  the  contract  must  be  read  together. 
From  the  statute  we  must  ascertain  what  powers  were 
delegated  to  the  commissioners,  and  what  restrictions 
imposed.  From  the  contract  we  see  what  the  commis- 
sioners and  contractors  respectively  undertook,  and  then, 
having  regard  to  the  statute,  determine  how  far  their 
respective  obligations  were  fulfilled. 
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1^7  On  the  hearing  the  learned  counsel  for  the  suppliants 

Jones-    classed  the  works  for  which  payment  was  claimed,  as 

Thk  quKMs.  f^ll^ws : 

1,  Additional  work  done  by  order  of  the  commission- 

£itchie,J.  -  .  i»      •      j.  x  i        a 

ers  and  engineers,  as  for  instance,  extra  culverts. 

2.  Work  for  which  the  first  contractors  were  paid, 
and  which  is  not  included  in  the  contract. 

3.  "Work  done  by  the  first  contractors,  for  which  they 
were  paid,  but  which  was  taken  down  and  rebuilt  by 
order  of  the  engineer.- 

4.  Extra  work  in  consequence  of  grade  and  location. 

5.  Additional  work  in  consequence  of  changes  in 
plans  of  bridges. 

6.  Additional  work  made  necessary  in  consequence 
of  misrepresentations  made  in  the  bill  of  works  and 
plans,  and  mis-statements  as  to  measurement. 

7.  Difierences  in  value  between  using  iron  pipes  and 
mason's  work  for  culverts 

Adopting  the  classification  of  suppliant's  counsel,  as 
substantially  covering  all  the  various  claims  put  forward 
in  the  petition,  I  will  first  proceed  to  deal  with  that 
based  on  the  misrepresentations  said  to  be  contained  in 
the  profile  plan  and  bill  of  works. 

The  counsel  for  the  suppliants  repudiated  the  idea 
of  charging  the  Grown  or  the  commissioners  or  engi* 
neers  with  any  fraudulent  misrepresentations,  nor 
is  it  contended  or  shewn  that  the  commissioners  kne^w 
or  sanctioned  any  misrepresentations.  It  is  very  clear 
that,  as  the  Crown  can  do  no  wrong,  no  petition  of 
right  can  be  sustained  against  the  Grown  for  tort,  still 
less  for  a  claim  based  on  an  alleged  fraud  imputing  to 
the  Grown  the  fraudulent  misconduct  of  its  servants 
See  Thomas  v.  The  Queen  (1) ;  Tobin  v.  The  Queen  (2)  ; 
Heakin  v.  Queen  (3). 

(1)  L.  B.  10  Q.  B.  81.  (2)  16  C.  B.  N.  S.  Zl%, 

(3)  35  L.  J.  Ci.  B.  N.  S.  200;  266, 
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But  relief  against  the  Crown  is  claimed  in  this  case      ^^77 
on  the  ground  that  the  accuracy  of  the  statements  and     j^^ 
representations  in  the  profile  plan  and  in  the  bill  of  ,p     J?' 

works  were  guaranteed  to  the  contractors,  and  that      

portions  of  such  statements  and  representations  were  ^*^^»'^' 
inaccurate,  by  which  they  were  misled  as  to  the  extent 
and  character  of  portions  of  the  work,  more  particu- 
larly as  to  the  extent  of  the  rock  excavations,  and 
thereby  were  compelled  to  do  a  large  quantity  of  work 
of  a  much  more  expensiye  character  than  the  plan  and 
bill  of  works  exhibited.  A  careful  perusal  of  the  con- 
tract will  show  that  there  is  nothing  whatever  that  by 
the  most  forced  construction  can  be  construed  into  any 
thing  approaching  an  express  guarantee  of  any  informa- 
tion whatever.  The  contract  is  absolute  and  uncon- 
ditional that  the  contractors  would,  for  a  certain  sum, 
within  a  certain  time,  build,  construct,  and  complete 
section  No.  7,  as  described  in  the  contract,  and  all 
bridges,  culverts  and  other  works  appertaining  thereto, 
to  the  entire  satisfaction  of  the  oommissioners  and 
according  to  the  plans  and  specifications  thereof, 
signed  by  the  commissioners  and  contractors,  the  plani^ 
so  signed  being  deposited  at  Ottawa^  and  the  said 
8x>ecifications  being  annexed  to  the  contract  and  form- 
ing part  thereof,  and  with  such  instructions  as  might 
be,  from  time  to  time,  given  by  the  chief  engineer. 
There  being  then  no  express  covenant,  can  such  a  coven- 
ant or  guarantee  be  implied  ?  The  contract  being  silent 
as  to  any  such  warranty,  and  nothing  in  the  contract 
indicating  any  intention  of  binding  the  parties  to  any 
obligation  beyond  the  express  provisions  contained  in 
the  contract  itself,  can  this  court  presume,  nevertheless 
that  such  was  the  intention  of  the  parties,  and  that 
the  Grown  did  impliedly  wetrrant  that  the  statements 
and  representations  complained  of  as  being  incorrect 
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1877      were  correct  and  true  ?    I  think  the  law  will  imply  no 

j^^     such  warranty  ;  that  no  principle  of  law  will  justify 

ThbQubbn  ^®  ^^  saying  that  parties  to  a  contract  have  by  that 

contract  contracted  for  somethinir  which  is  not  to  be 

D*4    v.*         I 

*  '  found  within,  or  indicated  by,  the  written  contract  to 

which  they  have  attached  their  hands  and  seals.     By 
the  contract,  and  by  the  contract  alone,  in  the  absence 
of  fraud,  must  the  parties  to  it  be  bound.     No  stipula- 
tion can,  in  my  opinion,  be  implied  in  any  contract  at 
variance  with  the  express  terms  of  the  contract.     To 
imply  a  covenant  there  must  be  something  in  the  in- 
strument manifesting  an  intention  to  bind  the  parlies, 
or,  as  Mr.  Justice  Lush  puts  it  in  Jones  v.  Si.  John 
College  (1) :  **  You  must  find  words  in  the  instrument 
capable  of  sustaining  the  meaning  which  you  mean  to 
imply  from  them  '*    The  auj:horities  on  this  point  are 
very  clear  and,  I  think,  decisive.     Among  them  may  be 
named :  Scriver  v.  Pask  (2) ;  Thorne  v.  Mayor  of  London 
(8),  which  went  to  House  of  Lords  (4) ;  Churchward  v. 
The  Queen  (5).     But  wholly  apart  from,  and  independ* 
ent  of  this,  the  documents  themselves  show  that,  not 
only  had  the  parties  no  intention  of  entering  into  any 
such  covenant  or  guarantee,  expressed  or  implied,  but 
that. the  very  reverse  was  the  case;  that  it  was  the  clear 
intention,  so  far  as  language  can  express  it,  that  there 
should  be  no  guarantee. 

The  commissioners  gave  persons  intending  to  tender 
such  information  as  they  had  of  the  surrounding  circum- 
stances, but,  so  far  from  guaranteeing  the  accuracy  of 
such  information,  they,  on  the  contrary,  expressly,  both 
in  the  profile  plan  and  bill  of  works,  disclaimed  all 
responsibility  for  its  correctness,  what  they  furnished 

(1)  L  R.  6  Q.  B.  126.  (3)  L.  H«  9  £xch.  163. 

(2)  L  B.  1  C.  P.  718  )  18  C.  B.    (4)  L.  B,  10  £xoh.ll2. 
K.S.785.  <S)LiB.;iH,Lii07. 
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being  previously  nothing  more  than  a  representation  of      ^^77 
the  information  they  had  received,  with  a  distinct  warn-     Jomia 
ing  not  to  place  implicit  reliance  on  it,  or,  in  the  language  j^  Qamsa. 
of  Lord  Chelm^ordf  "  not  to  place  blind  confidence  in      — 
it,"  leaving  parties  before  tendering  to  examine  particn-  ^^""^^^ 
larly  for  themselves ;  and  it  is  difficult  to  conceive  how 
they  could  have  done  this  in  clearer*or  more  unequivocal 
language  than  on  the  profile  plan  and  in  the  bill  of 
works  in  which  the  alleged  misrepresentation  is  stated 
to  be.    Six  propositions  are  printed  on  the  profile  plan, 
and  are  as  follows : — 

"  1.  This  is  the  profile  of  that  portion  of  the  line  of 
railway  extending  from  0  in  ridge  (north  of  River 
Phillip)  to  station  O  (formerly  station  60),  at  Folly 
Lake,  in  the  Province  of  Nova  ScoUa^  a  distance  of 
about  24(  miles,  for  the  completion  of  which  the  com- 
missioners have  advertised  for  tenders,  to  be  received  at 
Ottawa  on  the  7th  day  of  May,  1870. 

"  2.  This  profile  is  made  from  levels  taken  on  the 
centre  line  as  it  is  now  located. 

"  8.  The  work  done  by  Sutton  8f  Angut ,  (the  former 
contractors)  is  colored  on  the  profile,  and  detail  informa- 
tion as  to  quantities  executed  is  given  in  the  printed 
schedules  and  bill  of  works.  These  quantities  are 
believed  to  be  correct,  and  must  be  assumed  as  such  by 
the  new  contractors. 

'*  4.  The  number  and  character  of  structures  at  present 
believed  to  be  required  will  generally  be  found  within 
in  red  on  the  profile  and  described  in  the  schedule  of 
structures.  These  are,  however,  subject  to  any  modifi- 
cations which  additional  information  respecting  the 
freshet  discharge  of  streams  and  other  circumstances 
may  render  necessary. 

"  6.  The  best  information  in  the  possession  of  the 
respecting  the  probable  quantities  of  the 
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1877      seyeral  kinds  of  work  will  be  found  in  the  schedule  of 

j^i!m    cuttings  and  embankments,  the  schedule  of  structures 

T    dimv  *^^  ^^  ^^  ^^  works,  which  are  printed  to  accompany 

— .      this ;  but  contractors  must  understand  thai  ihese  quanr 

^*     iiiies  are  not  guaranteed, 

"  6.  Lithographed  general  plans,  sheets  Nos.  1  to  24, 
inclusive,  showing  the  character  of  structures  intended 
to  be  constructed,  will  be  exhibited  with  this  to  intend- 
ing contractors.  Special  drawings  will  be  furnished  aa 
required. 

(Signed)        Sandford  Fleming, 

Ohief  Engineer. 
Enginseb'b  Offiox, 

Ottawa,  11th  April,  1870. 
Attested. 

(Signed)     W.  T.  Forrest. 
And  in^the  printed  bill  of  works  referred  to,  the  follow- 
ing forms  part, 

''This  bill  is  an  abstract  of  all  information  in  the 
possession  of  the  commissioners  and  the  undersigned 
with  regard  to  the  quantities  of  work  to  be  executed. 

"  The  quantities  here  in  given,  asascertained  from  the 
best  data  obtained,  are,  as  far  as  known,  approximatelf 
accurate,  and  no  claim  of  any  kind  will  be  allowed, 
though  they  may  prove  to  be  inaccurate. 

"  The  quantities  of  excavation  are  for  the  most  part 
ascertained  from  cross  sections  ;  the  proportion  of  rock 
excavation  is  estimated  from  information  furnished  by 
test-pits  dug  at  intervals  along  the  line  of  railway ;  the 
information  thub  ascertained,  and  the  nature  of  the  soil 
to  be  excavated,  will  generally  be  found  written  in  the 
profiles,  but  the  accuracy  of  this  information  is  not 
guaranteed.  Contractors  must  satisfy  themselves  on  this 
as  well  as  on  every  point,  as  no  addition  or  deduction 
will  be  made  in  the  event  of  any  excavation  turning 
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out  more  than  or  difierent  from  what  may  be  represented      1877 
or  supposed.  Jom 

**  A  schedule  of  cuttings  and  embankments  is  fum-  ,^^  ^-•- 
ished  showing  the  approximate  quantities  in  each,  and     — -- 
giving  an  estimate  of  the  probable  proportions  of  earth  ^ 

and  rock  which  will  be  required  to  be  excavated  in  the 
contract,  inclusive  of  all  the  work  which  has  been  done 
to  this  date.  The  excavations  are  calculated  net  measure- 
ment^ and  the  contractors  will  observe  that  a  percentage 
allowance  is  added  to  embankments  for  waste,  subsid- 
ence, wash  beyond  slope  lines,  &c." 

"  The  contractor  is  required  to  make  every  allowance 
which  he  may  deem  necessary  to  cover  the  risk  of  any 
of  the  quantities  of  work  being  increased  in  execution. 
A  schedule  of  structures  proposed  for  the  passage  of 
streams  and  general  surface  drainage  across  the  line  of 
railway  is  also  furnished.  The  structures  proposed  are, 
from  all  the  information  obtained,  believed  to  be  the 
most  suitable,  but  should  circumstances  require  any 
change  in  the  number,  position,  water-way  or  dimen- 
sions, the  contract  will  proyide  that  all  changes  should 
be  made  by  the  contractor  without  any  extra  charge. 
This  schedule  gives  the  probable  quantities  in  the 
structures  now  proi)Osed  and  the  data  upon  which 
these  quantities  are  ascertained ;  much,  however, 
dei)ends  on  additional  information  to  be  obtained  with 
regard  to  the  freshet  discharge  of  streams,  as  well  as 
the  nature  of  the  foundations,  and,  with  respect  to  the 
latter,  accurate  information  can  only  be  had  during  the 
progress  of  the  work. 

*'  A  third  schedule  showing  the  quantities  of  work 
actually  done  on  this  portion  of  the  line  up  to  this  date 
is  also  furnished.  These  quantities  form  the  basis  of 
the  final  certificate  in  favor  of  the  old  contractor.  This 
bill  which  follows  is  intended  to  show  (approximately) 
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1877  the  total  quantities  actually  ezecnted  to  date,  and  the 
j^^  balance  to  complete  this  portion  of  the  line." 
-.  ^  And  after  giving  the  approximate  quantities  actually 
^  — 7  executed  to  date  and  the  balance  to  complete  this  por- 
!!'  *  tion  of  the  line,  and  after  giving  the  approximate  quan- 
tities and  description  of  work,  this  is  added:  **In 
addition  to  the  quantities  herein  given,  the  attention  of 
the  contractors  is  drawn  to  other  services  mentioned 
underneath,  for  which  all  allowances  must  be  embraced 
in  the  tenders ;"  and  among  omissions  and  contingen- 
cies, for  which  it  is  stated  allowance  should  be  made,  is 
the  following  :  "  For  any  errors  in  measurement  or  cal- 
culations, or  deficiencies  in  quantities  for  all  work  of 
protection  required  for  slopes  of  embankments  and 
cuttings ;  for  all  alterations  considered  necessary  in 
structures  that  may  be  found  inadequate  in  water-way 
or  strength  ;  for  removing  all  buildings  and  other 
obstructions  on  the  line  of  railway  ;  for  re-building 
fences  destroyed  by  fire,  and  for  repairing  all  injuries 
done  before  the  completion  of  the  contract,  and  gener- 
ally for  all  omissions,  and  to  cover  all  'possible  risks  and 
contingencies." 

How  in  the  face  of  this  can  the  contractors  be  per- 
mitted to  say  that  there  was  any  guarantee  expressed 
or  implied,  or  how  can  they  complain  of  being  misled 
by  misrepresentations?  If  the  accuracy  of  the  test- 
pits,  as  delineated  on  the  profile,  or  if  the  quantities 
named  in  the  bill  of  works  were  of  the  grave  import- 
ance now  put  forward,  with  the  intimations  given  on 
the  plan  itself  and  in  the  bill  of  works,  it  does  seem 
somewhat  strange  that  the  intending  contractors  should 
have  tendered  for  a  work  of  such  magnitude  for  a  gross 
sum,  and  that  by  a  contract  excluding  all  extras  and 
omissions  which  might  become  necessary  for  complet- 
ing the  undertaking,  without  the  most  careful  and  most 
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tearoking  examination  of  the  gpronnd,  and  a  minute     ^^77 
comparison  of  the  statements  in  the  profile  and  in  the     Joini^ 
bill  of  works,  with^the  ground  itself,  when  a  discovery  ^p^  QrjMBOf 

of  the  real  state  of  the  case  would  have  been  inevitable.      

The  opportunities  of  knowledge  were  not  only  equal  _f '  ' 
between  the  contractors  and  the  commissioners,  but  the 
contractors  were,  if  anything,  in  a  better  position.  Hav- 
ing the  information  furnished,  they  had,  not  only  the 
opportunity  of  testing  the  accuracy  of  such  information, 
but  the  opportunity  of  making  such  further  examina- 
tion as  they  might  deem  necessary,  if  that  so  furnished 
was  found  imperfect  or  too  limited  to  enable  them  to 
judge  with  precision  of  the  difficulties  they  would  have 
to  encounter,  or  the  work  they  would  have  to  perform. 
If  they  did  not  do  so,  the  language  of  the  learned  judge 
in  the  House  of  Lords,  in  the  case  of  Thome  v.  The 
Mayor^  8fC,  (1),  is  extremely  apposite : 

It  is  muoh  to  be  regretted  that  the  contractors  omitted  a  preoau- 
tion,  which,  in  so  grave  a  matter,  would  seen  to  have  been  reasonable 
and  wise.  It  is  unfortunate  that  they  should  be  subject  to  such 
serious  loss,  but  I  do  not  think  that  Your  Lordships  can  intervene 
to  save  them  from  the  result  of  their  own  improvidence  by  making 
for  the  parties  a  contract  they  never  contemplated,  and  inserting  in 
it  a  warranty  of  which  no  one  ever  thought,  which  was  never 
demanded  on  the  one  side,  and  if  it  had  been,  would,  I  feel  assured, 
have  been  refused  on  the  other. 

With  respect  to  the  work  done  by  the  first  contrac- 
tors, many  of  the  observations  just  made  are  to  a  certain 
extent  applicable. 

This  work,  as  far  as  the  present  contractors  are  con- 
cerned, was  put  oil  the  same  footing  as  if  it  had  been 
done  by  themselves,  under  the  contract  The  profile  plan 
and  bill  of  works  professed  to  show  what  had  been 
done  by  Sutton  8c  Angus ;  the  accuracy  of  this  was 
no  more  guaranteed  than  were  the  representations  of 
the  test-pits  and  quantities  of  rock  excavations.    Th^ 

(1)  U  B.  1  Ht  L.  137f 
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1^7      profile  plan  Bays ;  "  No.  4,  the  work  done  by  Sutton  4* 

JoHu     Angus  (the  former  contractors),  is  colored  in  the  profile 

Toi  oiniBir  ^^^^'  ^^^  detail  information  as  to  quantities  executed 

— ^      is  given  in  the  printed  schedules  and  bill  of  works. 

^'  .  These  quantities  are  beliered  to  be  correct  and  must  be 

assumed  as  such  by  the  new  contractors ;  *'  and  in  No.  6, 

to  the  statement  that  the  best  information  respecting 

the  probable  quantities  of  the  several  kinds  of  work  in 

IKMMession  of  the  chief  engineer  would  be  found  in  the 

schedules  and  bill  of  works,  is  added, ''  but  contractors 

must  understand  these  quantities  are  not  guaranteed  ;  *' 

and  in  the  bill  of  works  it  is  stated  that  quantities  of 

work  done  by  the  old  contractors  were  believed  to  be 

correct,  and  must  be  assumed  as  such  by  the  incoming 

contractors,  and  among  the  omissions  and  allowances 

which  persons  tendering  were  notified  their  tenders 

should  embrace,  were  *'  for  any  errors  in  measurements, 

or  valuations  or  deficiencies  in  quantities." 

As  to  the  culverts  they  do  not  appear  to  have  been 
either  additional  or  extra.  The  embankments,  it  ap- 
pears, were  cut  down  and  culverts  put  in  at  the  bottom 
after  the  road  was  graded  by  the  written  order  of  the 
engineer.  The  evidence  of  Mr.  Schrieber  shows  that 
they  were  culverts  that  ought  to  have  been  put  in  in 
the  first  instance  but  were  left  out,  and  the  chief 
engineer  objected  to  the  omission,  and  it  would  seem 
that  in  all  there  were  not  so  many  culverts  actually  put 
in  as  are  shown  by  the  profile  plan.  Mr.  Schrieber  says 
the  alterations  from  the  original  plan  were  made  by 
the  district  engineer  without  the  chief  engineer's 
authority.  The  contractors,  no  doubt,  protested  against 
doing  this  work  as  not  included  in  their  contract,  and 
Mr.  Schrieber  says  he  gave  them  some  little  encourage- 
ment to  do  it,  but  that  the  contractors  refused  to  con- 
tinue doing  that  kind  of  work  unless  paid  for  it  as  they 
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went  along,  but,  notwithstanding  this,  they  appear  to      ^S<^7 
have  done  it.    Now,  on  reference  to  the  contract,  it  will     Jonm 
be  seen,  that  express  provision  is  made  that  the  works  ,j.    Qjj,»y 

shall  be  executed  "  in  strict  accordance  with  the  plans     

and  speci/lcationSt  and  with  such  instructions  as  may^  '  * 

Jrom  time  to  time^  be  given  by  the  chief  engineer^  and 
that  instructions  and  directions  given  by  those  acting  for 
the  chief  engineer  shall  be  subject  to  his  approval"  and  it 
was  also  provided  that  in  the  event  of  any  bad  materials 
being  delivered,  or  bad  work  being  executed  at  any 
time,  the  same  shall  be  immediately  removed,  on  notice 
being  given  by  the  chief  engineer ;  and  the  work  shall 
be  reconsiructed  at  the  expense  of  the  contractors,  in 
strict  conformity  with  the  contract  and  the  specifica- 
tions, and  to  the  entire  satisfaction  of  the  chief  engineer ; 
and  in  cases  of  omissions  from  the  specifications  and 
contract,  it  is  provided  that  should  any  work,  material  or 
thing  of  any  description  whatsoever,  be  omitted  from 
the  said  specification,  or  the  contract,  which,  in  the 
opinion  of  the  chief  engineer,  is  necessary  or  expedient 
to  be  executed  or  furnished,  the  contractor  shall,  not- 
withstanding such  omission,  upon  receiving  written 
directions  to  that  effect  from  the  chief  engineer,  perform 
and  furnish  the  same. 

By  section  4  it  is  provided  that :  ''  the  engineer  shall 
be  at  liberty  at  any  time,  before  the  commencement  or 
during  the  construction  of  any  portion  of  the  work,  to 
make  any  changes  or  alterations  which  he  may  deem 
expedient  in  the  grades,  the  line  of  location  of  the  rail- 
way, the  width  of  cuttings  oijillings,  the  dimensions  or 
character  of  structures,  or  in  any  other  things  connected 
with  the  works,  whether  or  not  such  changes  increase 
or  diminish  the  work  to  be  done,  or  the  expense  of  doing 
the  same,  and  the  contractors  shall  not  be  entitled  to  any 
allowance,  by  reason  of  any  such  changes,  unless  such 
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ckangeB  oonBist  in  alterations  in  the  grades  or  the  line 
of  location,  in  which  case,  the  contractors  shall  be  sub- 
Tn  Qusnr.  ^^^  ^^  Buch.  deductions,  for  any  diminutions  of  work, 
^  —7*     or  entitled  to  such  allowance  for  increased  work  (as 
^  '  the  case  may  be)  as  the  commissioners  may  deem  reason- 
able,   their  decision  being  final  in  the   matter  f^  and, 
if  this  was  not  sufficiently  clear  and  explicit,  the  con- 
tract declares  it  to  have  bet'n  "  distinctly  understood^  in* 
tended  and  agreed,  that  the  said  price  or  consideration  of 
five  hundred  and  fifty-seven  thousand  seven  hundred 
and  fifty  dollars  (|65'7,'750.00)  shall  be  the  price  o^  and 
be  held  to  be  full  compensation  for,  all  the  works  em- 
braced in,  or  contemplated  by  this  contract,  or  which 
may  be  required  in  virtue  of  any  of  its  provisions,  or 
by  law,  and  that  the  contractors  shall  not,  upon  any 
pretext  whatever,  be  entitled,  by  reason  of  any  change, 
alteration  or  addition  made  in,  or  to  such  works,  or  in 
the  said  plans  and  specifications,  or  by  reason  of  the 
exercise  of  the  powers  vested  in  the  G-ovemor  in  Ooun- 
oil  by  the  said  Act  intituled :  '  An  Act  respecting  the 
construction  of  the  Intercolonial  Bailway,'  or  in  the 
commissioners  or  engineers,  by  this  contract,  or  by  law, 
to  claim  or  demand  any  further  or  additional  sum  for 
extra  work,  or  as  damages  or  otherwise ;  the  contractors 
hereby  expressly  waving  and  abandoning  all  and  any 
such  claim  or  pretention,  to  all  intents  and  purposes 
whatsoever,  except  as  provided  in  the  fourth  section  of 
this  contract."    And  though  by  the  contract  J'  the  con- 
tractors are  to  be  under  the  direction  and  supervision 
of  said  district  engineer  and  assistant  engineers  and 
inspectors  as  may  be  appointed,"  it  is  only  in  carrying 
on  the  works  in  accordance  with  the  contract  and  specifi- 
cations and  instructions  of  the  chief  engineer ;  nowhere 
in  the  contract  is  any  power  or  authority  whatever  give 
to  any  such  district  or  assistant  engineer  or  inspector 
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alter,  yary  or  depart  in  any  the  slightest  particular  from      1^7 
such  plans  and  specifications  or  instructions.   Still  less,     jokss 
had  they  any  power  or  authority  to  incur  any  li^^^ilityxHBftuBBx 
outside  of  and  beyond  the  contract,  and  it  is  equally      — ^ 

clear  that  neither  the  protest  of  the  contractors  to  the      ' 

district  engineer,  that  the  work  was  not  within  his  con- 
tract, and  he  would  not  do  it  unless  paid  for,  nor  any 
encouragement,  great  or  little,  which  such  engineer  might 
have  given  him ,  could  create  a  legal  claim  against  the 
Grown.  The  commissioners  alone  could  contract  for  a 
liability  on  the  Government,  and  they  only  as  author- 
ized by  statute.  If  this  work  is  to  be  considered  extras 
additional,  or  varied  work,  as  the  contract  clearly  con- 
templates there  may  be,  then  the  contractors  have,  by 
the  contract,  waived  all  claim  for  payment  for  any  such 
work.  If  it,  or  any  portion  of  it,  is  additional  or  varied 
work  of  a  character  so  peculiar,  so  unexpected  and  so 
different  from  what  any  person  could  be  supposed  to 
reckon  or  calculate  upon,  that  it  is  not  within  the  con- 
tract, but  altogether  dehors  the  contract  (which  I  cannot 
think  it  is,  for  it  was  only  done  to  make  the  road  ac- 
cording to  the  plans  and  specifications  and  instructions 
of  the  chief  engineer),  then  I  can  discover  no  such  con- 
tract with  the  commissioners  as  would  give  the  con- 
tractors any  legal  claim  against  the  Grown ;  the  commis- 
sioners alone,  under  the  statute,  can  bind  the  Grown, 
and  they  only  as  authorized  by  the  statute.  No  doubt 
the  insisting  on  the  putting  in  of  these  culverts  after 
the  embankment  had  been  graded,  apart  from  any  ques- 
tion of  obligation  on  the  part  of  the  contractors  to  do  it, 
and  of  all  legal  considerations,  would  seem  to  have  been 
a  very  great  hardship  on  the  contractors,  as  they  may 
most  fairly  have  considered,  that  when  the  line  was 
brought  to  grade  level,  under  the  superintendence  of 
the  district  engineer,  it  would  not  have  to  be  cut  down 
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1877      and  rebtiilt  at  their  expense,  nnless,  indeed,  the  omission 
ji^     which  the  cutting  down  was  to  remedy  was  the  fault 
The  QuBur  ^^  *^®  contractors,  which  does  not  appear  to  have  been 
— ;-      the  case  (though,  on  the  other  hand,  prudence,  in  view 
^'  '  of  the  terms  of  their  contract,  would  perhaps  have 
dictated,  that  the  plans  and  specifications  should  not 
have  been  departed  from  unless  the  express  approval  of 
the  chief  engineer  had  been  first  obtained,)  and  would, 
under  such  circumstances,  commend  them,  if  not  legally, 
at  any  rate,  in  faro  conscientttB,  to  the  favorable  considera- 
tion of  the  Grown ;  and  as  will  be  seen  by  the  report 
of  the  commissioners  they  were  so  commended  by  the 
commissioners,  and  the    Crown    tendered    them  the 
amount  recommended  by  the  commissioners  as  being 
by  them  deemed  reasonable. 

As  to  extra  work  in  consequence  of  changes  in  plans 
of  bridges,  the  contract,  section  4,  says :  "  The  engineer 
shall  be  at  liberty,  at  any  time  before  the  commence- 
ment or  during  the  construction  of  any  portion  of  the 
work,  to  make  any  change  or  alterations  which  he  may 
deem  expedient  in  the  grade,  the  line  of  location  of  the 
railway,  the  width  of  cuttings  or  fillings,  the  dimen- 
sions or  character  of  structures,  or  in  any  other  thing 
connected  with  the  work,  whether  or  not  such  changes 
increase  or  diminish  the  work  to  be  done  or  the  expense 
of  doing  the  same,  and  the  contractors  shall  not  be  en- 
titled to  any  allowance  by  reason  of  any  such  changes, 
unless  such  changes  consist  in  the  grades  of  the  line 
of  location,  in  which  case  the  contractors  shall  be  sub- 
ject to  such  deductions  for  any  diminution  of  work,  or 
entitled  to  such  allowance  for  increased  work  (as  the 
case  may  be)  as  the  commissioners  may  deem  reasonable, 
their  decifion  being  final  in  the  matter." 

And  section  10  p^^ovides  that  **  the  contractors  shall 
not,  upon  any  pretext  whatever,  be  entitled  by  reason 
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of  any  change,  alteration  or  addition  made  in  or  to  snch      1877 
work,  or  in  the  plans  or  specifications  to  claim  or  to     jom 
demand  any  farther  or  additional  snm  for  extra  work,  ^^  ^ 
or  as  damages  or  otherwise,"  the  contractors  expressly      — ^ 
waiving  and  abandoning  as  before  set  forth.  f'  * 

And  the  bill  of  works  states  with  reference  to  the 
structures,  "  A  schedule  of  structures  proposed  for  the 
passageof  streams  and  general  surface  drainage  across  the 
line  of  railway  is  also  furnished.  The  structures  proposed 
are,  firom  all  the  information  obtained,  believed  to  be 
the  most  suitable,  but  should  circumstances  require  any 
change  in  the  number,  position,  waterway  or  dimen- 
sion, the  contract  will  provide  that  any  change  shall  be 
made  by  the  contractors  without  any  extra  charge.  This 
schedule  gives  the  probable  quantities  in  the  structures 
now  proposed  and  the  data  upon  which  these  quantities 
are  ascertained ;  much  however  depends  on  additional 
information  to  be  obtained  with  regard  to  the  freshet 
discharge  of  streams,  as  well  as  the  nature  of  the  founda- 
tion, and  with  respect  to  the  latter  accurate  information 
can  only  be  had  during  the  progress  of  the  work,  and 
among  omissions  and  contingencies,  parties  tendering 
are  informed  that  allowance  should  be  made  for  all 
alterations  considered  necessary  in  structures  that  may 
be  found  inadequate  in  waterway  or  strength."  Under 
these  circumstances  I  know  of  no  principle  by  which  I 
can  adjudge  the  contractors  payment  for  which  they 
have  themselves  declared  they  are  not  upon  any  pre- 
tence whatever  to  be  entitled  to. 

As  to  the  difference  of  value  between  iron  pipes  and 
mason  work  for  culverts. 

There  are  no  averments  in  the  petition  with  reference 
to  this  matter,  except  the  item  7  in  section  16,  which  is 
simply  "  for^difference  in^^currency  and  iron  pipes,"  and 
nothing  in  the  contract,  except  the  power,  herein  before 
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1877     referred  to,  of  the  chief  engineer  to  change  or  alter  the 

joHBs    dimensionB  or  character  of  stmcttireB,  nor  in  the  eyi« 

Tu  Quns.  ^^^^  ^^  ^  ^d  anything  explanatory  of  this  claim,  nor 

does  it  appear  in  any  way  whether  the  change  was 

^'^'^'  from  mason  work  to  iron,  or  from  iron  to  mason  work, 
unless  indeed  it  was  to  be  inferred  from  the  bill  of 
works,  the  only  place  that  I  can  discoyer  any  reference 
to  the  subject.  It  is  there  stated,  that  ''  the  commis- 
sioners will  consent  to  the  substitution  of  iron  cylinders 
for  box  culverts  of  masonry  at  certain  points  to  be 
designated  by  the  engineer.  Such  as  those  places  where 
the  inclination  of  the  streams  or  hill  side  ground  ren- 
ders the  plan  of  construction  shown  on  sheet  No.  17 
necessary.  Wherever  these  cylinders  are  employed  they 
must  be  three  feet  in  diameter  in  the  dear,  and 
weigh  not  less  than  450  lbs  per  lineal  foot ;  they  must 
be  embedded  throughout  in  concrete  and  furnished 
with  substantial  wings  and  parapets  of  masonry  at 
the  ends.  They  must  be  made  and  laid  according  to 
the  plans  and  directions  of  the  engineer,  and  such  pre- 
cautions taken  as  he  may  consider  necessary  to  render 
the  whole  solid  and  permanent.  Where  iron  cylinders 
or  other  structures  are  allowed  or  directed  to  be  used 
in  place  of  those  mentioned  in  the  schedule  of  sti^io- 
tures,  they  will  be  paid  for  at  the  prices  in  the  schedule 
to  the  tender,  and  a  deduction  will  be  made  from  the 
contract  sum  of  the  total  saving  effected  thereby, 
according  to  reduction  in  total  quantities  calculated  at 
the  schedule  prices,"  from  which  it  would  appear  that 
a  deduction  and  not  an  increase  was  contemplated  by 
the  parties  as  the  effect  of  the  change. 

As  to  the  claim  for  extra  work,  in  consequence  of 
changes  of  grade  and  location  of  line. 

This  was  the  only  extra  work  for  which  the  contract 
provides  for  any  allowance  for  increased  work,  should 
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the  change  of  grade  or  location  involye  an  increase  in      ^^77 
the  work  to  be  done ;  but  it  i^  only  such  an  allowance     jones 
"as    the  commissioners  may  deem  reasonable,  their w,    ^' 
decision  being  final  in  the  matter."    The  petition  does      — - 
not  allege  any  sum  as  haying  been  allowed  by  the     ^  ^'  ' 
commissioners,  and  the  only  statement  or  reference  we 
have  in  the  evidence  of  change  of  grade  or  location  is 
in  the  report  of  Mr.  Brydges,  which  will  be  referred  to     . 
hereafter  more  fully,  in  which  he  says  :  '*  there  is  one 
item  which  ought  to  be  allowed  for  raising  the  grade 
at  Clifton  station  11,7*78.24."    Looking  upon  this  as  the   - 
item  considered  reasonable  by  the  commissioners,  the 
suppliants  would  be  entitled  to  recover  for  it,  if  not 
already  paid,  but  then  it  is  included  in  and  forms  part 
of  the  balance  of  the  1 12,427.61  admitted  to  have  been 
tendered  by  G>ovemment. 

But,  independent  of  all  these  considerations,  there  are 
general  provisions  in  the  contract,  and  in  the  law, 
which  are  conditions  precedent  to  the  suppliants  right 
to  recover,  but  which  have  not  been  complied  with. 
Section  6  of  the  contract  says :  ''  cash  payments  will 
be  made  monthly,  on  the  certificate  of  the  engineer, 
equal  to  eight- five  per  cent,  of  the  value  of  the  work 
done,  approximately  made  up  from  returns  of  progress 
measurements;  and  on  the  completion  of  the  work  to 

* 

the  satisfaction  of  the  engineer  a  certificate  to  that 
effect  will  be  given,  but  the  final  and  closing  certificate, 
including  the  fifteen  per  cent,  retained,  will  not  be 
gpranted  for  a  period  of  two  months  thereafter.  The 
progress  certificate  shall  not  in  any  respect  be  taken  as 
an  acceptance  of  the  work  or  release  of  the  contractors 
from  their  responsibility  in  respect  thereof,  but  they 
shall,  at  the  conclusion  of  the  work,  deliver  over  the 
same  in  good  order,  according  to  the  true  intent  and 
meaning  of  this  contract  and  of  the  said  spedfioation ;" 
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1877      and  the  language  of  the  statute  is  that  no  money  shall 

.ToNu     be  paid  to  any  contractor  until  the  chief  engineer  shall 

Thi  QuBBif  ^^^®  certified  that  the  work  for,  or  on  account  of  which 

—      the  same  shall  be  claimed,  has  been  duly  executed,  nor 

'  *  until  such  certificate  shall  have  been  approred  by  the 

commissioners. 

If  these  clauses  mean  anything,  it  can  only  be  that 
the  work  done  on  the  road  must  be  to  the  satisfSoMstion  of 
the  Chief  Engineer,  and  until  he  so  certifies,  and  such 
certificate  is  approved  of  by  the  commissioners,  the 
contractors  are  not  entitled  to  any  pay. 

The  petition  sets  forth  (section  11)  that  the  said  con* 
tractors  faithfully  completed  their  contract,  as  well  as 
the  extra  work  they  were  ordered  to  do,  and  haaded 
over  the  section  to  the  satisfaction  of  the  Chief  Bngineer. 
The  petition  is  conspicuous  for  the  absence  of  any 
direct  or  inferential  averment  that  any  such  certificate, 
as  indicated  by  the  contract  or  law,  was  ever  obtained, 
or  that  there  had  been  such  approval  by  the  commis- 
sioners. On  the  trial  what  was  called  the  engineer's 
final  certificate  was  put  in  evidence,  and  is  as  follows  : 

"  Intebgolonial  Railway, 

"  OflSlce  of  the  Chief  Engineer, 
"  Ottawa,  10th  Feb.,  1878. 
*'  Ralph  Jones,  Esq.,  Secretary. 

"  Dear  Sir, — I  have  now  received  a  final  return  of 
quantities  executed  on  section  No.  7,  and  taking  the 
contract  as  the  basis  for  settlement  with  the  contractors, 
the  account  will  stand  as  follows,  that  is  if  we  assume 
that  the  work  has  been  executed  properly,  with  respect 
to  which  I  cannot  say  I  am  fully  satisfied. 

"The  contract  sum  is |667,760  00 

From  which  deduct  work  taken  off  the 
contractors*  hands : — 
"Timber  bridging $8,800  00 
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"Under  drains,  64,T14  lineal  1877 

feet,  at  16  cts 10,854  24  j^^s 

18,664  24^    ^• 

'  The  Q(7UN. 

"Balance $589,096  76  ^^^^>J' 

"  The  contract  for  this  section  is  dated  26th  May, 
1870 ;  the  whole  was  to  have  been  finished  by  1st 
July,  1871. 

"  Although  at  the  present  date  everything  is  not  satis- 
factorily and  entirely  completed,  the  works  are  suffi- 
ciently far  advanced  to  admit  of  the  rails  being  laid 
and  the  line  opened  for  traffic  on  the  11th  November, 
1872, 

"  During  the  progress  of  the  work  changes  of  various 
kinds  have  been  made,  and  I  herewith  furnish  a  state- 
ment prepared  from  the  return  received  from  the  district 
engineer,  showing  the  total  quantities  of  the  various 
kinds  of  work  executed  as  compared  with  the  original 
quanties  of  work  estimated  when  the  contract  was 
entered  into.  From  this  statement  it  appears  that  the  con- 
tractors have  done  work  in  excess  of  the  original 
quantities  as  follows : — 

Olearing  &c 40^  acres. 

Bock  excavating 42,226        cub.  yds. 

Private  road  crossings 2 

Tunnelling  at  Oald well's  Brook 866  lineal  feet. 

"  Jobes 114         do 

Hartz 174         do 

L.  Whitstone 106         do 

Whitone 206         do 

Oast  iron  pipes 676         do 

say  1151  tons. 

"  The  statement  further  shows  that  the  contractors 
have  done  work  in  diminution  of  the  original  quanti- 
ties, as  follows : 


' 
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1^77  •<  Earth  excayation,  46,66 1  oubic  yards. 

.ToxEs  Rip-rap,  644 

Concrete,       -  1,0£2 

Ist  class  masonry,   1,480 

Ritchie,  J.  2nd  class       "  6,690 

Paving,  857 

Public  road^crossings,  2. 

"  According  to  the  terms  of  the  contract  the  commii- 
sione^s  are  required  to  place  a  valuation  on  the  alter- 
tions  referred  to,  so  that  the  same  can  be  added  to  or 
deducted  from  the  contract  sum.  Having  furnished 
data  for  their  valuation,  I  now  await  farther  instruc- 
tions. 

"  Yours  very  truly, 
«<  (Signed)  SANDFOBD  FLBMIN€h,  " 

'' Chief  Engineer:' 

This  so  far  from  being  the  certificate  contemplated, 
that  the  work  has  been  duly  executed  to  the  satisfiao- 
tion  of  the  chief  engineer,  is  directly  the  contrary.  It 
would  seem  to  be  merely  information  conveyed  to  the 
commissioners  (taking  the  contract  as  the  basis  of 
settlement  with  the  contractors)  as  to  how  the  account 
would  stand  on  the  assumption  that  the  work  had 
been  properly  executed,  with  respect  to  which,  how- 
ever, he  says,  ''  I  cannot  say  that  I  am  fully  satisfied." 
And  again,  after  stating  that  the  whole  work  was  to 
have  been  finished  by  July  1, 1871,  he  says,  "  although 
at  the  present  date  everything  is  not  satisfactorily  and 
entirely  completed,  though,*'  he  says,  "  the  works  were 
sufficiently  advanced  for  laying  the  rails  on  11th 
November,  1872."  On  this  basis  and  assumption 
|6fi9,096.76  would  be  due  as  the  contract  price.  He 
then  states,  that  during  the  progress  of  the  works  vari- 
ous changes  had  been^made,  and  furnishes  a  statement, 
prepared  from  the  returns  received  from  the  district 
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engineer,  showing  the  total  quantities  of  the  various      1^77 
kinds  of  work  executed,  as  compared  with  the  original     j^^ 
quantities  of  work  estimated  when  the  contract  ^^^r^^Jajj^^ 
entered  into  ;  and  furnishes  in  detail  the  work  that    .  — :- 
appears  from  the  statement  to  have  been  done  in  excess  . ' 

and  in  diminution  of  the  original  quantities,  giving  no 
certificate  of  the  extra  work  having  been  done  to  his 
satisfaction,  nor  pointing  out   in  any  way  why  the 
changes  were  made,  or  whether  any  and  what  part 
were  extras,  payment  for  which  the  contractors  had 
agreed  to  waive  all  claim  to,  or  whether  they  arose 
from  change  of  grade  or  local  ion  of  line  which  the  con- 
tract esi)ecially  provided  for.     In  conclusion,  he  says  : 
"  According  to  the  terms  of  the  contract,  the  commis- 
sioners are  required  to  place  a  value  on  the  alterations 
referred  to,  so  that  the  same  can  be  added  to  or  de- 
ducted from  the  contract  sum  ; "  and  that  he  had  fur- 
nished the  data  for  their  valuation.  The  inference  from 
this  would  certainly  be  that  these  items  related  solely 
to  change  of  grade  or  location  of  line,  the  only  work  for 
which  any  provision  is  made  in  the  contract ;  but  these 
items  themselves,  as  well  as  the  suppliants'  petition, 
and  the  evidence  in  the  cause,  very  clearly  show  that 
such  could  not  be  the  case.    The  chief  engineer  must 
therefore  have  supposed  that  all  alterations  and  changes 
were,  by  the  contract,  placed  on  the  same  footing  as 
changes  or  alterations  in  the  grades  or  line  of  location 
which,  as  will  be  seen  from  section  14,  is  quite  the 
reverse ;  but  even  if  it  was,  as  the  chief  engineer  ap- 
pears to  have  supposed,  I  cannot  see  that  the  suppliants 
would  be  any  better  off,  because  the  allowances  to 
which  they  would  be  entitled  are  only  such  as  the 
commissioners  might  deem  reasonable,  and  their  deci- 
sion is  declared  final  in  the  matter.   Now,  the  suppliants 
neither  in  the  petition  aver  the  obtaining  the  chief  engi- 

89 
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1877      neer's  certificate,  nor  do  they  aver,  directly  or  indirectly, 

JoNxs     that  the  commissioners  ever  fixed  any  snm  or  sums  as 

Tn  Qnmr.  ^^®  reasonable  allowance  to  be  made  them,  nor  does  the 

— "      evidence  show  that  the  commissioners  ever  did  fix  the 

— .   '  amount  of  any  snch  allowance,  unless  it  is  to  be  found 

in  the  report  made  by  them  through  Mr.  Brydges^ 

which  is  as  follows : 

"  Ottawa,  Feb.  6, 18Y4. 
"Section  No.  1 
"The  undersigned,  on  behalf  of  the  commissioners 
for  the  construction  of  the  Intercolonial  Railways,  begs 
leave  to  report  to  the  Governor  Greneral  in  Council  upon 
the  claims  made  by  the  contractors  upon  Section  No  7, 
as  follows : 

<*  The  general  remarks  in  regard  to  the  terms  of  the 
contract  and  bill  of  works,  made  in  the  report  upon 
Section  No.  4,  will  apply  to  Section  No.  7  as  well. 

"  The  contract  for  this  section  was  completed  about 
the  same  time  as  that  for  No.  4,  and  the  road  opened  at 
the  same  period. 

"  Enclosed  is  the  report  of  the  chief  engineer,  dated 
10th  February,  1878,  showing  the  total  amount  of  work 
done  upon  the  contract  The  contract  was  dated  25th 
May,  1870,  and  was  for  the  sum  of  $557,760,  from  which 
was  to  be  deducted  timber  bridging  not  executed  |8,800, 
and  under  drains  taken  off  the  contractors'  hands 
1X0,854  24  ;  total,  $18,654.24,  leaving  the  balance  due 
to  the  contractors  $589,095.75. 

"  The  total  amount  paid  to  the  contractors  up  to  the 
present  time  is  the  amount  of  the  contract,  $557,750. 
From  the  engineer's  report  it  seems  that  in  rock  excava- 
tions there  was  an  excess  of  42,225  yards,  in  earth  exca- 
vation a  decrease  of  1,480  yards,  and  in  second  class 
masonry  a  decrease  of  6,690  yards.  Part  of  the  diminu- 
tion in  masonry  is  accounted  for  by  the  construction 
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of  tunnels  in  substitution  of  culverts,  and  also,  in  part,      1877 
by  the  rise  in  iron  pipes.    The  cost   both  of  tunnels     j^s 
and  pipes  is  less  than  the  cost  of  masonry.    The  con-  -,^^  oggEj, 
tractors  for  this  section  presented  a  claim  to  the  com-      — 7- 

missioners      amounting     to    $116,463.83,    for    extra      ' 

works  beyond  what  was  included  iu  their  contract. 
The  same  course  was  pursued  in  this  case  as  in  No.  4, 
and  the  claims  were  referred  through  the  chief  engineer 
to  Mr.  Schrieber,  who  had  been  charged  with  the  com- 
pletion of  the  works. 

"  Mr.  Schrieber  reported,  as  per  letter  annexed,  on  the 
29th  July,  18*73,  his  letter  being  transmitted  to  the  com- 
missioners by  Mr.  Fleming,  on  the  26th  August,  1878. 
Mr.  Fleming,  in  this  case  also,  declined  to  make  any 
recommendation  upon  the  subject.  The  undersigned 
has  therefore  gone  carefully  over  the  report  made  by 
Mr.  Schrieber,  and  now  submits  the  following  recom- 
mendations :  — 

"  In  this  case  as  in  No.  4,  certain  works  were  ordered 
by  the  engineer  in  charge  not  to  be  executed,  and  the 
work  was  completed  without  them. 

"  Mr.  Fleming  subsequently  directed,  after  the  com- 
pletion of  the  works,  that  some  of  the  culverts,  &c., 
which  had  been  omitted  to  put  in  should  be  built,  and 
also  ordered  new  culverts  which  had  never  been  com- 
pleted, and  which  were  not  shown  in  the  original  bill 
of  works. 

"  In  regard  to  the  culverts  which  were  originally  in 
the  bill  of  works,  which  were  ordered  not  to  be  built, 
and  were  subsequently  again  directed  by  the  chief 
engineer  to  be  constructed  after  the  embankments,  &c , 
were  completed,  it  seems  only  reasonable  that  the  con- 
tractor should  have  some  allowance  made  to  him.  It 
is  therefore  recommended  that  the  cost,  as  reported  by 
Mr.  Schrieber^  less  the  masonry,  which  is  provided  foi 

38} 
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1877      in  the  aggregate  quantities,  should  be  allowed,  and  in 
joNMs     those  cases  where  entirely  new  culverts,  not  originally 

Thi  Qubw.  ^^  ^^^  ^^  ^^®  ^^^^  ^^  works,  and  ordered  after  the  embank- 
.  — 7"     ment,  &c.,  were  completed,  the  cost  as  set  out  by  Mr. 

*  '  Schrieber  should  be  paid;  also,  that  in  cases  where 

culverts  were  huilt,  and  after  completion  ordered  to  be 
altered^  the  cost  of  such  alterations  as  reported  by  Mr. 
Schrieber  should  be  paid. 

''These  three  classes  of  works,  on  the  basis  here 
described,  amount  to  the  total  sum  of  $20,t89.28,  as  set 
out  in  the  accompanying  memorandums,  and  attached 
to  Mr.  Schrieber's  report.    The  only  other  items  which, 
in  the  opinion  of  the  undersigned,  ought  to  be  enter- 
tained are  the  following,  all  the  rest  being  covered  by 
bill  of  works,  and  disi>osed  of  by  the  quantities  executed 
under  the  lump  sum  of  the  contract : — 
"  Item  No.  86.  Tearing  down  and  rebuilding 
a  culvert  built  by  old  contractors,  but 
subsequently  condemned ;  it  was  not 

covered  by  new  contract..... $  468  00 

''  Item^No.  88.  Bridge  torn  down  and  rebuilt 

to  suit  changed  plans 2,208  00 

"Item  No.  87.  Taking  down  and  rebuilding 
bridge  to  suit  iron  superstructures, 
instead  of  wood 188  80 

BIVEB  PHILIP  BBIDGB. 

''  The  cost  of  the  foundations  in  this  work  proved  to 
be  exceedingly  different  from  what  had  been  originally 
shown  on  the  bill  of  works,  and  the  contractors  were 
no  doubt  deceived  as  to  the  amount  of  work  which  they 
would  have  to  execute  in  this  particular  case.  There 
is  nothing  more  uncertain  than  the  foundations  of  such 
structures,  and  unless  every  contractor  made  a  thorough 
examination  of  the  foundations  of  each  bridge  before  he 
tendered  he  could  only  act  upon  the  information  given 
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him  in  the  bill  of  works;  he  can  judge  with  some      1^ 
degree  of  accuracy  of  <  uttings  and  embankments,  but     Jonba 
what  is  beneath  the  water  can  only  be  ascertained  1>7totQubbx. 
actual  borings  and  by  examination.    The  undersigned    .  — r  , 

p...,     ,  1.x*  i_  •        ^    '        Bitohie|J. 

IS  of  opinion  that  such  extensive  changes,  involving  .... 
such  a  large  additional  cost,  entitles  the  contractors  to 
be  paid  extra  when  the  works  executed  differ  so  much 
from  what  is  shown  in  the  bill  of  works.  The  amount 
claimed  by  the  contractors  is  |5,674.8S,  which  Mr. 
Schrieber  puts  down  in  his  report,  and  which  he  con- 
siders fair  and  reasonable. 

''  There  is  one  other  item  which  ought  to  be  allowed 
for  raising  the  grade  at  Cliflon  station,  |1,'778.24. 

'^There  is  a  claim  made  for  difference  betweenOanadian 
and  Nova  Scotian  currency  which  the  undersigned  cau" 
not  recommend  to  be  paid. 

**  The  various  sums  proposed  to  be  allowed  amount 


1.  Extra  work  on  culverts $20,789  28 

2.  Rebuilding  masonry  at  bridges  in  con- 

sequence of  altered  plans 2,854  60 

8.  Foundation  of  River  Philip  bridge..^...  5,674  88 

4.  Raising  grade  at  C/tytoii 1,778  24 

Total  amount  of  contract,  less  deductions.  689,095  76 


$570,177  61 
Less  amount  paid • 657,760  00 

Balance 112,427  61 

"  IS  this  proposed  settlement  is  approved  of  by  the 
Governor  in  Council,  it  should  only  be- paid  upon  receiv- 
ing a  full  discharge  of  every  kind  or  description  under 
the  contract. 

"  (Signed)  C.  J.  BRYDGES. 

"  Chairman.'' 
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l^^*^  Here  wo  find  an  allowance  made  for  the  change  of 

JoNEa     grade  only  to  $1,7*73.24,  which  has  been  before  referred 

Thk  QcBBjr.  *^'  ^^*  *'^®  petitioners  allege  that  the  commissioners 

-—      have  admitted  the  justice  of  the  contractors'  claim  for 

1    '  the  extra  work  set  forth  in  section  6  of  the  petition,  but 

I  fail  to  discover  any  admission  of  any  claim.  The  most 
that  can  be  said  of  the  report  of  the  commissioners  is 
that,  evidently  under  the  impression  that  there  was  no 
legal  claim  they  would  be  justified  in  paying,  but  con- 
sidering that,  under  the  circumstances,  the  contractors 
had  experienced  great  hardships,  and  had  performed  a 
great  deal  of  extra  work  not  anticipated  in  carrying  out 
the  contract,  they  had  a  fair  claim  on  the  clemency  of 
the  Crown,  therefore  commended  their  case  to  the  favor- 
able consideration  of  the  Grown,  and  recommended 
various  sums  to  be  allowed  the  contractors,  but  only  to 
be  paid  upon  receiidng  a  full  discharge  of  all  claims  of 
every  kind  or  description  under  the  contract,  amounting 
in  all  to  $31,091.85,  as  follows:  — 

The  various  sums  proposed  to  be  allowed  amounted 
to— 

Extra  work  on  culverts , .^..•.  $20,789  28 

Re-building  masonry  at  bridges  in  conse- 
quence of  altered  plans 2,854  50 

Foundations  of  River  Philip  bridge 5,674  83 

Eaising  grade  at  Clifton 1,773  24 


131,091  86 
This  amount  the  Ghovernment  were  willing  to  recog- 
nize, and  tendered  to  the  contractors. 

In  section  4  of  the  petition  it  is  put  forward,  that  the 
estimates  of  the  contractors  were  based  on  the  plans 
and  specifications  exhibited  at  the  time  of  letting,  and 
the  alleged  well  understood  rule  laid  down  by  the  com- 
missioners and  previously  acted  upon,  that  any  diminu- 
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tion  in  the  eBtimated  quantities  should  be  to  the  advan-      ^^^7 
tage  of  the  contractors,  that  the  prices  fixed  for  the  said     Jones 
works  were  revised  in  May,  1871,  the  scale  being  based  xhbQcjbiw. 
on  an  estimate  by  the  engineer  of  the  work  actually      — ^  , 
reqtiired  to  be  done  and  made  after  the  contract  was  ' 

half  completed.  I  cannot  see  how  this  at  all  affects  the 
legal  bearing  of  the  question ;  it  is  very  evident  the 
scale  of  prices  was  only  to  regulate  the  amount  of  the 
monthly  certificates ;  there  is  nothing  whatever  put 
forward  in  this  paragraph  that  could  alter  or  affect  the 
rights  of  the  parties  under  the  contract ;  we  have  no 
evidence  of  any  such  rule  as  that  put  forward,  and  if 
we  had  it  would  not  alter  or  affect  the  contract.  I  only 
notice  the  allegation  to  show  it  has  not  been  over- 
looked,  but,  in  my  opinion,  the  allegation  amounts  to 
nothing. 

It  is  obvious,  that  the  engineer  had  no  right  to 
dispense  with  any  of  the  provisions,  either  of  the  law 
or  the  contract,  or  to  make  or  substitute  any  contract  in 
lieu  thereof,  or  to  involve  the  Grown  in  any  liability  in 
addition  to  or  outside  the  contract,  and  that  neither  the 
engineer,  nor  the  commissioners  themselves,  could  dis- 
pense with  any  of  the  provisions  of  the  law.  If  this  or 
any  other  court  undertook  to  dispense  with  the  certifi- 
cate of  the  engineer,  the  approval  of  the  commissioners 
and  the  sanction  of  the  Governor  in  Oouncil,  and  ad- 
judge to  those  suppliants  |124,663.S8,  as  due  from  the 
Crown  to  them  as  extra,  outside  of  and  beyond  the 
written  contract,  without  tender  or  contract,  or  any  con- 
ditions or  sureties  for  the  protection  of  the  public,  and 
without  any  sanction  of  the  Government,  it  would  be 
simply  to  set  at  naught  all  the  securities  provided  for 
the  due  performance  of  the  contract,  and  to  abrogate  all 
the  checks  and  guards  solemnly  imposed  by  law  for  the 
public  safety  and  security,  and  enable  parties  to  do  and 
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1877      obtain  what  Parliament  has  expressly  forbidden  to  be 

JoNss     done  or  had.  The  contract  may  be  of  a  stringent  natureg 

,  — ^  matter,  the  magnitude  of  the  undertaking  and  the  large 
'  '  public  interests  involved  required  and  the  action  of 
Parliament  necessitated,  may  be  extremely  doubtful.  It 
must  be  borne  in  mind  that  the  commissioners  and 
chief  engineer,  with  whom  the  contractors  had  to  deal, 
and  in  whom  such  large  x>owers  were,  no  doubt,  vested, 
stand  in  a  very  different  position  from  private  parties 
or  corporations  contracting  on  their  own  behalf  or 
engineers  employed  by  parties  so  situated.  They  were 
appointed  by  the  Grown  to  manage,  superintend  and 
carry  to  completion  a  great  Dominion  undertaking  in 
which  they  had  no  private  or  individual  interest. 
Disinterested  public  officers,  who  stood  indifferent,  as 
it  were,  between  the  Grown  and  the  contractors,  and 
who  could  have  no  interest  in  bearing  hardly  or  unjustly 
on  the  contractors,  and  whose  only  interest  could  be 
honestly  and  faithfully  to  discharge  their  public  duties. 
Very  probably  considerations  of  this  character  may  have 
influenced  the  contractors  in  agreeing  to  be  bound  by 
stipulations  so  stringent ;  be  this  so  or  not,  the  parties 
voluntarily  entered  into  the  contract,  and  by  it  must 
they  be  bound.  It  is  difficult  to  recognize  any  very 
great  hardship,  still  less  any  wrong,  in  requiring  parties 
to  be  bound  by  and  fulfil  contracts  fairly  entered  into 
according  to  their  plainly  expressed  terms  and  con- 
ditions. 

In  conclusion  it  may  be  satisfactory  to  see  how  con- 
tracts of  this  character  have  heretofore  been  viewed,  not 
only  in  England^  but  in  the  United  Slates  of  America^ 
for  in  both  countries  such  contracts  have  frequently 
been  discussed,  as  the  English  and  American  reports 
fibundantly  show.     Out  of  a  great  number  of  cases 
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bearing  on  the  subject,  I  will  quote  the  language  of  1877 
sereral  distinguished  jurists  as  found  in  several  promi-  joxu 
nent  analogous  cases.  ^^^  ^^^^ 

In  Sharpe  v.  San  Paul  Ry.  Co,  (1),  Sir  W.  M.  James,  ^.-rr  ^ 
L.J .,  says :—  _^ 

In  this  case  the  oontraotors  undertook  to  make  the  railway  and 
to  do  certain  works,  but  they  undertook  to  complete  the  whole  linCi 
with  everything  that  was  requisite  for  the  purpose  of  completion  from 
the  beginning  to  the  end,  and  they  undertook  to  do  it  for  a  lump 
sum  something  short  of  two  millions  sterling,  which  was  the  amount 
upon  which  the  Brazilian  Government  had  undertaken  to  guarantee 
the  interest.  It  is  important  to  bear  in  mind,  that  the  company  was 
formed  upon  the  basis  of  this  guarantee,  and  it  would  be  a  singular 
hardship  upon  the  fihareholders — almost  a  fraud  upon  them — if  they 
found,  when  they  had  taken  shares  in  a  company  based  on  this 
guarantee,  that  they  were  to  be  compelled  to  pay  something  entirely 
different,  and  to  do  so  in  consequence  of  some  conversations  between 
the  contractors  and  the  engineer. 

*^^  ^^  ^^  ^^  ^^  -^£j-  ^^ 

^^^  ^^^  T^  *^^  ^^^  ^^^  "^^ 

Then  there  was  a  considerable  item  as  to  the  inclines  up  the 
Sierra^  but  every  statement  in  the  bill,  it  seems  to  me,  puts  the 
plaintiffs  completely  out  of  court  as  to  that.  The  bill  says  that  the 
original  specification  was  not  sufficient  to  make  a  complete  railway, 
and  that  it  became  obvious  that  something  more  would  be  required 
to  be  done  in  order  to  make  the  line.  But  their  business,  and  what 
they  had  contracted  to  do  for  a  lump  stmi,  was  to  make  the  line  from 
terminus  to  terminus  complete,  and  both  these  items  seem  to  me  to 
be  on  the  face  of  them  entirely  included  in  the  contract.  ITiey  are 
not  in  any  sense  of  the  word  extra  works. 

^^^  ^^  ^^  ^^  ^^  ^^  ^^  ^w^ 

The  plaintiffs  then,  thirdly,  say  that  they  were  not  to  lay  out 
more  than  £60,000  on  the  stations,  and  I  think  it  has  been  made 
out  that  they  were  not  to  do  so,  but  if  they  did,  there  was  to  be 
compensation  for  it,  and  that  was  to  be  one  of  the  things  to  be 
included  in  the  final  certificate  to  be  made  by  the  engineer  settling 
everything  on  the  full  completion  of  the  work,  and  the  engineer  has 
made  his  certificate  finding  an  ultimate  balance  upon  all  the  accoimts 
which  certificate  is  not,  according  to  my  views  of  the  pleadings,  in 
any  way  impeached  on  any  grounds  which  this  court  can  take  cog- 

(1)  L.  B.  S  Ch.  e07. 
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1877       nizance  of.    It  is  not  pretended  that  Mr.  Brunlees  did  not  oome  to  a 

^T^^       concluflion  to  the  hest  of  his  belief,  and  according  to  the  best  of  his 

9^         judgment.    He  was  to  determine  the  sums  to  be  paid,  and  was  not 

Thb  Quim.  like  an  arbitrator  dealing  with  evidence,  or  like  a  judge  dealing  with 

Ritfih'A.  J  *  ^*^  ®^^^*  '^^®  ^®'y  object  of  leaving  these  things  to  be  settled  by 
an  engineer  is  that  you  are  to  hare  the  practical  knowledge  of  the 
engineer  applied  to  it,  ani  that  he,  as  an  independent  man,  a^ sur- 
veyor, a  valuer,  an  engineer,  is  to  say  what  is  the  proper  sum  to  be 
paid  under  all  the  circumstances.  That  was  the  agreement  between 
the  parties.  'I  he  contractors  relied  upon  Mr.  Brunlees  and  the  rail- 
way company  relied  upon  Mr.  Brunleee,  That  is  the  ordinary  courae 
between  such  companies  and  such  contractors,  and  practically  it  is 
found  to  be  the  only  course  that  is  convenient  for  all  parties  and 
just  to  all  parties  ;  I  myself  should  be  very  loath  to  interfere  with 
any  such  stipulation  upon  any  grounds  except  de&ult  or  breach  of 
duty  on  the  part  of  the  engineer. 

In  Roberts  Y.  The  Bury  Improvement  Commisiioners  (1), 
Willett  J ,  Bays :  • 

The  question  arising  in  this  oase  is  simply  whether  the  Bury  Im- 
provement Commissioners,  having  employed  the  plaintifi  to  do  cer- 
tain work  according  to  a  specification,  and  the  architect  having 
decided  that  he  was  not  proceeding  with  due  diligence,  the  commis- 
sioners were  justified  under  the  27  clause  of  the  agreement,  in  inter- 
fering and  taking  the  works  out  of  his  hands.  That  question  depends 
on  the  construction  of  ^the  agreement,  and  mainly  on  the  27th  clause, 
which  must  of  course  be  construed  with  due  regard  to  the  remainder 
of  the  agreement,  but  the  cardinal  rule,  that  the  court  should  be 
guided  more  by  the  words  of  the  clause  dealing  specifically  with  the 
matter  than  by  any  general  inference  from  the  whole  contract,  ought 
to  be  applied.  Taking  first,  then,  the  27th  clause,  it  provides  'that 
it  shall  be  lawful  for  the  said  burial  board,  in  case  the  said  con- 
tractors shall  fail  in  the  due  performance  of  any  part  of  this  under- 
taking ;  these  words  are  very  stringent,  because  they  deal  generally 
with  any  breach  of  contract,  and  show  that  the  contractor  was  willing 
to  trust  himself  to  the  good  conduct  of  the  board,  because  one  can 
hardly  conceive  a  case  in  which  no  small  breach  of  contract  should 
occur,  of  which  a  captious  person  might  take  advantage.  Ilie  clause 
goes  on  '  or  shall  become  bankrupt  or  insolv^t,  or  shall  compound 
with  his  creditors,  or  propose  any  composition  to  his  creditors  for 
the  settlement  of  their  debts,  or  shall  carry  on,  or  propose  to  carry 

(1)  li,  B.  4  C.  P.  55, 
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on|  his  buBiness  under  inspectors  on  behalf  of  his  oreditorsy  or  shall       1877 
commit  any  act  of  bankruptcy.    Here  are  a  niunber  of  specific  acts       ^T^' 
mentioned  in  respect  of  which  no  case  of  hardship  could  be  pleaded         ^^ 
as  a  reason  why  the  penalty  imposed  by  the  clause  should  not,  be  Thb  Qttxex, 
exacted.    Then  follows  the  proviso,  on  which  the  present  case  turns ;  p>x*T^  t 
and  it  is  put  on  a  footing  of  equality  with  the  specific  acts  pre-  ' 

viously  referred  to.  Now,  what  is  it  which  is  to  produce  the  same 
effect  as  any  of  those  previously  described?  It  is,  'or  shall  not  in 
the  opinion,  and,  according  to  the  determination  of  the  said  archi- 
tect, exercise  due  diligence,  and  make  such  due  progress  as  would 
enable  the  works  to  be  effectually  and  efficiently  completed  at  the 
time,  and  in  the  manner  aforesaid,*  that  is  the  time  provided  for  by 
the  parties.  It  does  not  seem  necessary  to  refer  to  any  distinction 
between  the  time  originally  provided  by  the  contract,  and  that  which 
might  be  settled  by  the  architect  ]  it  must  be  taken  that  before 
the  time  originally  specified  had  arrived,  and  before  any  extension  of 
time  had  been  given,  the  board  put  in  force  the  stringent  powers 
given  them  by  the  contract,  and  on  a  certificate  by  the  architect, 
that  due  dilligence  had  not  been  exercised  took  possession  of  the 
works,  and  of  the  plant  and  tools  of  the  contractors.  What,  then,  is 
the  effect  of  the  words  ''  shall  not,  in  the  opinion,  and  according  to 
the  determination  of  the  architect,  exercise  due  diligence,  and  make 
such  due  progress  as  would  enable  the  works  to  be  effectually  and 
efficiently  completed  at  the  time  and  in  the  manner  aforesaid."  It 
is  not  only  a  proviso  for  an  additional  or  alternative  event  in  which 
the  powers  of  the  board  might  be  put  in  force,  but  a  judge  is  appoint- 
ed by  the  parties  to  decide  whether  that  event  has  happened.  The 
right,  therefore,  is  made  dependent,  not  on  the  event,  but  on  the 
determination  of  the  judge  that  it  has  occurred.  Now,  the  plea 
foimded  in  the  27th  clause  states  that  such  a  default  did  take  place, 
which  is  superfluous,  and  need  not  have  been  averred,  and  that  the 
plaintiff  did  not,  according  to  the  opinion  and  determination  of  the 
architect,  exercise  due  diligence.  Up  to  this  point,  the  case  seems  to 
raise  much  the  same  question  as  was  raised  in  the  cases  where  there 
was  a  proviso  in  a  lease  that  it  should  terminate  if  the  tenant  became 
bankrupt,  and  the  tenant  having  been  adjudicated  bankrupt,  the 
question  arose  whether  it  was  necessary  that  he  should  have  been  so 
adjudicated  on  sufficient  grounds  in  order  to  terminate  the  lease,  and 
it  was  held  by  the  majority  of  the  court  that  he  need  not.  That 
opinion  is  clearly  the  one  to  be  acted  on  here,  for  it  has  been  often 
decided  on  such  contracts  as  the  present  one,  that  the  decision  of  the 
architect  means  merely  his  decision  in  fact  and  not  his  decision  on 
reasonable  grounds ;  the  plea  thereforei  is  good  and  sufficient 
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1877  U  it  amwered  by  any  of  the  replioations?    By  the  fint,  the  oon- 

T"^^  tmotor  sets  up  aguiut  the  deolsion  of  the  architect)  that  the  delay 
9,  arose  from  acta  and  defaults  of  the  defendants  in  not  deliyering  the 
Tn  Quaur.  plans  and  laying  out  the  ground  in  due  time.  We  must  look,  then, 
Bit^ie  J  ^  "^^  what  powers  are  given  to  the  architect.  And  two  clauses  are 
.«««.  materiali  the  4th  and  24th,  The  4thy  in  terms,  gives  the  architect 
the  power  and  discretion  to  give  what  further  diawings  and  plans  he 
thinks  right }  but  assuming  that  that  were  not  so,  and  that  the  delay 
in  giving  the  plans  was  unjustifiable,  what  would  be  the  oonseqaenoe 
of  such  delay  T  That  appears  to  be  provided  for  by  the  24th  clause^ 
which  gives  power  to  the  architect,  under  those  circumstances,  to 
extend  the  time  for  the  completion  of  the  works.  It  would 
seem,  therefore,  that  all  the  matters  relied  on  in  the  first  repli- 
cation are,  in  truth,  matters  which  the  architect  ought  to  have 
taken  into  his  consideration  in  determining  whether  there  should  be 
an  extension  of  time,  and,  therefore,  also,  in  determining  whether 
the  plaintifif  used  due  diligence )  and  the  replication  only,  in  fkct^ 
sets  up  reasons  why  the  architect  should  not  have  given  the  certifi- 
cate he  did.  It  is,  therefore,  in  fact,  an  appeal  from  the  architect, 
and  not  something  paramount  to  his  judgment,  and  not  intended  to 
be  decided  by  him.  Upon  these  grounds  it  would  seem  that  the 
replication  is  not  sustainable. 

♦  9|e  ♦  4e 

There  is  an  apparent  equity  introduced  into  the  replication  by  the 
averment  that  it  was  the  opinion  of  the  architect  that  the  plaintiff 
was  entitled  to  extra  time,  but  unless  this  is  to  be  taken  as  implying 
bad  faith  on  the  part  of  the  architect,  it  really  means  nothing,  because 
people  may  act  band  fide  on  other  persons'  opinions  instead  of  their 
own,  or  may  feel  bound  by  authority  to  act  in  a  particular  way  con- 
trary to  their  own  views. 

*  ♦  ♦  3|C 

If  the  second  replication  is  bad,  the  third  one  is  bad  alao^  for 
similar  reasons.  Referring  now  to  the  authorities  relied  upon  by  the 
plaintiff,  the  broad  distiaction  is  that  in  them  the  penalty  was  to 
accrue  on  a  given  event,  viz.,  the  fidlure  of  the  contractor  to  fulfil 
his  contract,  and  it  was  held  in  them  that  the  failure  must  not  have 
been  caused  by  the  other  party ;  but  in  this  case  the  penalty  was  not 
to  accrue  on  the  failure  of  the  plaintiff  to  perform  his  contract,  nor 
on  any  want  of  diligence  on  his  part,  but  upon  the  judgment  of  the 
architect  that  there  was  such  failure  and  want  of  diligence ;  the 
parties  have  made  the  architect  the  judge  of  the  facts,  and  when  he 
has  given  his  judgment  the  penalty  accrues  whatever  the  real  facts 
maybe. 
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MantaguelSmith,  J.,  says :  1B77 

J[|^  Now,  the  architect  has  determined  that  the  plaintiff  did  not  exer*      Jokbs 
cise  such  due  diligence.    It  was  not  denied,  in  the  first  replication,  ^p     q' 
that  he  has  come  to  that  opinion  and  determination,  for  the  answer       ...^ 
given  in  it  is  that  the  want  of  due  diligence  was  a  consequence  of  Bitchiei  J. 
the  acts  of  the  defendants.    That  is  an  issue  which  cannot,  I  think,       ""^ 
he  lelt  to  a  jury,  because,  looking  at  the  whole  contract,  I  think  the 
parties  intended  to  make  the  ai*chitect  the  judge,  and  that  his  judg- 
ment should  not  be  reviewed.    I  think  they  meant  to  leave  to  him 
the  question  whether  there  was  a  want  of  due  diligence,  and  that  he 
was  bound  to  take  into  his  consideration  all  the  matters  now  relied 
on  by  the  plaintiff.    It  seems  to  me  that  this  case  is  distinguishable 
from  Woody,  Secretary  of  Siaie  for  India  (I),  because  there  was 
nothing  in  the  contract  relied  on  in  that  case  equivalent  to  the  27th 
clause  in  this.    Every  case  of  this  kind  must  turn  on  the  construe 
tion  of  the  particular  contract,  and  if  on  the  true  construction  an 
arbitrator  is  appointed  to  decide  the  question  without  appeal,  hie 
decision  cannot  be  reviewed. 

In   Stadhard  v.  Lee  (1),  Cockburn,  C.  J.,   deliyering 
the  judgment  of  the  Court,  says  : — 

We  are  equally  clear  that,  where  from  the  whole  tenor  of  the 
agreement  it  appears  that  however  unreasonable  and  oppressive  a 
stipulation  or  condition  may  be  the  one  party  intended  to  insist  upon 
and  the  other  to  submit  to  it,  a  court  of  justice  cannot  do  otherwise 
than  give  full  eftect  to  the  terms  which  have  been  agreed  upon 
between  the  parties.  It  frequently  happens,  in  the  competition 
which  notoriously  exists  in  the  various  departments  of  business,  that 
persons  anxious  to  obtain  contracts  submit  to  texms  which,  when 
they  come  to  be  enforced,  appear  harsh  and  oppressive.  From  the 
stringency  of  such  terms  escape  is  often  sought  by  endeavouring  to 
read  the  agreement  otherwise  than  according  to  its  plain  meaning. 
But  the  duty  of  a  court  in  such  cases  is  to  ascertain  and  to  give  effect 
to  the  intention  of  the  parties  as  evidenced  by  the  agreement,  and 
though,  where  the  language  of  the  contract  admit  of  it,  it  should  be 
presumed  that  the  parties  meant  only  what  was  reasonable,  yet,  if 
the  terms  are  clear  and  unambiguous  the  court  is  bound  to  give 
effect  to  them  without  stopping  to  consider  how  far  they  may  be 
reasonable  or  not.  Now,  on  carefully  considering  the  contract 
between  these  parties,  we  are  satisfied  that  the  intention  was  that 

(1)  7  L.  T.  N.  Si  736.  (1)  3  B.  &  S.  364. 


f  Appendix  to 
622  BXOHBQUBK  COUBT  OP  CANADA.  \  VOL.  VH, 

(      a  C.  R. 

1877       the  defendantB,  if  dissatisfied,  whether  with  or  without  sufficient 
^T"^       reason,  with  the  progress  of  the  work,  should  have  the  absolute  and 
9,         unqualified  power  to  put  on  additional  hands  and  get  the  work  done, 
Tbm  Qukkv.  and  deduct  the  cost  frdm  the  contract  price  payable  to  the  plaintifi, 
<n.rrr"  *   and  therefore,  if  these  terms  had  been  ever  so  unreasonable,  we 
-.—       should  have  felt  bound  to  give  effect  to  them  and  to  hold  that,  so 
long  as  the  defendants  were  acting  bond  fide,  imder  an  honest  sense 
of  dissatisfaction,  although  that  dissatisfaction  might  be  ill-founded 
and  imreasonable,  they  were  entitled  to  insist  on  the  condition,  and, 
consequently,  that  the  replication,  which  only  alleges  that  their  dis- 
satis&ction  was  unreasonable  and  capricious,  but  which  stops  short 
of  alleging  nuUa  fides  in  the  defendants  in  acting  as  is  stated  in  the 
plea,  is  insufficient.     We  feel,  however^  botmd,  in  justice  to  the 
defendants,  to  add  that  we  do  not  consider  the  stipulation  in  ques- 
tion unreasonable.    It  amounts  only  to  this,  that  the  defendants  who 
are  the  principal  contractors  for  a  great  public  work,  and  who  are 
themselves  probably  under  stringent  terms  to  complete  the  under- 
taking with  despatch,  insist  in  employing  the  plaintiff  to  do  a 
subordinate  portion  of  the  work,  that  if  such  work  should  not  pro- 
gress as  rapidly  as  they  may  desire,  they  shall  be  at  liberty  to  put  on 
more  hands  and  deduct  the  cost  of  them  from  the  contract  price, 
still  leaving  to  the  plaintiff  the  benefit  of  the  contract. 

In  Jones  y.  SL  John's  College  (1),  Mellor^  J.,  Bays : — 

Mr.  Manisty  concedes  that  in  general,  where  the  works  are  specific 
and  the  contractor  can  form  his  estimate  upon  them,  however  absurd 
his  contract  may  be,  for  instance,  if  he  undertook  to  build  some  gr^at 
work  within  a  year,  which  it  is  utterly  impossible  he  could  do,  still  as 
he  had  the  power  of  measuring  and  knowing  the  nature  of  the  work, 
and  understanding  and  forming  a  judgment  upon  his  capacity  to  do 
it,  he  cannot  excuse  himself  by  saying  it  was  impossible  to  do  it  in 
the  time.  But  then  Mr.  ManUly  contends  when  a  contract  provides 
for  alterations  to  be  prescribed  by  the  other  party,  that  it  is  impossi* 
ble  for  a  man  so  to  bind  himself  as  to  exclude  him  from  the  benefit 
of  the  implied  condition,  that  the  order  should  be  such  as  could  be 
completed  within  the  time.  But  as  I  have  said,  I  do  not  think  we 
can  imply  this.  •  •  • 

In  Roberta  v.  Bury  Commissioners  (2)  it  is  undoubtedly  shown  by 
the  judgment  of  my  brother  Blackburn  and  myself,  that  if  people 
will  bind  themselves  to  absurd  regulations  or  to  matters  that  appear 
impossible  to  be  performed  within  the  time,  they  must  take  the  con- 

(1)  L.  B.  6  Q.  B.  115.  (2)  Ubi  supra. 
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sequences  of  it,  and  thereforei  if  you  make  such  a  bargain  it  is  clear  1877 
you  cannot  imply  a  condition  which  appears  inconsistent  with  it.  ^f^ 
Therefore,  so  far  as  the  authority  of  the  case  goes  they  do  not  sup-  ^^ 

port  Mr.  Man  is  ty*  8  argument.     Impossibilities  may  be  of  various  The  Qukeh. 

^^^'                                                                                                       Ilitehk,J. 
It  is  remarkable  in  how  many  of  these  contracts,  which  certainly       

seem  one  sided,  one  party  puts  himself  in  the  power  of  another,  but 
people  are  content  to  enter  upon  works  and  contracts  of  this  descrip- 
tion, because  they  rely  that  the  person  named  will  not  give  them 
orders  that  they  cannot  do. 

Lush^  J.,  says : 

I  am  entirely  of  the  same  opinion ;  nothing  can  be  more  clear  or 
explicit  than  the  contract  into  which  the  plain tiJSs  chose  to  enter,  and 
by  that  contract  they  must  be  bound.  We  cannot  relieve  them  from 
it  because  it  happens  to  operate  hardly  upon  them ;  we  have  only  to 
ascertain  what  the  contract  is. 

No  stipulation  can  be  implied  in  any  contract  which  is  at  variance 
with  the  express  terms  of  the  contract. 

Hannen^  J.,  says : 

Undoubtedly  it  may  be  an  unusual  or  an  unwise  contract  to  enter 
into,  but  there  is  no  reason  why  a  man  should  not  enter  into  such  a 
contract.  Certainly,  if  he  does  in  direct  terms  enter  into  a  contract 
to  perform  an  impossibility,  subject  to  a  penalty,  he  will  not  be 
excused  because  it  is  an  impossibility,  so  if  he  does  bind  himself  to 
perform  an  impossibility,  if  a  certain  named  person  shall  require  him 
so  to  do,  there  is  nothing  illegal  in  putting  himself  under  such  an 
obligation  as  that,  and  the  question  is  whether  or  not  the  contract 
as  set  out  in  the  rejoinder  shows  that  the  plaintiffs  did  in  effect  bind 
themselves;  With  regard  to  the  language  of  that  contract,  I  must 
say  it  seems  to  be  impossible  for  the  English  language  to  supply 
words,  by  which  a  man  can  so  bind  himself  if  this  contract  does  not. 
It  is  perfectly  plain  that  the  intention  was  to  rely  on  the  fairness,  as 
well  as  the  skill  and  judgment  of  the  person  who  was  the  clerk  of 
the  works,  checked  as  he  would  be  by  a  responsible  person,  namely, 
the  bursar  of  the  college.  It  was  intended  to  rely  on  their  fairness 
and  judgment,  and  I  can  see  nothing  unreasonable  in  men  so  agree- 
ing to  be  bound  by  the  fairness  and  judgment  of  others,  therefore, 
unless  we  are  obliged  to  hold  that  a  man  could  under  no  circum- 
Btances  so  bind  himself,  I  should  be  compelled  to  come  to  the  con- 
clusion X  haye  arrived  at;  that  the  contract  does  so  bind  the  plain- 
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1877       tifffi  and  for  these  reasons  I  agree  in  the  judgment  of  the  rest  of  the 

^T'^      oourfc 

JONIS 

,^  jj*  In  Russell  r.  Da  Bandeira  (1)  Erie,  C.  J.,  Bays : 

TmiQinav. 

— -^  It  almost  invariably  happens  that,  in  the  course  of  the  constmc- 

Bitchiei  J«  ^Iqu  of  a  hoiue  or  a  ship  or  other  extensive  work,  the  party  for  whom 
"^  the  work  is  done,  from  time  to  time,  desires  to  have  additions  and 
alterations,  and  it  is  by  no  means  an  unusual  thing  toi'^sert  a  clause, 
providing  that  the  employer  shall  not  be  liable  for  extras  or  additions 
unless  there  be  an  order  in  writing  fixing  the  price,  or  the  certificate 
of  an  architect  for  the  work  so  done.  In  many  cases  the  court, 
though  satisfied  that  the  builder,  acting  upon  the  faith  of  an  oral 
request,  has  fairly  done  the  work  for  which  he  seeks  to  be  paid,  has 
felt  itself  to  be  fettered  by  the  express  terms  of  the  bargain  the 
parties  have  entered  into.  We  cannot  yield  to  suggestions  of  hard- 
ship on  the  one  side  or  the  other,  though  I  mnst  confess  that,  accord- 
ing to  my  experience,  the  hardship  has  most  commonly  been  upon 
the  side  of  the  employer.  By  the  terms  of  this  contract  the  £10,400 
is  inclusive  of  all  charges  for  the  ship  finished  and  fitted  perfectly  in 
every  respect,  and  no  charges  are  to  be  demanded  for  extras ;  but 
any  addition  or  additions  which  may  be  made  by  an  order  in  writing 
of  Sir  George  Sariorious,  as  an  extra  or  .extras,  are  to  be  paid  for  at 
a  price  to  be  previously  agreed  upon  in  writing.  No  additions  were 
ordered  by  the  admiral  in  writing,  but  during  the  progress  of  the 
work  orders  were,  from  time  to  time,  given  by  persons  who  repre- 
sented the  Portuguese  Government  for  additions  and  alterations,  for 
which,  under  ordinary  circumstances,  Mr.  Seoti  BuseeU  mi|^t  well 
suppose  he  was  to  be  at  liberty  to  charge.  He  might  have  declined 
to  comply  with  these  requests  imless  they  were  made  in  writing.  I 
feel  bound  to  give  effect  to  the  terms  of  the  contract,  and  to  hold 
that  the  extras  and  additions  supplied  not  under  written  orders 
during  the  performance  of  the  contract,  form  part  of  the  contract  for 
the  construction  of  the  ship,  and  are  not  to  be  paid  for  by  the 
defendant. 

Bples^  J.  (2),  says : 

I  must  own  I  felt  very  much  disposed  to  escape,  if  possible,  from 
Mr.  Collier^ e  argument,  with  respect  to  the  articles  supplied  and 
work  done  without  orders  in  writing,  but  I  think  the  cases  he  has 
referred  to  are  too  strong  to  be  got  over )  especially  that  of  Seoti  v. 
The  Corporation  of  Liverpool  (3),  which  is  substantially  the  same  as 

(1)  13  a  B-  N.  a  200.  (2)  P.  205. 

(3)  28  L.  J.  (Gh.)  230. 
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this  case.    It  is  a  salutary  rule,  and  ought  not  to  be  broken  in  upon.       1877 
The  contractor  has  no  right  to  complain  if  he  loses  the  the  price  of       ^^^^ 
extras  and  additions,  which,  in  disregard  of  the  stipulation  he  has  |^ 

entered  into,  he  furnishes  without  getting  a  written  authority.  Thb  Qukik. 

In  Clarke  v.  Watson,  Erie,  C.  J.,  (1)  said  :  Ritchie,  J. 

I  am  of  opinion  that  the  jiulgmont  in  this  case  ought  to  be  for  the  -— * 
defendants.  The  contract  which  they  entered  into  was,  to  pay  to 
the  contractors,  the  ]>laintifirs,  certain  sums  on  pioduction  by  them  to 
the  defendants,  or  one  of  them,  of  the  certificate  of  William  Lambertf 
or  other  the  surveyor  for  the  time  of  the  defendants.  Many  con- 
tracts are  so  made.  Every  man  is  the  master  of  the  contract  he  may 
choose  to  make,  and  it  is  of  the  highest  importance  that  every  con- 
tract should  be  construed  according  to  the  intention  of  the  con- 
tracting parties  ;  and  it  is  important  in  a  case  of  this  descri^  tion  that 
the  person  for  whom  the  work  has  been  done  should  not  be  called 
upon  to  pay  for  it  until  some  competent  person  shall  have  certified 
that  the  work  has  been  properly  done  according  to  the  contract  and 
specification.  Ilero  the  contract  is,  that  the  money  shall  become 
payable  on  production  by  the  plaintiit's  to  the  defendants  of  the  cer- 
tificate of  their  (defendants')  surveyor,  and  that  the  contractors  have 
duly  and  efiEiciently  performed  and  completed  the  work  to  his  satis- 
faction. No  such  certificate  has  been  produced.  But  it  is  said,  that 
tlie  plaintifiFs  have  done  all  things  necessary  to  entitle  them  to  have 
the  certificate  of  the  surveyor  that  the  works  had  been  duly  per- 
formed and  completed  to  his  satisfaction,  and  that  the  said  surveyor 
had  wrongfully  and  improperly  'neglected  and  refused  so  to  do.' 
That,  in  my  opinion,  is  not  sufi&cient.  If  it  had  been  alleged  that  the 
defendants  wrongfully  colluded  with  the  surveyor  to  cause  the  certi- 
ficate to  be  withheld,  they  could  not  have  sheltered  themselves  by 
their  own  wrongful  act.  But  the  word  ^'  wrongfully,''  as  used  here, 
does  not  indicate  anything  of  that  sort ;  if  the  plaintiffs  had  intended 
to  rely  on  the  withholding  of  the  certificate  as  a  wrongful  act  on  the 
part  of  the  defendants,  they  should  have  stated  how  it  was  wrong- 
ful. This  is  in  effect  an  attempt  on  the  part  of  the  plaintifis  to  take 
from  the  defendants  the  protection  of  their  surveyor  and  to  substi- 
tute for  it  the  opinion  of  a  jury.  That  is  not  the  contract  which  the 
defendants  have  entered  into.  The  allegations  on  the  i  art  of  the 
plaintiffs  are  not,  in  my  judgment,  such  as  to  entitle  them  to  succeed, 

Williams,  J.,  says : 

I  am  of  the  same  opinion ;  notwithstanding  the  surveyor  may  have 
been  wrong  in  withholding  his  certificate,  the  money  is  not  duOt 

(1)  18  C.  B.  X.  S.  284, 
40 
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1877         WUles,  J.,  says : 

J0NB8  I  am  of  the  same  opinion.    Consistently  with  the  allegations  in 

m     Q  this  declaration,  the  only  wrong  the  surveyor  may  have  been  guilty 

_^  '  of  may  be  an  error  in  judgment,  or  he  may  have  refused  to  exercise 
Bitohiei  J.  any  judgment,  in  which  case  the  proper  course  would  have  been  to 

""""*  call  upon  the  defendants  to  appoint  some  other  surveyor  who  will  do 
his  duty. 

In  addition  to  these  cases  may  be  cited  that  of 
Ranger  v.  Qt.  West  Rail,  Co.  (1),  a  leading  case  too 
long  to  be  stated  in  full,  bearing  strongly  on  the 
present,  in  which  the  propriety  of  having  a  proi>er 
referee  in  railway  contracts,  and  making  the  payments 
dei>endent  on  his  certificate,  and  as  to  imposing  and 
enforcing  penalties,  is  folly  discussed,  and  in  which  case 
it  was  held,  though  the  engineer  appointed  by  the 
company  was  a  stockholder  in  the  company  he  was 
not,  by  reason  thereof,  incompetent  to  act  as  such 
referee.  Some  American  cases  I  will  not  set  out  at 
length,  but  merely  name.  A  contract  for  the  construction 
of  a  railway,  by  the  terms  of  which  company's  engineer 
is  to  be  arbiter  of  all  matters  connected  with  the  work, 
will,  if  fairly  made,  be  enforced :  Phelan  v.  Albany  4- 
Susquehanna  R  R.  Co.  (2) ;  Kidwell  v.  Ballimore  Sf  Ohio 
R.  R.  Co,  (8) ;  Allon,  Ml.  Carmel  Sf  New  Albany  R.  R. 
Co.  V.  Norlhcote  (4) ;  Condon  v.  South  Side  R.  R  Co.  (5) ; 
CRtilly  V.  Kerns  (0) ;  Howard  v.  Alleghany  Valley  R.R. 
Co.  {1). 

The  provisions  of  a  contract  between  a  railway  company  and  a  con- 
tractor for  building  a  portion  of  its  road  providmgthat  "  the  engineer 
shall  be  the  sole  judge  of  the  quality  and  quantity  of  all  work  herein 
specified,  and  from  his  decision  there  shall  be  no  appeal,"  •  •  • 
constitute  the  engineer  sole  umpire,  and  if  the  company  furnish  a 
suitable  engineer  no  recovery  can  be  had  for  work  done  under  such 
contract  without  or  beyond  his  estimate,  without  the  most  irrefragible 

(1)  5  H.  L.  72.  (4)  6  lU.  49,  1853. 

(2)  Lansing,  N  Y.  258, 1869.  (5)  14  Gratton  (Va.)  302,  1858. 

(3)  Grattan  (Va.)  676, 1854.  (6)  52  Fenn.  214,  866. 

(7)  69  ib,  489, 1871. 
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proof  of  mistake  in  fact,  or  corruption  on  the  part  of  the  engineer,  or       1877 
positive  fraud  in  the  opposite  party  in  procuring  the  under  estimate.       y*^- 
See    Vandenoerker  v.   Vermont  Central  R,  R,   Co,  (1) ;  Herriek  v.         ^, 
Same  (2).  Thb  Qubbk. 

In  a  contract  for  the  construction  of  a  railroad  it  was  provided  that  p:*Ij^  j 
the  decision  of  the  chief  engineer  should  be  final  and  conclusive  in  ..... 
any  dispute  that  might  arise  between  the  parties  to  the  agreement 
relative  to  or  touching  the  same :  HM,  that  the  indi7idual  who  filled 
the  office  of  chief  engineer  when  the  adjudication  was  called  for,  was 
the  proper  person  to  decide  disputes  between  the  parties ;  and  that 
one,  who  had  held  the  office  at  the  time  the  contract  was  made,  but 
who  had  resigned;  was  not  empowered  to  adjudicate  between  them. 
Sec  North  Lebanan  R,  R.  Co.  v.  Mc  Orann  (3). 

Alterations. 

The  contract  provided  that  alterations  directed  by  the  engineer 
should  ''be  made  as  directed."  Such  alterations  are  within  the 
jurisdiction  of  the  engineer.  Alterations  directed  did  not  abro- 
gate the  contract  or  substitute  a  new  one :  they  were  within  the 
original  contract.    See  O'Reilly  v.  Kerns  (4). 

Extra  work. 

B.  contracted  with  defendant  to  build  its  road,  and  plaintiffs 
Bub-contracted  in  writing  with  B.  to  build  particular  portions  of 
it.  By  both  contracts  the  work  was  to  be  done  to  the  satis- 
faction and  Acceptance  of  company's  engineer,  and  no  claim  was  to 
be  allowed  for  extra  work  unless  it  was  performed  under  written 
contracts  or  orders  signed  by  the  engineer.  Plamtiffij,  in  the  execu- 
tion of  their  contract  with  B,  made  an  excavation  for  a  bridge  agree- 
ably to  the  directions  of  the  engineer,  and  had  left  it  as  finished  ; 
the  engineer  found  it  necessary  to  have  the  excavation  enlarged  and 
ordered  it  done  ;  plaintiffs  made  the  enlargement,  but  no  contract 
was  made  between  them  and  defendant  with  reference  to  it.  Held : 
That  there  was  no  ground  for  implying  or  presummg  a  contract,  and 
that  plaintiffs  could  not  recover  of  defendant  therefor.  See  Vander, 
werker  v.  Vermont  Central  R,  R.  Co,  (5). 

There  could  be  no  claim  for  extra  work  as  the  engineer  had  not 
ordered  in  writing.    Jhid, 

The  rule  is  not  varied  by  the  fact  that  previous  to  doing  the  extra 
work  the  contractors  were  assured  by  the  local  or  assistant  engineeri 

(1)  27  Vt.  130,  185i.  (3)  33  Penn.  530,  1839. 

(2)  Ibid  673.  (4)  52  Penn.  St.  214, 1866, 

(5)  27  Vt.  125,  1854, 
XOJ 
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1877       who  commuuicated  the  order  from  his  chief,  that  they  should  reoeiye 

Y^"^^       extra  coinx>en8ation  therefor,  it  appearing  that  the  assistant  had  no 

^^         authority  to  make  the  promise  for  the  company.    See  Barker  v. 

Tarn  QuiBir.  Troy  and  Rutland  EM  Co.  (1). 

_..  "TT"  T       Certain  detailed  estimates  of  the  cost  of  work  were  annexed  to  the 

Aitchiej  J* 

._^^  contract  for  the  construction  of  a  railway.  Shortly  before  the  con- 
tract was  made  many  i)er8ons,  and  among  them  B.  C.  d:  Co ,  were 
assembled  to  make  proposals  to  the  r^iilway  company  for  the  work. 
These  estimates  were  exhibited  to  them  by  the  engineer  of  the  com- 
pany, who  stated  they  were  made  according  to  his  best  judgment, 
but  were  only  approximate  estimates,  that  they  were  given 
them  that  they  might  liave  the  benefit  of  his  judgment,  and 
that  they  could  go  over  the  gi^ound  and  examine  for  themselves 
B,  C  d'  Cp,  went  over  the  ground,  and  were  experienced  and  com- 
petent enough  to  jud^'e  for  themselves,  but  did  not  make  a  thorough 
examination.  The  contract  was  made  fairly  without  fraud  or  mistake, 
and  was  an  entire  contract  to  do  the  whole  work  for  the  sum  of 
$200,000.  A  portion  of  the  work  proved  to  be  much  more  expensive 
than  wa9  estimated,  from  a  large  excess  of  rock  excavat  on  above 
the  quantity  estimated  Held :  that  B.  C,  &  Co,^  understandingly 
took  the  risk  of  the  work,  and  were  not  entitle  i  to  any  allowance 
beyond  the  contract  price. 

By  the  contract  certain  depot  buildings  were  to  be  erected  by  the 
contractors,  '^  after  such  plans  and  of  buch  dimensions  as  might  be 
adopted  by  the  engineer.  The  engineer  required  certain  of  them  to 
be  built  of  somewhat  larger  dimensions  than  he  had  stated  at  the 
time  of  the  signing  of  the  contract  that  he  should  require,  and  the 
expense  of  their  erection  was  thereby  increased  abf  ve  the  sum 
named  in  the  estimates.  Ileld,  that  the  contractors  were  not  enti- 
tled to  an  allowance  bcyocd  the  contract  price  for  the  increased 
expense.    See  Cannon  v.  Wildman  (2). 

The  plaintiff,  as  a  su1>con tractor  under  B.^  contracted  to  build  a 
section  of  defendants'  road,  and  the  engineers  of  the  company  had 
authority  to  direct  the  removal  of  the  earth  from  one  section  to 
another  when  needed  ;  and  by  the  contract  between  the  company 
and  B,f  he,  Z?.,  was  bound  to  move  the  earth  from  one  section  to 
another,  but  no  engineer  had  power  to  bind  the  company  by  any 
contract  for  grading  and  removing  eartli,  and  if  B,  was  required  by 
the  engineer  to  bo  move  the  earth,  he  could  obtain  compensation 
under  this  contract.  The  engineers  required  plaintiff  to  move  earth 
from  one  section  to  another,  assuring  plaintiff  that  defendant  would 

(1)  27  Vt.  766.  (2)  28  Conn.  472^  1859, 
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pay  for  the  extra  work.    Tlie  work  was  benefioial  to  defendant,  and       1877 
plaintiff  charged  no  more  than  h  would  have  taken  to  procure  the       f'^ 
earth  elsewhere,  but  it  did  not  appear  that  defendant  ever  consented  ^^ 

to  have  plaintiff  do  the  work  on  its  credit,  and  the  plaintiff  had  noTHsQusEy. 
general  contract  wit'i   defendant.    Held,  that  plaintiff  could  not  ^.jTTT"  t 
recover  from  the  railr  lad  company  ;  that  there  wai  nothing  in  the        _ 
duties  of  an  engineer  authorizing  him  to  bind  the  company  for  such 
work  under  such  circumstanoos.     See  Thayer  v.  Vt,  Cen  tral  i?.  /?. 
Cb.(l.) 

As  to  the  forfeiture  aud  liquidated  damages  claimed 
by  the  Crown  to  be  set  off  against  any  amount  that  may 
be  due  the  contractors,  the  contract  provides  that  the 
works  should  be  fully  and  entirely  completed  in  every 
particular,  and  given  up  under  final  certificate  and  to 
the  satisfaction  of  the  commissioners  and  engineer  on 
or  before  the  first  day  of  July,  one  thousand  eight  hun- 
dred and  seventy-one,  time  being  declared  to  be  material 
and  of  the  essence  of  the  contract,  and  in  default  of  such 
completion  as  aforesaid,  on  or  before  the  last  mentioned 
day,  the  contractors  should  forfeit  all  right,  claim  or 
demand  to  the  sum  of  money  or  percentage  thereinafter 
agreed  to  be  retained  by  the  commissioners,  and  every 
part  thereof;  and  also  to  any  moneys  whatever  which 
might  be,  at  the  time  of  the  failure  of  the  completion  as 
aforesaid,  due  and  owing  to  the  contractors ;  and  the 
contractors  should  also  pay  to  Her  Majesty,  as  liquidated 
damages,  and  not  by  way  of  fine  or  penalty,  the  sum  of 
two  thousand  dollars  ($2,000)  for  each  and  every  week, 
and  the  proportionate  fractional  part  of  such  sum,  for 
every  part  of  a  week  during  which  the  works  embraced 
in  the  contract,  or  any  part  thereof,  shall  remain  incom- 
plete, or  for  which  the  certificate  of  the  engineer,  ap- 
proved by  the  commissioners,  shall  be  withheld  ;  and 
the  commissioners  may  deduct  and  retain  in  their  hands 
such  sums  as  may  become  due  as  liquidated  damages, 

(1)  21  Vt,  440. 
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1877      firom  any  siuu  of  money  then  due  or  payable  thereafter 

JosTBs     to  the  contractors. 
Tai  QiTRiir.     There  is  no  doubt  the  work  was  not  completed  with- 

— ^  in  the  time  agreed  on,  and  therefore  the  damages 
'  '  attached ;  the  earliest  period  that  could  possibly  be 
named  as  the  time  when  the  work  was  finally  com- 
pleted, would  be  the  end  of  August,  1872 — ^Mr  Schrieber 
says  not  earlier  than  September,  1872.  This  sum  of 
|2,090  a  week  I  am  bound  to  hold  to  be  liquidated 
damages,  which  the  Crown  has  a  right  to  claim 
against,  and  deduct,  by  way  of  set-off  from  the  sup- 
pliants, without  proving  any  loss  by  delay.  I  can 
discover  no  grounds  for  saying  this  claim  has  been  in 
any  way  waived  or  released  by  the  Crown  or  the  com- 
missioners— assuming  the  commissioners  had  the  power 
to  do  so  after  the  right  of  the  Crown  vested. 

The  tender  of  $12,436.11  was,  I  infer,  intended  to  be, 
if  accepted  by  the  contractors,  in  full  settlement  of  all 
claims  on  both  sides.  In  my  judgment  the  contractors 
could  not  have  legally  claimed  or  enforced  against  the 
Crown  the  full  amount  recommended  by  the  commis- 
sioners, the  item  of  $1,773.84  for  change  of  grade,  being 
the  only  one  for  which  any  legal  liability  could  attach ; 
but  as  the  Crown,  by  its  answer,  appears  to  admit  the 
amount  tendered  as  a  claim  to  which  suppliants  are 
entitled,  I  should  be  prepared  to  award  that  sum  to  the 
suppliants,  less  the  costs  of  the  Crown  in  this  suit,  which 
in  such  case  must  be  borne  by  the  suppliants.  If  the 
Crown,  however,  insist  on  requiring  a  decree  for  the 
penalties  incurred,  the  expediency  of  claiming  which, 
imder  all  the  circumstances,  I  consider  extremely  doubt- 
ful, I  know  of  no  way  that  I  can  escape  the  duty  of 
awarding  it ;  but  in  that  case,  considering  that  no  claim 
was  ever  put  forward  for  the  forfeiture  while  the  work 
was  going  on  that  I  can  discover,  that  it  was  not  urged 
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as  a  fair  and  proper  off-set  to  the  suppliant's  claim  for      ^^77 

extras  until  litigation  commenced,  and  the  answer  was     Jones 

put  in,  that  the  tender  was,  as  I  understand  it,  in  full  rp^^  qxjeev 

settlement  of  all  claims  on  both  sides,  I  think  I  ou^rht      

not,  in  the  exercise  of  a  legitimate  discretion,  to  award      .1^' 

costs  in  addition  to  the  forfeiture,  in  which  latter  case 

the  petition  will  be  simply  dismissed.    In  the  event  of 

an  intimation  being  given  by  the  counsel  on  the  part  of 

the  Crown  that  the  forfeiture  is  not  insisted  on,  the 

formal  judgment  will  be  in  favor  of  the  suppliants  for 

the  sum  oi  $12,436.11,  less  the  costs  of  the  Grown  in 

this  case,  to  be  taxed  and  deducted  from  the  said  sum, 

and  the  balance  paid  by  the  Crown  to  the  suppliants  in 

full. 

The  Crown  not  insisting  on  the  for/eituret 

a  judgment  was  entered  for  amount 

tendered  less  costs  of  the  Crown. 

Solicitor  for  the  suppliant :  William  Miller. 

Solicitor  for  the  Crown :  A.  F.  Mclntyre. 


MARSHALL  WOOD Suppliant;     1876 

HER  MAJESTY  THE  QUEEN Bespondeot. 

Petition    of  rights  Application  for   security  for  costSf  when   1o 

be  made. 

Where,  by  a  letter  addressed  to  the  suppliant,  the  Secretary  of  the 
Public  Works  Department  stated,  that  he  was  desired  by  the 
Minister  of  Public  Works  to  offer  the  sum  of  $3,950  in  full  settle- 
ment of  the  suppliant's  claim  against  the  department,  an  appli- 
cation on  behalf  of  the  Crown  for  security  for  costs  was  ref  ased, 
on  the  ground  that  the  power  of  ordering  a  party  to  give  security 


*Pb3Sbnt  : — Foamier,  J. 
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1876  for  costs,  being  *  matter  of  discretion  and  not  of  absohite  ri^ti 

2^7^  the  Crown  in  thb  case  could  suffer  no  inconvenience  from  not 

Wood 
9^  getting  security,  as  well  as  on  the  ground  of  delay  in  making  the 

Tbi  Qumr.        eppUoation. 

Application  for  security  for  costs  in  this  court  must  be  made 

within  the  time  allowed  for  filing  statement  in  defencOi  except 

under  special  circumstances. 

1  HE  petition  of  right  was  filed  on  the  Ist  September, 
1876,  by  the  suppliant,  who  described  himself  therein 
as  "  of  the  city  of  London  and  connty  of  Middlesex  in 
that  part  of  Great  Britain  and  Ireland  called  England.'^ 
On  the  27th  September,  the  day  before  the  statement 
in  defence  was  due,  the  counsel  for  the  Crown  asked 
the  solicitors  for  the  suppliant  for  further  time  to 
answer,  and  obtained  one  week.  The  statement  in 
defence  was  not  fyled  at  the  expiration  of  the  week, 
but  on  the  27th  October  the  solicitors  for  the  Crown 
wrote  to  the  solicitors  for  the  suppliant  stating  that 
tl\e  statement  in  defence  was  in  the  hands  of  the 
printer,  and,  for  the  first  time,  asking  security  for  costs. 
On  the  13th  November,  the  agents  of  the  solicitors  for 
the  Crown  took  out  a  summons  calling  upon  the  sup- 
pliant to  show  cause  vvhy  security  for  costs  should  not 
be  given,  and  for  a  stay  of  proceedings.  This  summons 
was  enlarged  until  the  27th  November. 

Mr.  Cockburn^  Q.C.,  for  suppliant : 

There  is  some  obscurity  about  the  practice  to  be 
followed  in  this  court  on  such  an  application — whether 
that  of  the  Court  of  Chancery  or  that  of  the  Common 
Law  Courts.  In  chancery  the  application  must  be 
made  before  time  for  answering  expires  or  is  extended, 
when  the  residence  of  tho  plaintiff  appears  on  the  face 
of  the  bill.  In  this  case  the  summons  ought  to  be  dis- 
charged on  two  grounds  : — 1.  Because  the  application 
was  not  made  within  the  time  allowed  to  file  the 
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Btatement  of  defence.    See  Smiih  v.  Day  (!) ;  Arthur  v.      ^^76 
Brown  (2).     2.  Because  the  Government  had  sufficient     wood 
security  in  their  own  hands,  as  they  admit  that  they  ^^^  o^j^^ 

owe  the  suppliant  the  sum  of  $3,950.    See  Re  Carroll  (3);      

2  Arch  hold's  Q.  B.  Pract.  (4). 

Mr.  A.  F.  Mc  Inly  re,  for  the  Attorney  Q-eneral : — 
By  the  15th  sec.  of  the  petition  of  Bight  Act,  1876, 
and  258th  rule  of  the  Exchequer  Court  Kules,  the  prac- 
tice in  use  in  Her  Majesty's  High  Court  of  Justice  in 
England  is  to  be  followed,  where  no  other  provision  is 
made.  Now  by  the  English  petition  of  Right  Act,  23 
and  24  Vic,  ch.  34,  a  party  may  intitule  his  petition  in 
any  one  of  the  Supremo  Courts  of  Common  Law  or 
Equity  at  Weslminser,  in  which  the  subject-matter  of 
such  petition,  or  any  material  part  thereof,  would  have 
been  cognizable  if  the  same  had  been  a  matter  in  dis- 
pute between  subject  and  subject ;  and  sec.  7  makes 
the  practice  and  procedure  of  the  Courts  of  Law  and 
Equity,  respectively,  applicable  to  petitions  of  right. 
This  petition  is  framed  alter  the  Common  Law  form, 
and  would  have  been  tried  in  a  Common  Law  Court, 
and  therefore,  the  Common  Law  Eules  as  to  security 
for  costs  should  be  followed,  which  is  that  security  can 
be  applied  for  at  any  time  before  issue  joined.  As  to 
the  2nd  objection — the  funds  referred  to  are  not  such 
as  would  satisfy  a  demand  for  security  for  costs.  JTtY- 
kenny  Rly.  Co.  v.  Fielden  (5) ;  Higgins  v.  Manning  (6). 

FOURNIER,  J. : — 

The  application  lor  security  for  costs  in  this  case 
ought  to  have  been  made  within  the  time  allowed  for 
filing  the  statement  of  defence.    The  Crown  has  asked 

(1)  2  Ont.Chy.  Ch.  TIA'A),  (4)  12th  Ed.  p.  1418. 

(2)  3  Ont.Chy.  Ch.  R.  390.  ("»)  0  Exch.  81. 

(3)  2  Ont.Chy.  Ch.  R.  305.  (0;  r,  Ont.  Prtc.  K.  147. 
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1876      for  and  obtained  an  extension  of  time  to  file  a  statement 
Wood     of  defence,  and  has  thereby  waived  its  right  to  demand 

— ^  Application  for  secnrity  for  costs  in  this  Court  must 
'"^^  ^*  be  made  within  the  time  allowed  for  filing  a  statement 
in  defence,  except  under  special  circumstances.  The 
power  of  ordering  a  party  to  give  security  for  costs 
being  a  matter  of  discretion,  and  not  one  of  absolute 
right,  and  it  appearing  that  the  GU)vernment  offered  by 
letter  from  the  Secretary  of  the  Public  Works  Department 
the  sum  of  |3,950  to  the  suppliant  in  settlement  of  his 
claim — in  the  exercise  of  my  discretion,  I,  on  this  ground 
also,  refuse  the  application,  as  in  my  opinion,  the  doing 
so  cannot  subject  the  Crown  to  any  inconvenience, 
whilst  its  allowance  might  cause  great  hardship  to  the 
suppliant. 

The  summons  is  therefore  discharged.    Costs  to  be 
costs  in  the  cause  to  the  suppliant. 

* 

Summons  discharged. 

Solicitors  for  suppliant :    Cockburn  4*  Wright. 

Solicitors  for   respondent:     Mowat^  Maclennan    4* 

Downey. 


1877     MARSHALL  WOOD ...Suppliant; 

•April  16,23.  ^^ 

—     HER  MAJESTY  THE  QUEEN Respondent. 

Petition  of  rights  Executory  contract — Recovery  of  value  of  work 
done  if  expenditure  unauthorized  by  Parliament—^l  Vic,  e.  12^ 
'  $ec8,  7  J  15  and  20. 

By  his  petition  of  right;  TT.,  a  sculptor,  alleged  that  he  was  emplojed 
by  the  dominion  Grovernment  to  prepare  plans,  models,  specifi- 
cations and  designs,  for  the  laying  out,  improvement  and  estab- 

♦Prmbnt— Sir  W.  B,  Richards,  C  J. 
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lishment  of  the  Parliament  square,  at  the  city  of  Ottawa;  that       1877 
he  had  done  so,  and  superintended  the  work  and  construction      ^^'^ 
of  said  improvements  for  siz  months.    He  claimed  $50,000  for         ^^ 
the  value  of  his  work.    31   Vic.f  ch.  12  by  sec.  7  provides  that,  Thb  Qubbh 
when  executoiy  contmcts  are  in  writing  they  shall  have  cer-       "~ 
tain  requisites,  such  as  signing,  sealing  and  countersigning  to  he 
binding  j  and  by  sec.  1 5  provides  that  before  any  expenditure 
is  incurred  there  shall  have  been  a  previous  sanction  of  Parlia- 
.ment,  except  for  such  repaira  and  alterations  as  the  public 
service  demands ;  and  by  nee.  20  requires  that  tenders  sliall  be 
invited  for  all  Avorks,  except  in  canes  of  i)ressing  emergency,  or 
where  from  the  nature  of  the  work  it  could  be  more  expedi- 
tiously and  economically  executed  by  the  officers  and  servants 
of  the  department. 
Heldy^l,  That  the  Crown  in  this  Dominion  cannot  be  held  responsi- 
ble under  a  petiti-^n  of  right  on  ar  executory  contract  entered 
into  by  the  Department  of  Public  Works  for  the  performance  of 
certain  works  placed  by  law  under  the  control  of  the  depart- 
ment, when  the  agreement  therefor  was  not  made  in  conformity 
with  the  above  7th  section  of  31  Vic.f  ch.  12. 

2.  That  imder  sec.  15  of  said  Act,  if  Parliament  has  not  sanctioned 

the  expenditure,  a  petition  of  right  will  not  lie  for  work  done  for 
and  at  the  request  of  the  Department  of  Publio  Works,  unless  it 
be  for  work  done  in  connection  with  repairs  and  alterations  which 
the  necessities  of  the  public  service  demanded. 

3.  That  in  this  case,  if  Parliament  has  made  appropriations  for  these 

works  and  so  sanctioned  the  expenditure,  and  if  the  work  done 
was  of  the  kind  that  might  properly  be  executed  by  the  officers 
and  sei*vant8  of  the  department  under  sec.  20  of  said  Act,  then 
no  written  contract  would  be  necessary  to  bind  the  department, 
and  suppliant  should  recover  for  work  so  done. 

This  was  a  petition  of  right  by  which  the  suppliant 
alleged : 

"That  on  or  about  the  first  day  of  January,  in  the 
year  of  Our  Lord  one  thousand  eight  hundred  and 
seventy-five,  the  Government  of  the  Dominion  of 
Canada  became,  and  were,  and  still  are,  indebted  to 
your  suppliant  in  a  large  sum  of  money,  to  wit,  the  sum 
of  fifty  thousand  dollars  ;  for  that  your  suppliant,  then 
being  a  sculptor,  and  engaged  extensively  in  works  of 
c^rt  at  the  city  of  Landon,  aforesaid,  was  employed  by 
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1^77      the  Goyemment    aforesaid  to  prepare  plans,  models. 
Wood     specifications  and  designs,  for  the  laying  out,  improve- 
^     2*        ment  and  establishment  of  the  Parliament  Square,  at 
— -      the  city  of  OUawa^  aforesaid. 

"  That  your  suppliant  did  make  and  deliver  to  the 
said  Government  of  Canada,  and  at  their  request, 
numerous  plans,  specifications,  models  and  designs,  for 
the  purpose  aforesaid,  and  did,  at  the  request  of  the 
said  Government,  superintend  the  work  and  construe- 
tion  of  said  improvements,  for  a  long  time,  to  wit,  for 
six  months ;  and  your  suppliant  also,  at  the  request  of 
the  said  Government,  made  numerous  voyages  and 
journeys  to  and  from  and  between  London^  aforesaid, 
and  Ottawa,  aforesaid,  in  and  about  the  said  works,  and 
in  and  about  the  obtaining  of  materials  for  the  same ; 
and  also  for  that  your  suppliant  was  engaged  by  the 
said  Government  to  superintend  the  completion  of  the 
said  works  in  accordance  with  said  drawings,  specifica- 
tions, models  and  designs,  and  your  suppliant  did 
accordingly  commence,  and  in  part  perform  the  said 
work,  and  was  always  ready  and  willing  to  do  and 
complete  the  whole  of  the  said  work,  yet  the  Govern- 
ment aforesaid  refused  to  permit  your  suppliant  to 
proceed  with  or  complete  the  said  works,  and  wrongf- 
fully  discharged  and  prevented  your  suppliant  from  so 
doing. 

"  Whereby  your  suppliant  lost  the  price  of  the  work 
so  done,  and  the  profits,  which  would  otherwise  have 
accrued  to  him  from  the  completion  of  the  said  work. 

"  Also  for  that  the  Government  aforesaid  are  indebted 
to  your  suppliant  in  a  large  sum  of  money  paid  out 
and  expended  in  and  about  the  said  drawings,  models 
and  work  and  journeys  by  your  suppliant,  for  them, 
the  said  Government,  at  their  request. 

'*  Your  suppliant,  therefore,  humbly  prays  that  relief 


Appendix  to  1 

VOL.  VIL  f  EXCHEQUER  COURT  OF  CANADA.  tdt 

S.  C«  K«       J 

be  granted  to  him,  and  that  right  be  done  in  the  premises,      ^^^^ 
agreeably  to  the  pronsions  of  **  The  Petition  of  Right     Wood 

A.ctoi  Canada,  1815."  ThbQ^kkx. 

In  answer  to  the  said  petition  Edward  Blake,  Iler      — 
Majesty's    Attorney  General  for  Canada,  on  behalf  of 
Her  Majesty,  made  the  following  defence  : 

"  1.  I  deny  that  the  G-overnment  of  Canada  ever  was 
indebted  to  the  suppliant,  as  alleged  in  said  petition. 

"  2.  I  deny  that  the  suppliant  ever  was  employed  by 
the  Government  of  Canada,  to  prepare  plans,  specifica- 
tions or  designs,  for  the  laying  out,  improvement  and 
establii^hment  of  Parliament  Square  in  the  city  of  Oliawa 
as  alleged. 

"  3.  I  deny  that  the  suppliant  made  or  delivered  to  the 
Government  of  Canada^dX  their  request,  numerous  plans, 
specifications,  models  and  designs,  lor  the  purpose  afore- 
said, or  that  he  did,  at  the  request  of  the  said  govern- 
ment,  superintend  the  work  and  construction  of  the 
said  improvements  for  a  long  time,  to  wit,  for  six  months, 
or  that,  at  the  request  of  the  said  government,  he  made 
numerous  voyages  and  journeys,  to  and  from  and  between 
London  and  Ottawa,  in  and  about  the  said  works,  and  in 
and  about  obtaining  materials  for  the  same,  or  that  he 
was  engaged  by  the  government  to  superintend  the 
completion  of  the  said  works  in  accordance  with  the 
said  drawings,  specifications,  models  and  designs,  or 
that  he  did  commence  and  in  part  perform  the  said 
work,  or  that  the  government  wrongfully  discharged 
and  prevented  him  from  proceeding  with  or  completing 
the  said  works. 

"4.  I  deny  that  the  Government  of  Canada  is  indebted 
to  the  suppliant  for  money  paid  out,  and  expended  in 
and  about  the  said  drawings,  models,  works  and  jour- 
neys, at  the  request  of  the  said  government. 

'*  5. 1  say  that  no  lawful  contract  or  agreement  was  ever 
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1877      made  by  or  on  behalf  of  the  G-overnment  of  Canada  with 
Wood     the  suppliant  for  any  of  the  pretended  seryices  or  mat- 

Tbb  QvBur  ^^^  ^  ^^^  ^^  petition  inentioned,  or  for  the  payment 

to  the  suppliant  of  any  sum  of  money  therefor,  except 

as  hereinafter  stated,  and  there  is  no  record  in  the 
Department  of  Public  Works,  or  ^in  any  of  the  other 
Departments  of  the  said  Government,  of  any  such  con- 
tract or  agreement. 

"  6.  By  the  express  terms  of  the  7th  section  of  the  Act, 
81  Ftc,  ch.  12,  entitled  "  An  Act  respecting  the  Public 
Works  of  Canada f^^  any  such  contract  or  agreement 
must  have  been  signed  and  sealed  by  the  Minister  of 
Public  Works  and  countersigned  by  the  Secretary  of 
the  Public  Works  Department,  and  I  charge  that  no 
such  contract  or  agreement  ever  was  in  fact  so  signed, 
sealed,  or  countersigned. 

"  7.  The  employment  alleged  by  the  suppliant  would 
have  involved  the  expenditure  of  a  large  sum  of  money, 
and  by  the  express  terms  of  section  15,  of  the  last 
mentioned  Act,  such  expenditure  would  have  required 
the  previous  sanction  of  parliament,  and  no  such  pre- 
vious sanction  had  been  given. 

'*  8.  I  believe  the  suppliant  did,  in  fact,  some  time  in 
the  year  1878,  upon  the  strength  of  some  informal  com- 
munications with  some  officers  of  Government,  com- 
mence the  preparation  of  plans,  models  and  specifica- 
tions for  laying  out  and  ornamenting  said  Parliament 
square,  in  the  expectation  that  such  plans,  models,  and 
specifications  would  be  adopted  by  the  Government, 
and  that  he  would  be  employed  in  executing  the  same, 
but  I  say  that  the  same  were  not  in  fact  adopted,  and 
that  they  were  found,  for  various  reasons,  not  to  be 
suitable,  and  were  rejected,  and  the  suppliant  was  then 
informed  by  the  Department  of  Public  Works  that  hia 
services  would  not  be  required  in  connection  with  the 
said  works. 
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"  9.  The  suppliant  thereui)on  made  a  claim  for  pay-      1877 
ment  for  alleged  services  in  preparing  models  and  other     Wood 
matters,  of  a  large  sum  exceeding  $80,000,  which  thCp^gQ^^g^ 
Department  of  Public  Works  refused  to  recognise.  

**  10,  The  department,  nevertheless,  having  considered 
that,  although  the  suppliant  had  no  legal  claim  to  any 
payment  whatever,  yet,  as  he  had  been  at  considerable 
exx>ense  in  preparing  plans  and  models  in  expectation 
of  their  being  adopted,  and  of  being  employed  in  the 
execution  of  the  work,  proposed  to  the  suppliant  to 
make  him  some  moderate  reasonable  compensation 
therefor,  and  offered  to  pay  him  the  sum  of  (3,950, 
which  the  suppliant  refused  to  receive. 

"  11.  Her  Majesty  is  still  willing  to  pay  the  suppliant 
the  said  sum  of  $8,950  by  way  of  compensation  as 
aforesaid,  but  without  admitting  any  legal  right  thereto 
on  the  part  of  the  suppliant ;  and  on  behalf  of  Her 
Majesty,  but  without  prejudice,  I  hereby  offer  and  sub- 
mit to  pay  him  the  said  sum. 

"  12.  On  behalf  of  Her  Majesty,  I  pray  that  the  said 
petition  may  be  dismissed  with  costs." 

The  suppliant  joined  issue  on  all  allegations  and  state- 
ments contained  in  the  answer  of  Her  Majesty's  Attorney 
G-eneral  for  Canada,  filed  in  this  cause. 

And,  besides  taking  issue  thereon,  the  suppliant 
demurred  to  the  statement  contained  in  the  sixth  para- 
graph of  the  answer  which,  he  said  was  bad  in  law  on 
the  grounds  following : 

"  That  it  is  no  answer  to  the  suppliant's  claim,  which 
is  for  work  and  labor,  moneys  expended  and  benefits 
conferred,  to  say  that  there  was  originally  no  sufficient 
contract,  inasmuch  as  the  case  does  not  now  rest  on 
contract ;  but,  on  a  quantum  meruit  for  such  work  and 
services,  &c.,  and  that  the  seventh  section  of  the  said 
Act  does  not  apply  to  executed  contracts  and  works  of 
the  description  mentioned  in  the  petition. 
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1877  <'  And  the  suppliant  also  demurs  to  the  seventh  para- 

Wood     graph  of  said  answer  which,  he  says,  is  not  sufficient 

Tm  Qubkk.  ^^  ^*^  ^^  *^®  following  grounds : 

*     "  1st.  That  it  is  no  answer  to  suppliant's  claim,  that 

parliament  had  not  sanctioned  the  expenditure  referred 
to.  No  contractor  could  be  expected  to  enquire  into 
such  a  preliminary  condition ; 

''2nd.  And,  that  the  statement  contained  in  said 
seventh  paragraph  is  inconsistent  with  the  tenth  and 
eleventh  paragraphs,  which  go  to  show  that  the  Crown 
must  have  had  authority  for  such  expenditure ; 

"  8rd.  And,  that  the  wrong-doing  of  Ministers  of  the 
Grown,  in  entering  into  contracts  without  such  autho- 
rity cannot  be  set  up  to  avoid  the  contract  itself." 

Mr.  Cockburn,  Q.C.,  for  demurrer: 

Petition  of  Eight  will  lie  for  unliquidated  damages 
from  breach  of  contract :  Thomas  v.  The  Queen  (1). 

In  Smith  v.  Upton  (2),  the  cases  are  collected  in  which 
petitions  of  right  will  lie  against  the  Crown  for  simple 
contract  debts.  Actions  against  Municipal  Corporations 
are  analogous  to  the  present  case.  Fim  v.  Municipal 
Corporation  of  Ontario  (8),  in  appeal,  settles  the  law  in 
this  province  as  to  liability  of  corporation  in  executed 
contracts  without  corporation  seal ;  and  numerous  cases 
since  in  the  Ontario  Courts  follow  it  as  the  leading 
authority. 

"  The  Crown  can  not  only  speak  through  an  authen- 
tication under  the  great  seal,  but  also  by  a  written  or 
parol  direction  from  the  Board  of  Admiralty:"  see 
Buron  v.  Denman  (4).  In  the  same  sense  tho  Minister 
of  Public  Works,  who  has  by  Stat.  31  Fee,  ch.  12  the 
management  and  direction  of  the  Public  Works  of  the 
Dominion,  and  under  whom  (sec.  8)  engineers,  super- 

(1)  L.  E.  10  Q.  B.31.  (3)  9  U.  C.  C.  P.  304. 

(2)  6  M.  &  Q.  251,  Note  A.  (4)  2  Ex.  189. 
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intendents  and  other  officers  are  to  be  appointed  for      ^^77 
the  construction,  maintenance,  use  and  repair  of  the     Wood 
public  works  and  buildings,  can  order  and  direct  byxHBQtjiBK. 

parol  any  works  to  be  done  for  the  public  service,  and      

when  so  done,  the  price  or  Talue  thereof  can  be  named. 

Sec.  Y  only  provides,  that  when  executory  contracts 
are  in  writing  they  shall  have  certain  requisites,  such 
as  signing,  sealing  and  countersigning,  to  be  binding. 
This  section  cannot  be  held  to  apply  to  executed  con- 
tracts of  which  the  Government  have  reaped  the  benefit. 

Sect.  15,  provides,  that  before  any  expenditure  is 
incurred  there  shall  have  been  a  previous  sanction  of 
Parliament,  except  such  repairs  and  alterations  as  the 
public  service  demands. 

Sec.  20,  requires  that  tenders  shall  ^be  invited  for 
all  works,  except  cases  of  pressing  emergency,  or 
where  from  the  nature  of  the  work  it  could  be  more 
exx>editiously  and  economically  executed  by  the  officers 
and  servants  of  the  department. 

Sec.  41,  relating  to  arbitration,  provides  that  upon 
claims  arising  out  of  contracts  in  writing,  the  written 
stipulations  shall  be  observed,  &c.,  the  inference  to  be 
drawn  is  that  in  respect  of  unwritten  contracts  a  differ- 
ent mode  of  estimating  the  damages  shall  be  adopted. 

In  point  of  fact  an  appropriation  was  voted  for  the 
year  1873  (when  these  services  were  rendered)  which 
though  general — "  Miscellaneous  works  not  otherwise 
provided  for  " — might  well  be  taken  to  cover  the  work 
done  here ;  at  all  events  this  item  shows  that  Parliament 
does  not  require  ,that  there  shall  be  sx>ecific  appropria- 
tions in  all  cases.  We  have  a  right  to  look  at  the 
practice  of  the  department ;  we  see  by  papers  laid  before 
Parliament,  as  shown  in  its  journals  and  proceedings, 
that  works  involving  much  larger  sums  than  is  in 

question  here,  are  being  carried  on  without  tenders, 
41 
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1^77      contracts  or  specific  appropriations.     In  the  case  now 

Wood     before  the  court,  the  services  were  rendered  by  the 

Thi  Qaxnr  suppliant  under  the  orders  of  a  minister  of  the  Crown, 

who  by  statute  has  authority  over  all  the  public  ^eotks, 

and  under  the  windows  of  whose  department  the  work 
was  done  It  cannot  be  that  the  liability  for  services 
80  rendered  can  be  now  repudiated  by  the  Grown. 

Mr.  Maclennan^  Q C,  for  the  Attorney-General : 

The  suppliant  sues  the  Crown  for  work,  labor  and 
materials,  and  his  claim  may  be  divided  into  two  parts, 
viz. :  work,  &c ,  of  which  the  Government  has  had  the 
benefit,  and  work,  &c.,  which  they  refuse  to  accept, 
both  having  been  done  at  the  request,  as  is  alleged,  of 
the  Department  of  Public  Works. 

The  demurrer  admits  that  no  contract,  such  as  is  pre- 
scribed by  the  Public  Works  Act,  was  made  with  the 
suppliant,  and  the  real  question  is,  whether  the  Crown 
is  liable  for  the  services  referred  to,  supposing  them  to 
have  been  ordered  in  an  informal  manner  by  an  officer 
of  the  Department. 

We  contend  it  is  clear  the  Crown  is  not  liable ;— the 
suppliant  has  argued  that  Petition  of  right  lies  for 
breach  of  contract,  but  that  is  not  disputed.  The  real 
question  is,  whether  or  not  there  was  any  contract. 

The  suppliant  has  argued  also  that  the  cases  estab- 
lishing the  liability  of  corporations  on  executed  agree- 
ments are  applicable,  and  govern  this  case,  such  as 
Pirn  V.  Ontario,  but  he  cited  no  authority  for  that  posi- 
tion, and  it  is  submitted  that  none  can  be  found.  None 
of  the  ^cases  in  the  English  courts  on  petition  of  right 
support  that  view. 

In  England  there  are  certain  well  known  modes  in 
which  the  undertakings  of  the  great  departments  of 
State  are  entered  into,  either  prescribed  by  statute  or  so 
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well  established  by  long  usage  as  to  have  acquired  the      1877 
force  of  law,  and  whenever  contracts  are  made  in  any     Wood 
of  these  recognized  modes  they  are  binding  on  the  j,^^  q'ubkx 
Crown,  and  may  be  enforced  by  petition  of  right.  

In  this  country  the  departments  of  State,  and  all 
their  powers  and  acts,  are  conferred  and  regulated  by 
statute.  There  is  no  such  thing  as  usage,  nor  can  the 
usage  of  the  Imperial  Departments  govern  here  on  any 
intelligible  principle. 

The  Dominion  Parliament  has  thought  fit,  doubtless 
for  very  good  reasons,  to  regulate  this  whole  matter 
very  completely,  even  to  the  most  minute  particular. 

The  several  sections  of  the  Public  Works  Act  provide 
for  every  kind  of  case  (1).  The  combined  effect  of  these 
three  sections  is  :  1st.  There  must  be  previous  authority 
from  Parliament  for  the  expenditure,  before  a  contract 
is  made  which  involves  i1 .  2nd.  All  contracts  must  be 
in  writing,  and  be  signed  and  sealed  by  the  Minister  or 
his  Deputy,  and  countersigned  by  the  secretary.  3rd.  All 
works  are  to  be  let  by  tender,  except  in  cases  of  press- 
ing emergency,  or  where  it  can  be  better  executed  by 
the  officers  and  servants  of  the  department.  4th.  Incases 
of  necessity  the  Minister  may  cause  expenditure  not 
previously  sanctioned  by  Parliament,  but  he  is  not 
authorized  to  do  this  without  a  contract  in  the  pre- 
scribed form. 

So  careful  has  the  legislature  been  to  pre  rent  con- 
tracts being  made  in  a  loose,  informal  way,  that  by  the 
Act  31  Fic,  ch.  35,  they  have  regulated  the  mode  of 
entering  into  all  the  small  contracts  connected  with  the 
departments. 

The  object  of  the  Legislature  was  to  maintain  an 
efficient  control  over  the  public  expenditure,  and  to 

(I)  Sees,  7, 15,  20  of  31  Vic,  ch.  12. 
411 
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1877     hold  that  a  snit  such  as  this  can  be  maintained  would 
Wood     defeat  all  their  efforts. 


V. 


THiQwiir.     gi,  y^^^  3.  E1OHARD8,  C.  J. : 

The  questions  arising  under  this  demurrer  are : — 

1.  Can  the  Crown  in  this  dominion  be  made  respon- 
sible,  under  a  i>etition  of  right,  on  an  executory  contract 
entered  into  by  the  Department  of  Public  Works,  for  the 
performance  of  certain  works  placed  by  law  under  the 
control  of  that  department,  when  the  agreement  there- 
for was  not  in  writing,  nor  signed  or  sealed  by  the 
Minister  of  Public  Works  or  his  deputy,  or  counter- 
signed by  the  secretary  ? 

2.  If  work  has  been  done  for  and  at  the  request  of 
the  department,  will  a  petition  of  right  lie  for  the  value 
of  such  work  which  causes  an  expenditure  not  pre- 
viously sanctioned  by  Parliament  ? 

The  Public  Works  Department  in  this  Dominion, 
being  a  department  of  state,  presided  over  by  a  minister 
of  the  Crown,  responsible  to  Parliament  for  the  con- 
duct of  the  business  of  his  department,  may,  I  have  no 
doubt,  as  the  agent  of  or  representing  the  Crown  in  all 
matters  under  the  charge  of  that  department,  make 
agreements  and  enter  into  contracts  which  would  bind 
the  Crown,  unless  there  is  some  legislative  enactment 
or,  perhaps.  Orders  in  Council,  controlling  and  limiting 
such  i>ower.  The  language  used  by  Chief  Justice 
Cockbum  in  Churchward  v.  The  Queen  (1),  and  by  Lord 
Blackburn  in  Thomas  v.  The  Queen  (2),  indicates  that 
in  England  the  admiralty  and  the  war  department  were 
understood  to  possess  the  power  so  to  bind  the  Crown. 
But  I  am  not  aware  that  there  are  there  any  legislative 
restrictions  limiting  the  right  contended  for.  So  that 
the  matter  here  comes  up  for  decision  as  to  the  effect  of 

(1)  L.  R.  1  Q.  B.  173.  (2)  L.  B.  10  Q.  B.  31. 
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the  7th  and  15th  sections  of  the  Dominion  statute  81      ^^'^ 
Vic.  ch.  12,  respecting  the  public  works  of  Canada.  Wood 

The  7th  section  is  as  follows :  j*^^  quKiat. 

• 

'<No  deeds,  contraots,  documents  or  writings  shall  be  deemed  to   HichardSi 
be  binding  upon  the  department  or  shall  be  held  to  be  acts  of  the        C.J. 
■aid  minister,  unless  signed  and  sealed  by  him  or  his  deputy,  and 
countersigned  by  the  ^*  secretary." 

Though  the  words  used  are  *'  to  be  binding  on  the 
department/'  that  must  mean  binding  on  the  Grown, 
for  the  department  is  not  a  corporation,  but  a  depart- 
ment of  state ;  and  under  the  following  section  8  all 
actions  for  the  enforcement  of  any  contract  in  respect  of 
any  work  or  property  under  the  control  of  the  depart* 
ment  must  be  instituted  in  the  name  of  Her  Majesty's 
Attorney  Q-eneral  for  Canada, 

I  at  first  was  inclined  to  think  that  the  seventh 
section  was  merely  directory,  for  the  purpose  of  pointing 
out  the  proper  means  for  verifying  the  contracts  entered 
into  by  the  department,  but  not  essential  to  the  validity 
of  the  contract  itself.  But  the  words  "no  contract 
shall  be  binding  on  the  department  unless  signed  and 
sealed  by  the  minister  or  his  deputy  "  seem  to  me  to 
indicate  the  intention  of  the  legislature  in  an  unmis- 
takable manner.  In  many  of  the  cases  where  the 
question  has  been  discussed  whether  the  statutory 
provision  is  to  be  considered  directory  or  imperative,  it 
is  said  in  argument,  though  the  statute  points  out  the 
manner  of  doing  an  act,  yet  it  does  not  say  if  it  is  not 
so  done  it  shall  bt^  void.  But  here  the  words  are 
express— *' it  shall  not  be  binding." 

I  am  of  opinion,  that  the  contract  set  out  in  the  sup- 
pliant's petition  is  not  binding  as  such,  and  under  it  ho 
would  have  no  right  to  recover  damages  for  not  being 
allowed  to  complete  the  work  referred  to  in  his  i>etition. 
I  do  not  think,  however,  that  the  7th  septiou  would  pre- 
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IVn      yent  the  Buppliant  recovering  for  the  actual  value  of  the 

Wood     work  done  by  him  and  accepted  by  the  department.     I 

Tfli  Qcmnr.  ^^  ^^  reason  why  the  law  may  not  imply  a  contract  to 

. pay  for  work  done  in  good  faith,  and  which  the  depart- 

CJ,  '  ment  has  received  the  benefit  of.  Suppose,  instead  of 
work  done  the  contract  had  been  to  furnish  a  quantity 
of  lumber,  the  lumber  had  been  supplied  and  worked 
up  by  the  workmen  of  the  department  in  finishing  one 
of  the  public  buildings ;  suppose  for  some  reason  the 
department  repudiated  the  verbal  contract  and  refused 
to  be  bound  by  it,  could  it  be  said  that  the  property  of 
the  suppliant  could  be  retained  and  used  for  the  purposes 
of  the  department,  and  he  not  be  paid  for  it  beeause  the 
statute  said  the  contract  on  which  it  was  furnished  was 
not  deemed  binding  on  the  department  ?  I  should  say 
not.  The  contract  which  is  binding  is  that  which  arises 
from  the  nature  of  the  transaction ;  having  received  the 
benefit  of  the  contractor's  property  he  ought  to  be  paid 
for  it  under  the  new  contract  which  the  law  implies. 
For  the  same  reason,  for  the  value  of  all  services  actually 
rendered  by  the  suppliant  before  he  was  notified  not  to 
do  any  further  work  he  ought  to  be  paid.  If  only  the 
seventh  section  were  considered,  I  should,  as  at  present 
advised,  say  the  suppliant  is  entitled  to  recover  what 
the  services  rendered  by  him  were  worth  under  the 
implied  contract.  It  may  be,  that  on  further  consider- 
ation  my  views  as  to  the  suppliant's  right  on  this  x>oint 
would  be  less  favorable. 

But  it  is  said,  the  15th  section  of  the  statute  prevents 
the  suppliant's  recovering,  because  it  woi^d  be  an  expcn* 
diture  not  previously  sanctioned  by  parliament,  and  not 
for  such  repairs  and  alterations  as  the  necessities  of  the 
public  service  demanded.  The  words  are :  "  The  Minister 
shall  direct  the  construction,  maintenace  and  repair  of 
all  canals,  harbors,  roads,  or  parts  of  roads,  bridges, 
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slides,  or  other  public  works,  or  buildings  in  progress,      1^77 
or  constructed,  or  maintained  at  the  expense  of  Canada^     Wood 
and  which  by  this  Act  are,  or  shall  hereafter  be,  placed  rpg^Q^^j^,^ 
under  his  management  and  control ;  but  nothing  in  this     .  — 
Act  shall  give  authority  to  the  Minister  to  cause  expendi-      c.J.    ' 
ture  not  previously  sanctioned  by  parliament,  except  for      *•" 
such  repairs  and  alterations  as  the  necessities  of  the 
public  service  may  demand." 

The  history  of  the  Churchward  case  is  given  at  con* 
siderable  length  in  Mr.  Todd*s  book  on  parliamentary 
Government,  commencing  at  page  498,  and  it  appears 
that  parliament  refused  to  grant  the  money  to  carry 
out  a  contract  entered  into  with  the  Government  for 
carrying  the  mails,  there  being  a  provision  in  the  con- 
tract that  the  paying  of  the  money  should  be  subject  to 
a  vote  of  parliament.  The  general  doctrine  of  the 
necessity  of  an  appropriation  of  money  by  parliament 
to  justify  an  expenditure  is  discussed,  and  though  it  is 
laid  down  that  Ministers  often  do  expend  money  with- 
out a  special  appropriation,  it  is  often  done  by  taking 
monies  from  some  other  fund  and  applying  afterwards 
to  parliament  to  restore  it.  I  am  not  aware  that  the 
rule  in  England  arises  from  any  specific  enactment.  It 
is  laid  down  in  resolutions  of  the  House  of  Commons, 
and,  I  think,  in  Treasury  Orders.  It  certainly  seems 
derogatory  to  the  office  and  position  of  a  Mi  aister  of  State 
to  hold,  that  he  could  not  cause  an  expenditure,  how- 
ever trifling,  for  public  purposes  without  the  same  hav- 
ing been  previously  sanctioned  by  parliament,  and  that 
any  person  doing  work  for  his  department,  however 
trifling  in  amount,  by  order  of  a  Minister,  must  be  com- 
pelled to  enquire  before  he  undertakes  the  work  if  the 
proper  sanction  for  the  expenditure  has  been  obtained, 
or  be  placed  in  a  position  in  which  he  cannot  enforce 
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1^      his  claim  by  a  petition  of  right,  if  necessary,  if  he  accepts 

Wood     the  employment  or  does  the  work. 
Thm  Qunir.     ^®^  many  people  undoubtedly  do  undertake  work 

.— *-      for  the  different  public  departments  without  enqxdring 

Cj.  '  if  the  expenditure  has  been  sanctioned,  and  they  are 
generally  paid  for  the  work  they  do.  Even  if  each 
person  were  told  when  undertaking  any  work  (whether 
grreat  or  small),  that  he  must  depend  on  the  approval  of 
parliament  of  the  expenditure  before  he  could  claim 
compensation,  very  few,  if  any,  would  hesitate  to  under- 
take the  work.  The  question,  however,  is  what  are  the 
legal  rights  of  parties  who  undertake  such  work,  the 
expenditure  for  which  has  not  been  previously  sanc- 
tioned by  parliament  ?  Have  they  a  right  to  claim 
compensation  chrough  a  petition  of  right,  or^  having 
trusted  to  the  Minister  of  the  Crown  that  he  had  the 
right  to  incur  the  expense,  though  in  truth  he  had  it 
not,  must  they  further  trust  to  the  faith  of  parliament 
to  indemnify  them,  as  was  suggested  by  Lord  Mansfield 
in  MacBeath  v.  Haidimand  (1). 

It  is  no  doubt  of  the  greatest  importance,  that  public 
works  should  not  be  undertaken  which  will  cause  the 
expenditure  of  money  not  previously  sanctioned  by  par- 
liament, and  there  is  no  doubt  that  sudden  emergencies 
may  arise  when  it  would  be  the  duty  of  a  government 
to  incur  such  expenditure  for  the  public  service  and 
trust  to  parliament  to  indemnify  them.  That  seems  to 
be  the  rule  in  England^  and  it  is  probable  that  no  con- 
tracts would  be  there  entered  into  by  any  public 
department  without  a  proviso  being  inserted,  that  the 
expenditure  to  be  incurred  should  be  first  sanctioned  by 
parliament ;  under  such  circumstances,  until  the  money 
was  voted,  I  doubt  if  a  petition  of  right  could  be  main- 
tained, and  ir  no  such  provision  were  made  and  an  abso- 

(I)  IT.  R,  172. 
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lute  agreement  entered  into,  the  authorities  to  which  I      ^^7 
have  referred  show,  that  the  suppliant  in  a  petition     wo^ 
ought  to  succeed.  ^  •j^ 

If  the  Minister  of  Public  Works  is  to  be  considered  — • 
the-  agent  of  the  Crown,  and  his  power  is  to  be  restricted  q  j.  * 
by  the  Act  of  parliament,  and  the  analogy  of  ordinary 
agency  is  to  be  applied  to  him,  he  could  not  bind  the 
Crown  by  his  acts  which  were  contrary  to  the  provi- 
sions  of  the  statute,  nor  legally  incur  expenditure  not 
previously  authorized  by  parliament. 

The  practice  in  relation  to  matters  of  legislation  and 
government  in  England  is  so  much  followed  in  this 
country,  that  it  is  proper  to  refer  to  the  practice  there 
in  illustrating  the  intentions  of  our  own  legislature. 

The  rule  which  is  laid  down  in  England  as  to  unau- 
thorized expenditure  of  the  public  money  was  no  doubt 
well  known  to  the  framers  of  the  statute  establishing  the 
department  of  public  works,  and  knowing  that  by  far 
the  largest  expenditure  of  money  would  be  made 
through  that  department,  they  may  have  thought  it 
wise  to  prevent  the  expenditure  of  public  money  until 
an  appropriation  for  such  expenditure  had  been  made 
by  parliament.  They  at  the  same  time  excepted  out  of 
the  prohibitory  provision  expenditure  for  such  repairs 
and  alterations  as  the  necessities  of  the  public  service 
might  demand.  It  seems  to  me,  that  the  most  eflfectual 
way  to  carry  out  the  intention  of  the  legislature  in 
this  respect  is  to  hold,  that  persons  claiming  money, 
the  expenditure  of  which  has  not  been  sanctioned  by 
parliament,  cannot  recover  the  same  through  a  petition 
of  right  until  parliament  has  sanctioned  the  expendi- 
ture,  and  in  this  view  I  think  the  plea  must  be  held 
good  against  the  demurrrer. 

It  was  assumed  on  the  argument,  and  no  doubt 
correctly  so,  that  the  services  and  works  claimed  for 
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1877     were  rendered  by  the  Bnppliant  in  relation  to  works 

Wood     and  properties  under  the  control  and  management  of 

ThbQubsv  *^®  minister  of  public  works.    The  20th  section  of  the 

.— —      the  statute  refers  to  the  advertising  for  tenders  for  the 

Richards,  ,..  p     n  i  i    •  a 

VJ.  expenditure  of  all  works,  except  in  cases  of  pressmg 
"""  emergency,  or  when  from  the  nature  of  the  work  it 
could  be  more  expeditiously  and  economically  executed 
by  the  officers  and  servants  of  the  department. 

It  may  be,  that  the  work  and  services  done  by  the 
suppliant  would  come  under  the  latter  part  of  that 
section,  which  evidently  contemplates  works  being 
done  when  laborers  and  overseers  would  be  employed 
by  the  day  or  month,  and  as  to  which  the  contract  re- 
ferred to  in  the  7th  section  might  not  be  considered  as 
necessary  to  be  made  with  that  class  of  persons.  Still 
the  16th  section  would  equally  apply  if  the  expendi- 
ture had  not  been  previously  sanctioned  by  parliament. 

I  assume  the  parties  desire  the  opinion  of  the  court 
on  the  broad  question  whether  the  suppliant  can  recover, 
and  in  the  view  I  take  of  the  15th  section  the  suppli- 
ant can  only  recover  if  the  work  and  services  rendered 
come  under  the  exception  referred  to  in  that  section, 
and  in  which  necessity  would  also  justify  the  omitting 
to  advertise  for  tenders  under  the  20th  section. 

The  sixth  paragraph  of  the  answer  is,  in  my  view,  a 
sufficient  answer  to  that  part  of  the  suppliant's  petition 
which  complains  of  his  wrongful  discharge  from  the 
work  and  of  the  loss  of  profits,  and  taking  the  analogy 
of  pleading  at  common  law,  I  think  it  may  be  taken  as 
distributive,  and  therefore  is  not  wholly  bad. 

As  to  the  demurrer  to  the  7th  paragraph  of  the 
answer,  I  think  the  answer  sufficient  and  the  demurrer 
bad. 

It  was  contended  on  the  argument,  that  parliament 
has  made  appropriations  for  these  works  and  so  sane- 
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tioned  the  expenditure.    If  that  be  so,  and  the  work      1877 
done  was  of  the  kind  that  might  properly  be  executed     Wood 
by  the  officers  and  servants  of  the  department,  then  j^  qubbk 
I  apprehend  no  contract  would  be  necessary  to  bind      

"R  icliAifls 

the  department  for  work  done,  and  so  suppliant  should      cj.    ' 

recover  for  work  so  done ;  and  in  my  view  also  for  the 

work  actually  done  if  the  expenditure  was  previously 

sanctioned  by  parliament. 

That  of  course  is  a  matter  of  fact,  and  must  be  proved 

as  any  other  matter  of  fact. 

Demurrer  disallowed. 

Solicitors  for  suppliant :  Cockburn  Sc  Wright. 

Solicitors    for   respondent:    Mowat^    Maclennan    Sf 

Downey. 


IN  THE  MATTER   OF  THE  PETITION  OF       1877 

RIGHT  OF 


•Nov.  14. 


EDWARD  TYLEE  et  al Suppliants  ; 

AND 

THE  QUEEN Respondent. 

Fatition  of  Right  Act  1876,  sec,  7— Statute  of  Limitatwn»^32 
Benry  F///.,  cA.  9 — Buying  pretended  titles — Public  Work* — 
Rideau  Canal  Act,  8  Geo.  4,  ch,  1—6  Wm,  IF.,  ch.  16 ^Trustee, 
contract  by — Compensation  for  lands  taken  for  canal  purposes  — 
2  Vie.,  ch.  19—7   Vic,  cA.  11,  sec.  29—9  Fic,  ch,  42. 

Under  the  provisions  of  8  Geo,  IV.,  ch.  1,  passed  on  the  17th  Feb., 
1827,  by  the  Provincial  Parliament  of  Upper  Canada,  and  gener- 
ally known  as  the  Rideau  Canal  Act,  Lt.-Colonel  By,  who  was 
employed  to  superintend  the  work  of  making  said  canal,  set  out 
and  ascertained  110  acres  or  thereabouts,  part  of  600  acres  or 
thereabouts  theretofore    granted  to  one   Grace  McQueen,  as 


•Pbbsbnt— Sir  W.  B.  Richards,  CJ. 


it 
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1877  neoessaxy  for  making  and  oompleting  said  oanal,  but  only  soma 

li^!'^  20  aores  were  actually  necessary  and  used  for  canal  purposeo. 

9.  Cfraee  McQueen  died  intestate,  leaving  Alexander  MeQuun^  her 

Thb  Qurar.        husband,  and  William  McQueen,  her  eldest  son  and  heir«t^Uw, 

""^  her  surviving.    After  her  death,  on  the  SIst  January,  1832, 

Alexander  McQueen    reloa^ied    to    William   McQueen  all   his 

interest  iu  the  said  lands,  and  on  the  6th  February,  1832, 

William  McQueen  granted  to  CoL  By  all  the  lands  previoosly 

granted  to  his  mother.     Col.  By  died  on  the  Ist  Februmry, 

1836. 

By  6  WUliaM  IV,,  ch.  16,  persons  who  acquired  title  to  lands 
used  for  the  purposes  of  the  canal  after  the  commencement  of 
the  works,  but  who  had  purchased  before  such  commencement, 
were  enabled  to  claim  compensation. 

By  the  Ordnance  Vesting  Act,  7  Vic,  ch.  11,  Canada^  the 
Rideau  canal  and  the  lands  and  works  belonging  thereto,  were 
vested  in  the  principal  officers  of  H.  M.  Ordnance  in  Ortat 
Britain,  and  by  sec  29  it  was  enacted  :  "  Provided  always,  and 
be  it  enacted,  that  all  lands  taken  from  private  owners  at  By- 
town  under  the  authority  of  the  Rideau  Canal  Act  for  the  oaea 
of  the  oanal,  which  have  not  been  used  for  that  purpose,  be 
restored  to  the  party  or  parties  from  whom  the  same  were 
taken." 

By  the  9th  Vic,,  ch.  42,  Canada,  it  was  recited  that  the  fine- 
g(Hng  proviso  had  given  rise  to  doubt  as  to  its  true  oonstruotion, 
and  it  was  enacted  that  the  proviso  should  be  construed  to 
apply  to  all  the  land  at  Byioton  set  out  and  ascertained  and 
taken  from  Nichohu  Sparks,  under  8  Geo.  iFl,  ch.  1,  except 
certain  portions  actually  used  for  the  cana\  and  prorision  waa 
made  for  payment  of  compensation  to  Sparke  for  the  land 
retained  for  caniid  purposes,  and  for  the  re-investing  in  him  and 
his  grantees  of  the  portions  of  lands  taken  but  not  required  for 
such  purposes. 

By  the  19th  and  20th  Vic ,  ch.  45,  the  Ordnance  properties 
became  vested  in  Her  Majesty  for  the  uses  of  the  late  Plrovinoe 
of  Canada,  and  by  the  British  North  America  Act  they  became 
vested  in  Her  M^esty  for  the  use  of  the  Dominion  of  Canadei, 

The  suppliants,  the  legal  representatives  of  Col.  By,  brought 
apetitionofright,  alleging  the  foregoing  facts,  and  seeking  to 
have  Her  Miyesty  declared  a  trustee  for  them  of  all  the  said 
lands  not  actually  used  for  the  purposes  of  the  said  canal| 
and  praying  that  such  portion  of  said  lands  might  be  restored  to 
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them,  and  the  rents  and  profits  thereof  paid,  and  as  to  any  parts  1877 
sold  that  the  values  thereof  might  be  paid  together  with  the  fr^"^^ 
rents  and  profits,  prior  to  the  selling  thereof.  9, 

By  his  statement  in  defence,  the  Attorney  General  con- Teb  Qubbv. 
tended,  among  other  things,  that  (par.  5)  no  interest  in  the 
lands  set  out  and  ascertained  by  Col.  By  passed  to  William 
McQueeUf  but  the  claim  for  compensation  or  damages  for 
taking  said  lands  was  personal  estate  of  Grace  McQueen^ 
and  passed  to  her  pei-sonal  representative;  that  (par.  6,  7 
and  8,)  the  deeds  of  the  31st  of  Jan.  and  6th  February,  1832, 
passed  no  estate  or  interest,  the  title  and  possession  of  the 
lands  being  in  His  Miyesty,  but  that  such  deeds  were  void 
under  32  Hy.  VIIL,  ch.  9;  that  (par.  9)  Ck)l.  By  was  incapa- 
ble, by  reason  of  his  position,  from  acquiring  any  beneficial 
interest  in  said  lands  as  against  His  Majesty  ]  that  (par.  10,  11, 
12  and  13,)  (}ol.  By  took  proceedings  under  8  Geo.  IV.,  ch.  1,  to 
obtain  compensation  for  the  lands  in  question,  but  the  arbitra- 
tors and  also  a  jiuy  smnmoned  under  the  Act  decided  that  he 
was  entitled  to  no  compensation  by  reason  of  the  enhancement 
of  the  value  of  his  other  land  and  of  other  advantages  accrued 
by  the  building  of  the  canal,  and  that  this  award  and  verdict 
were  a  bar  to  the  suppliants  claim;  that  (par.  14  and  15,)  the 
proviso  of  9  Vic,  ch.  42,  was  confined  to  Nicholas  Sparks  and 
did  not  extend  to  the  lands  in  question  ]  that  (par.  16, 17,  18 
and  19,)  by  virtue  of  2nd  Ftc,  ch.  19  (  Upper  Canada)  and  a  pro- 
clamation issued  in  pursuance  thereof,  all  claims  for  damages 
which  might  have  been  brought  under  8  Oeo,  IV.,  ch.  1,  by  owners 
of  lands  taken  for  the  canal,  including  claims  of  the  said  Ghrace 
McQueen  or  Ck>l.  By,  or  their  respective  representatives,  were, 
on  and  after  the  1st  April,  1841,  for  ever  barred  ;  that  (par.  26, 
27  and  28,)  the  suppliants  were  barred  by  their  own  laches ;  and 
that  (par.  27)  they  were  barred  by  the  Statute  of  limitations. 

On  a  special  case  stated  on  the  pleadings  for  the  opinion  of 
the  Court, 

JJc^ — 1.  The  Statute  of  Limitations  was  properly  pleadable  under 
sec.  7  of  the  Petition  of  Hight  Act  of  1876. 

2.  William  McQueen  took  the  lands  by  descent  from  his  mother,  if 
she  died  before  the  lands  were  set  out  and  ascertained  for  the 
purposes  of  the  canal.  If  she  died  afterwards,  he  did  not,  as  they 
were  vested  in  the  Crown  under  8  Oeo.  IV.,  ch.  1,  sees.  1  and  3, 
and  her  right  was  converted  into  a  claim  for  compensation  under 
the  4th  section. 
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1877       3.  This  right  of  oompenBation  or  damages,  if  asserted  under  the  4th 

t^T^^  ■®c.  of  O0O,  /r.,  ch.  11,  would  go  to  Grace  McQueen's  personal 

^^  representatives,  but  if  the  land  was  obtained  by  surrender  under 

ThbQubvk.         the  2nd   sec.  of  the   statute,  then  the  heir-at-]aw  of   Grace 

^^  McQueen  would  be  the  person  entitled  to  receive  the  damages  and 

execute  the  surrender. 

4.  The  deeds  of  the  31st  January,  1832,  and  6th  February,  1832,  are 

void  as  against  the  Crown  so  far  as  they  relate  to  the  acres  in 
dispute,  except  so  far  as  the  same  may  be  considered  as  a  sur- 
render to  the  Crown  under  the  2nd  sec.  of  the  Rideau  Canal  Act. 

5.  The  9th  paragraph  of  the  statement  in  defence  is  a  sufficient 

answer  in  law  to  the  petition. 

6.  The  defei>ce  set  up  in  the  lO^h,  11th,  12th  and  13th  paragraphs  of 

the  statement  would  be  sufficient  in  law,  supposing  the  state- 
ments therein  to  be  true. 

7.  The  proviso  of  9  Ftc,  ch.  42,  sec.  29,  was  confined  in  effect  to  the 

lands  of  Nicholas  Sparks  only. 

8.  If  the  claim  is  to  be  made  by  Grace  McQueen^ s  personal  represen- 

tatives under  the  4th  section  of  the  liideau  Canal  Act  (and  any 
claim  by  her  could  only  be  under  that  section)  the  Acts  referred 
to  in  the  16th,  17th,  18th  and  19th  paragraphs  of  the  statement 
in  defence  have  an  application  to  this  case  and  would  constitute 
a  bar  against  all  claims  to  be  made  under  the  Rideau  Canal  Act. 
As  to  the  claims  to  be  made  by  the  heirs  of  Col.  By,  they  have 
no  claims  under  any  of  the  statutes. 

9.  If  the  Ordnance  Vesting  Act  vested  the  110  acres  in  question  in 

the  heirs  of  Col.  By,  the  Court  was  not  prepared  to  say  that  their 
claim  had  been  barred  by  laches  on  the  statement  set  out  in  the 
petition.  But  the  statute  had  not  that  effect,  nor  had  Col.  By 
or  his  legal  representatives  ever  had  for  his  or  their  own  use  and 
benefit  any  title  to  these  110  acres. 

This  was  a  petition  of  right  brought  by  the  heirs  of 

Gol .  Bp's  estate  for  the  purpose  of  obtaining  restitution 

.    of  certain  lands  appropriated  by  the  Oovemment  of 

Upper  Canada  in  the  construction  of  the  Rideau  canal 

in  1828. 

The  petition  set  forth  inter  alia  that : 

"  4.  On  the  17th  day  of  February,  1827,  was  passed  an 

Act  of  the  Provincial  Parliament  ot  the  said  province 

of  Upifcr  Canada,  (8  Geo.  1 V.,  c.  1),  commonly  referred 
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to  as  the  Rideau  Canal  Act,  and  intituled,  'An  Act  to      ^877 
confer  upon  His  Majesty  certain  powers  and  authorities     Tylkb 
necessary  to  the  making,  maintaining,  and  using  ^I^^thbQubkn 

canal  intended  to  be  completed  under  His  Majesty's      

direction,  for  connecting  the  waters  of  lake  Ontario  with 
the  river  Ottawa,  and  for  other  purposes  therein  men- 
tioned.' 

"  5.  Lieut-Col.  John  By,  of  the  Royal  Engineers,  was 
the  officer  employed  by  His  Majesty  to  saperintend  the 
work  of  making  the  said  Rideau  canal,  and  he  set  out 
and  ascertained  certain  part  of  the  said  parcels  or  tracts 
of  land  comprised  in  the  said  two  deeds  of  grant  to  one 
Grace  McQueen^  dated  20th  May,  1801,  and  10th  June, 
1801,  respectively,  amounting  altogether  to  110  acres  or 
thereabouts,  as  necessary  for  making  and  completing 
the  said  canal  and  other  purposes  and  conveniences 
mentioned  in  the  before  stated  Act ;  and  the  land  which 
he  so  set  out  and  ascertained,  as  aforesaid,  is  described 
on  a  certain  plan  lodged  by  the  said  Lieut.-Col.  By  in 
the  office  of  the  Surveyor  General  of  the  said  late  pro- 
vince of  Upper  Canada,  and  signed  by  the  said  late  Lieut.- 
Col.  By,  and  now  fyled  in  the  office  of  Her  Majesty's 
Crown  Land  Department  for  the  Province  of  Ontario. 

'^  6.  Some  time  after  the  passing  of  the  said  Act,  and 
before  the  date  and  execution  of  the  deed  poll  next  here- 
inafter stated,  the  said  Grace  McQueen  died  intestate, 
being  at  the  time  of  her  death  possessed  of  the  said  parcels 
or  tracts  of  land  comprised  in  the  said  two  several  here- 
inbefore stated  deeds  poll  respectively,  or  of  so  much 
thereof  as  had  not  been  set  out  and  ascertained  for  the 
purposes  of  the  said  canal  as  before  mentioned ;  and  she 
left  Alexander  McQueen,  of  Edwardsburg,  in  the  district 
of  Johnstown  and  Province  of  Upper  Canada  aforesaid, 
'Require,  her  husband,  and  William  McQueen,  of  the  same 
place,  Esquire,  her  eldest  son  and  heir-at-law,  respec- 
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1877      tirely,  her  Burviving.    And  on  the  31st  day  of  January, 

TTLEii     1882,  the  said  Alexander  McQueen  by  a  certain  deed  poll 

Turn  QommK  ^  Writing  of  that  date,  under  his  hand  and  seal,  and 

which  was  afterwards  duly  registered  in  the  proper 

register  office  of  the  said  province,  for  the  consideration 
therein  mentioned,  released  unto  the  said  William  Mc- 
Queen all  his  right  and  interest  to  and  in  the  said  parcels 
or  tracts  of  land,  to  hold  the  same  unto  and  to  the  sole 
and  proper  use  and  behoof  of  the  said  William  McQueen, 
his  heirs  and  assigns  foreyer. 

"  7.  By  an  indenture  dated  6th  day  of  February,  1832, 
made  at  Byiown,  in  the  township  of  Nepean,  in  the 
Bathurst  district,  in  the  said  late  Province  of  Upper 
Canada,  between  the  said  William  McQueen,  therein 
described  as  heir  at  law  to  the  late  Grace  McQueen,  of 
the  one  part,  and  the  said  C!ol.  By,  therein  described 
as  of  the  town,  township,  district  and  province  afore- 
said, of  the  other  part,  and  which  indenture  was  after- 
wards duly  registered  in  the  proper  register  office 
within  the  said  province,  the  said  William  McQueen, 
for  the  consideration  therein  mentioned,  granted,  con- 
veyed and  confirmed  unto  Col.  By,  his  heirs  and 
assigns  forever,  all  the  said  parcels  or  tracts  of  land 
comprised  in  the  said  two  several  hereinbefore  stated 
deeds  of  grant  respectively,  as  aforesaid,  by  the  descrip* 
tion  of '  All  and  singular,  those  certain  parcels  or  tracts 
of  land  and.  premises  situate,  lying  and  being  in  the 
township  of  Nepean,  in  the  county  of  Carleton,  in  the 
district  of  Johnstown,  containing  by  admeasurement  200 
acres,  be  the  same  more  or  less,  being  lots  D  and  E  in 
the  broken  concession  D  on  the  Rideau  river,  which 
said  200  acres  of  land  are  butted  and  bounded,  or  may 
be  otherwise  known  as  follows,  that  is  to  say  :*  (Then 
follows  a  description  of  boundaries  similar  in  all  respects 
to  that  contained  in  the  before-stated  deed  of  grant  of 
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the  10th  day  of  June,  1801 )     '  And  also  all  that  other      1B77 
parcel  or  tract  of  land   situate    in  the  township  of     t^b 
Nepean  fin  the  county  of  Carlelon,  in   the  district  of -^  ^v 

Johmtown^  containing  by  admeasurement  400  acres,  be      

tii3  same  more  or  less,  being,  lots  lettered  E  and  D,  in 
the  concession  called  C,  in  the  said  townshij^of  Nepean^ 
which  said  400  acres  of  land  are  butted  and  bounded,  or 
may  be  otherwise  known  as  follows,  that  is  to  say: 
(Then  follows  a  description  of  boundaries  similar  in  all 
respects  to  that  contained  in  Ihe  before  stated  deed  of 
grant  of  the  20th  day  of  May,  1801.)  Together  with 
the  appurtenances  and  all  the  estate,  right,  title,  interest, 
claim,  properly  and  demand  whatsoever,  either  at  law 
or  in  equity  of  him  the  said  William  McQueen,  of  or  to 
or  out  of  the  same  and  every  party  thereof :  to  hold  the 
same  with  the  appurtenances  freed  and  discharged  from 
all  incumbrances  whatsoever,  unto  the  said  John  By^ 
his  heirs  and  assigns,  to  the  sole  and  proper  use,  benefit 
and  behoof  of  the  said  John  By^  his  heirs  and  assigns 
forever,  under  the  reservations,  limitation  and  condi- 
tions expressed  in  the  original  grant  from  the  Crown. 

"8.  The  said  lastly  stated  indenture  contains  no 
exception  or  reservation  to  the  said  William  McQueen  of 
any  part  of  the  said  parcels  or  tracts  of  land  expressed 
to  be  thereby  conveyed,  or  of  any  estate  or  interest 
therein,  but,' on  the  contrary,  it  was  intended  to  pass, 
and  actually  did  pass  to  Colonel  By  all'the  eslata  and 
interest  whatsoever  of  the  said  William  McQueen  in  the 
land  therein  described,  including  any  right  which  he 
had  or  might  have  to  a  restoration  of  any  part  of  that 
portion  thereof  taken  for  the  uses  of  the  said  canal, 
which  was  not  actually  used  for  that  purpose. 

"  9.  The  Rideau  canal  Tvas  completed  and  opened  for 
traffic  throughout  its  entire  length  some  tinae  in  the 
month  of  May,  1832. 

42 
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1877  «« U.  Oolonel  By  died  on  the  let  day  of  February, 
Ttuu  1886,  and  being  at  the  time  of  his  death  possessed  of 
-  qJiii»  ^^  entitled  to  all  the  property  conveyed  to  him  by 
the  befoTe*stated  indenture  of  the  6th  day  of  February, 
1882,  and  which  is  hereinafter  referred  to  as  '  Colonel 
By^s  Canada  Estate,'  subject  only  as  to  some  i)art  thereof, 
including  portions  of  what  was  set  out  and  ascertained 
as  necessary  for  the  purposes  of  the  said  Rideau  canal,  to 
certain  leases  thereof  made  by  him  to  different  persons, 
and  which  have  since  expired.  And  he  left  Esther  By, 
his  wife  (who  afterwards  died  in  the  year  1838)  and  two 
daughters  his  only  children,  namely,  Esther  March  By, 
and  Harriet  Martha  By,  and  his  said  two  brothers, 
George  By  and  Henry  By,  respectively  him  surviving ; 
and  his  will  was  on  the  15th  day  of  March,  1886,  duly 
proved  by  his  said  two  brothers  and  the  said  WtUiam 
Roper,  the  executors  therein  named  iu  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury. 

"  12.  On  the  20th  day  of  April,  1886,  was  passed  an 
Act  of  the  Provincial  Parliament  of  the  late  Province  of 
Upper  Canada  (6  William  IV.,  ch.  16)  for  the  purpose 
of  altering  and  amending  the  said  Rideau  Canal  Act, 
and  it  was  thereby  amongst  other  things  enacted 
in  effect  (section  III)  that  persons  claiming  compensa- 
tion for  damages  done  to  their  lands  on  the  Rideau 
canal  should  not  be  debarred  from  receiving  such  com- 
pensation by  reason  of  their  having  acquired  title,  after 
the  commencement  of  the  works,  under  a  purchase 
made  before  such  commencement,  provided  such  per- 
sons were  the  real  owners  of  the  property  damaged, 
and  had  not  acquired  the  same  for  the  purpose  of 
preferring  such  claim,  and  provided  also  that  when  the 
former  owner  had  compromised  or  waived  his  claim,  or 
been  satisfied  therefor,  the  assignee  should  not  be 
entitled  to  compensation,  and  that  in  all  cases  of  a  sale 
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of  proi)erty  after  the  commencement  of  the  works  the      ^^77 
comj)en6ation  should  be  made  either  to  the  former     Ttlri 
owner  or  to  the  assignee,  as  might  appear  just  to  t^© xbb  Qukiix 
arbitrators  under  the  facts  proved.  — 

'*  13.  No  payment  or  compensation  was  ever  made  to 
the  said  Grace  McQueen^  or  to  her  son  and  heir  the  said 
William  McQueen^  or  to  Col.  By^  in  respect  of  the  land 
set  out  and  ascertained  as  necessary  for  the  purposes  of 
the  said  Rideau  canal,  as  before  stated. 

*'  14.  On  the  9th  day  of  December,  184^3,  was  passed 
an  Act  (7  Vic,  ch.  11)  of  the  Provincial  Parliament  of 
Canada  (constituted  under  the  authority  of  an  Act  of 
Great  Britain  for  re-uniting  the  Provinces  of  Upper  and 
Lower  Canada),  which  Act  is  commonly  referred  to  as 
'The  Ordnance  Vesting  Act,'  and  is  entitled,  'An  Act 
for  vesting  in  the  principal  officers  of  Her  Majesty's 
Ordnance  the  estates  and  property  therein  described,  for 
granting  certain  powers  to  the  said  officersi-and  for  other 
puri>oses  therein  mentioned,'  and  thereby  the  lands  and 
other  real  property  therein  mentioned  or  referred  to 
including  the  said  Rideau  canal  and  the  lands  and  works 
belonging  thereto,  were  vested  in  the  principal  officers 
of  Her  Majesty's  ordhance  in  Great  Britain  and  their 
successors  in  the  said  officer,  subject  to  the  provisions  of 
the  said  '  Ordnance  Vesting  Act,'  and  in  trust  for  the 
service  of  the  said  department,  and  it  is  thereby  provided 
and  enacted  (sec.  29)  as  follows  (that  is  to  say) : 

" 'Provided  always,  and  be  it  enacted,  that  all  lands 
'taken  from  private  owners  at  Bylown  under  the 
'  authority  of  the  Rideau  Canal  Act,  for  the  uses  of  the 
'  canal  which  have  not  been  used  for  that  purpose,  be 
'  restored  to  the  party  or  parties  from  whom  the  same 
'  were  taken.' 

"  15.  The  property  adjoining  to  Col.  Bys  Canada  estate 
belongs, or  formerly  belonged,  as  before  mentioned,  to  one 
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1877      Nicholas  Sparks,  A  portion  of  this  was  set  out  and  ascer- 

Tylbi     tained  as  necessary  for  the  purposes  of  the  said  canal,  and 

The  Quees  ^*®  accordingly  taken  from  the  said  Nicholas  Sparks 

under  the  authority  of  the  said  Rideau  Canal  Act.  After 

the  passing  of  the  said  Ordnance  Vesting  Act,  the  said 
Nicholas  Sparks  applied  for  a  restoration  of  part  of  the 
land  so  taken  from  him,  and  thereupon  was  passed  an 
Act  of  the  Provincial  Parliament  of  Canada  (9th  Vic,  ch. 
42),  intituled  '  An  Act  to  explain  a  certain  provision  of 

*  the  Ordnance  Vesting  Act,  and  to  remove  certain  diffi- 

*  culties  which  have  occurred  in  carrying  the  said  pro- 

*  vision  into  effect.' 

"  30.  In  the  month  of  July,  1856,  Charles  William  By 
representing  the  heirs  of  the  late  Col.  By,  presented  to 
the  Governor  General  oi British  North  America  in  Council 
a  memorial. 

"  81.  The  statements  contained  in  the  said  memorial 
were  true,  and  your  suppliants  refer  to  them  for  the 
purpose  of  showing  how  your  suppliants  make  out  their 
title  to  the  relief  which  they  now  claim.  No  reply  has 
been  returned  to  the  said  memorial,  and  no  part  of  the 
land  has  been  restored  to  your  suppliants  or  any  of 
them. 

"82.  On  the  19th  day  of  June,  1856,  was  passed  an 
Act  of  the  Provincial  Parliament  of  the  Province  of 
Canada  (19  and  20  Vic,  ch.  45,)  intituled  *  An  Act  for 
transferring  to  one  of  Her  Majesty's  principal  Secretaries 
of  State  the  powers  and  estates  and  property  therein 
described,  now  vested  in  the  principal  officers  of  Her 
Majesty's  Ordnance,  and  for  vesting  other  part  of  the 
ordnance  estates  and  property  therein  described  in  Her 
Majesty  the  Queen,  for  the  benefit,  use  and  purposes  of 
this  province;'  and  thereby,  after  reciting  the  said 
'Ordnance  Vesting  Act,'  it  is,  amongst  other  things, 
enacted  as  follows : 
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"  *  Sec,  VI,  Immediately  on  and  from  the  passing  of     1^77 
this  Act,  all  and  every  the  lands  and  other  real  property     Tvleb 
in  this  province  comprised  in  the  second  schedule  to  ^^^0^,^^^^ 
this  Act,  annexed  being  a  portion  of  the  messuages,      ~- 
lands,  tenements,  estates  and  hereditaments  comprised 
within  the  provisions  and  meaning  of  the  said  in  part 
recited  Act  of  the  seventh  year  of  the  reign  of  her  pre- 
sent Majesty,  which  prior  to  the  passing  of  this  Act 
were  by  the  said  recited  Act,  or  otherwise,  vested  in 
the  said  principal  officers  of  Iler  Majesty's  Ordnance 
and  their  successors  in  the  said  office,  and  which  have 
been  used  and  occupied  for  the  service  of  the   Ordnance 
Department,  or  for  military  defence,  by  whatever  mode 
of  conveyance  the  same  shall  have  been  so  purchased 
or  taken  either  in  fee  or  for  any  life  or  lives,  or  for  any 
term  or  terms  of  years,  or  any  other  or  lesser  interest, 
and  all  erections  and  buildings  which  now  are,  or 
which  shall  or  may  hereafter  be  erected  and  built 
thereon,  together  with  the  rights,  members,  easements 
and  appurtenants  to  the  same  respectively  belonging, 
shall  by  virtue  of  this  Act  be  and  becom3  and  remain 
and  continue  absolutely  vested  in  Her  Majesty  the 
Queen  for  the  benefit,  use  and  purposes  of  this  pro- 
vince, according  to  the  respective  nature  and  quality 
of  the  said  lands  and  other  real  property,  and  shall  be 
subject  to  the  provisions  of  the  Act  passed  by  the 
Legislature  of  this  province  in  the  16th  year  of  the 
reign  of  her  present  Majesty,  intituled,  an  Act  to  amend 
the  law  for  the  sale  and  settlement  of  the  public  lands, 
and  any  further  provisions  which  the  Legislature  of 
this  province  may  from  time  to  time  enact  in  respect 
thereof,  and  shall  be  held  used,  conveyed  and  dealt 
with  accordingly,  but  subject  nevertheless  to  all  sales, 
agreements,  lease  or  leases,  agreement  or  agreements 
for  lease,  already  entered  into  with  or  by  the  principal 
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3877      ( offioers  of  ordnance,  or  by  any  other  person  or  personB 

'iVLui     '  authorized  or  empowered  by  the  said  principal  officers 

THio'mv  *^  exercise  the  powers  and  authorities  of  the  said  in 

— ^      '  part  recited  Act  of  the  serenth  year  of  the  reign  of  her 

*  present  Majesty,  of  or  in  respect  of  any  snch  lands  and 

•  other  real  property.' 

"  *  Sec.  VII.  Trovided  always  and  be[it  further  enacted, 
'  that  nothing  herein  contained^shall  be  taken  to  affect 
'  the  rights  of  any  parties  claiming  any  of  the  lauds, 
'  buildings,  or  other  property  referred  to  in  the  next 
'preceding  section,  and  in  the  said  second  schedule, 
'and  that  all  actions  now  pending  against  the  said 
'  principal  officers  in  relation  thereto  may  be  proceeded 
'  with  to  final  judgment,  in  the  name  of 'the  said  prin* 
'  cipal  officers,  and  as  if  the  appointment  of  the  said 
'  principal  officers  had  not  been  revoked  by  Her  Majesty, 
'  and  it  shall  be  lawful  for  Her  Majesty's  Attorney  Qen- 
'  eral  to  appear  in  any  such  case  on  behalf  of  the  Crown, 
'  and  the  Crown  and  all  other  persons  whatsoever  shall 
'  be  bound  by  the  final  judgment  of  the  Court  in  which 
'  such  suit  may  have  been  commenced.* 

"89.  The  suppliants  are  now  the  only  persons  inter- 
ested in  Colonel  By's  Canada  estate,  and  as  such  are 
entitled  to  have  such  part  of  the  said  tracts  or  parcels  of 
land  comprised  in  the  said  two  several  before  stated 
deed  of  grant  respectively  as  aforesaid,  as  was  formerly 
taken  for  the  use  of  the  Rideau  canal,  but  is  not  used 
for  that  purpose,  restored  to  them.  The  quantity  of 
land  so  taken  was  110  acres  or  thereabouts,  but  the 
quantity  of  such  land  as  is  actually  used  for  the  pur- 
pose of  the  said  canal  does  not  exceed  20  acres  or  there- 
abouts ;  however  your  suppliants  have  never  hitherto 
been  able  to  obtain  the  restoration  of  any  part  of  the 
said  land,  notwithstanding  the  before  stated  application 
for  that  purpose. 


Appendix  to  ) 

VOL.  VII.  I  BXOHEQUBB  OOXJBT  OP  CANADA.  668 

S.  C.  R.      j 

"  40.  Your  suppliants  allege  that  it  is  doubtful  1^77 
whether  or  not  the  said  90  acres  are  not  so  taken  or  Ttlbb 
used  for  the  uses  of  the  said  canal  ever  passed  to  or  ^  ^*  ^ 
became  vested  in  Her  M  ijesty,  and  your  suppliants 
submit  that  the  estate  therein  never  passed  to  Her 
Majesty,  and  that  the  same  passed  to  and  is  vested  in 
your  suppliants,  as  if  the  said  canal  had  never  been 
made  and  the  said  Acts  had  never  been  passed,  yet  Her 
Majesty*s  G-ovemment  in  Canada  has  assumed  that  the 
same  did  vest  in  Her  Majesty,  and  have  acted  accord- 
ini^ly,  and  have  all  along  since  the  construction  of  the 
said  canal  taken  and  held  possession  of  the  said  90 
acres,  and  still  hold  posssession  thereof,  and  have  taken 
the  rents  and  profits  thereof,  and  they  have  sold  parts 
thereof,  and  made  conveyance  thereof  to  purchasers 
thereof,  and  given  possession  to  such  purchasers,  and 
have  received  the  purchase  money  thereof,  and  your 
suppliants  submit  that  Her  Majesty  should  deliver 
possession  of  the  said  land  unsold  to  your  suppliants, 
and  should  pay  the  rents  and  profits  thereof  to  your 
suppliants,  and  as  to  the  portions  of  the  said  lands  so 
sold  should  pay  the  value  thereof,  but  if  it  should  be 
held  that  the  said  land  did  become  vested  in  Her 
Majesty,  then  your  suppliants  in  addition  to  the  fore- 
going submit  that  they  should  have  a  reconveyance  of 
all  such  lands  as  have  not  been  sold  as  aforesaid. 

"  41.  Under  and  by  virtue  of  an  Act  of  the  Parlia- 
ment of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land,  known  as  "  the  British  North  America  Act^  1867," 
the  said  lands  and  hereditaments  became  the  property 
of  the  Dominion  of  Canada^  or  purported  to  convey  the 
same  to  the  said  Dominion  of  Canada. 

*'  42.  In  any  case  Her  Majesty  was  and  is  a  trustee 
for  your  suppliants  of  all  of  the  said  lands  that  were 
actually  used  for  the  purposes  of  the  said  canal,  and 
it  should  be  so  declared. 
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"Tour  fluppliants  therefore  humbly  pray  that  all 
such  parts  of  the  said  two  several  parcels  or  tracts 
of  land  comprised  in  the  said  two  several  herein- 
before stated  deeds  of  grant  dated  respectively  the 
20th  day  of  May  and  the  10th  day  of  June  1801, 
as  aforesaid,  as  were  supposed  to  be  taken  for  the 
use  of  the  said  Rideau  canal,  but  not  used  for  that 
purpose,  may  be  restored  to,  and  if  necessary  be 
revested   in  your  suppliants,   according  to   their 
respective  rights  and  interests  to  and  in  the  same ; 
and  that  possession  thereof  may  be  delivered  to 
your  suppliants  ;   and  that  an  account  of  the  rents 
and  profits  thereof  may  be  taken,  and,  together 
with  the  costs  of  this  i)etition,  be  paid  to  your 
suppliants;   and  as  to. such   portions  thereof  as 
have  been  sold,  that  the  values  thereof  may  be  paid 
to  your  suppliants,  and  also  the  rents  and  profits 
thereof  prior  to  the  selling  thereot  by  Her  Majesty, 
as  aforesaid,  and  for  the  purposes  aforesaid,  that 
all  necessary  orders  and  decrees  may  be  made  and 
accounts  taken." 
In  answer  and  for  defence  to  the  said  petition,  the 
Honourable  Edtvard  B/ake,   Her  Majesty's  Attorney- 
General  for  the  Dominion  of  Canada,  on  behalf  of  Her 
Majesty,  said  : 

"1.  I  admit  the  lelters  patent  bearing  date  respect- 
ively the  20th  day  of  May,  1801,  and  the  10th  day  of 
June,  1801,  mentioned  in  the  1st  and  fnd  paragraphs 
of  the  said  petition,  wheieby  certain  lands  were  granted 
to  Grace  McQueen,  in  the  said  petition  mentioned,  but 
I  crave  leave  for  greater  certainty  to  refer  thereto,  when 
the  same  shall  be  produced  to  this  honourable  court. 

"  2.  I  admit  the  passing  of  the  Act  of  Parliament  of 
the  late  Province  of  Upper  Canada  (being  the  Act  H, 
Geo.  IV.,  chap.  1,)  referred  to  in  the  fourth  paragraph 
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of  the  said  petition,  to  which  I  also  crave  leave  for      1^77 
greater  certainty  to  refer.  Tyim 

"8.  I   admit  that  Col.  By,  in  the  15th  paragraph^     *• 

of  the  said  petition  named,  was  the  officer  employed  by      

His  late  Majesty  to  superintend  the  work  of  making 
the  said  canal,  and  that  he  set  out  and  ascertained 
certain  parts  of  the  said  parcels  of  land  comprised  in 
the  said  letters  patent,  comprising  altogether  110  acres 
or  thereabouts,  as  necessary  for  making  and  completing 
said  canal,  and  other  purposes  and  conveniences  men- 
tioned in  the  said  Act ;  and  that  the  land  which  he  so 
set  out  and  ascertained  as  aforesaid  is  described  in  a 
plan  lodged  by  Col.  By,  in  the  office  of  the  Surveyor- 
General  of  the  hxte  Troviuce  of  Upper  Canada,  and 
signed  by  him,  and  I  crave  leave  for  greater  certainty 
to  refer  to  the  said  description  and  plan. 

"  4.  I  admit  that  the  said  Grace  McQueen  died  intes- 
tate some  'time  before  the  31st  day  of  January,  1832, 
and  after  the  passing  of  the  said  Act,  but  I  deny  that 
she  died  seized  or  possessed  of  the  whole  of  the  said 
parcels  of  land  ;  and  I  charge  that  the  parts  thereof  set 
out  and  ascertained  by  Col.  By,  as  required  for  the  uses 
and  purposes  of  the  said  canal,  were  at  the  time  of  her 
death  vested  in  His  Majesty,  and  His  Majesty  was  then 
in  possession  thereof  for  the  purposes  of  the  said  canal. 

"  5.  1  admit  that  the  said  Grace  McQueen  left  her 
husband,  Alexander  McQueen,  her  surviving,  and  also 
Wiltiavi  McQueen  her  eldest  son  and  heir-nt-law,  but  I 
deny  that  any  estale  or  interest  in  the  said  lands  set 
out  and  ascertained  by  Col.  By  as  aforesaid  descended 
to  the  paid  William  McQueen;  and  I  submit  that  the 
claim  against  the  Crown  for  compensation  or  damages 
by  reason  of  the  taking  of  the  said  lands  was  personal 
estate  of  the  said  Grace  BIcQueen,  and  passed  at  her 
death  to  her  por^onal  representative  and  not  to  her 
heir-at-law. 
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1877         « 6.  I  admit  the  execution  of  the  deeds  of  the  81st 

T^B     day  of  January,  and  the  6th  day  of  February,  1832, 

T  ■  Qtnns  ^^^  ^  crave  leave  for  greater  certainty  to  refer  thereto 

respectively  when  produced  to  this  honourable  court ; 

but  I  charge  that  no  estate  or  interest  in  the  lands  now 
in  question  passed  thereby,  or  by  either  of  them,  the 
title  and  possession  thereof  being  then  as  the  fact  was 
in  His  Majesty. 

'*  7. 1  charge  that  at  the  respective  times  of  the  making 
and  execution  of  the  said  respective  deeds  none  of  the 
parties  thereto  were,  or  was,  in  possession  of  the  last- 
mentioned  lands,  or  of  any  part  thereof,  or  in  the  receipt 
of  the  rents  and  profits  thereof,  nor  had  they  or  any  or 
either  of  them,  or  any  of  their  respective  ancestors, 
been  in  such  possession  or  in  such  receipt  of  the  rents 
and  profits  for  one  whole  year  next  before  the  said 
respective  times,  and  I  charge  that  the  said  transactions, 
so  &r  as  they  related  to  the  lands  in  question  in  this 
suit,  were  respectively  a  selling  pf  pretended  titles,  and 
that  the  same  were  to  that  extent  respectively  void  as 
in  contravention  of  the  statute  passed  in  the  32nd  year 
of  the  reign  of  His  Majesty  King  Henry  VIII ^  ch.  9, 
and  other  statutes  against  maintenance  and  bracery, 
and  the  buying  of  pretended  titles. 

"  8.  I  deny,  for  the  reasons  aforesaid,  that  the  inden- 
ture of  the  16th  day  of  February  passed  to  Col.  Bg  any 
estate  or  interest  in  the  land  in  question,  or  any  right 
to  compensation  or  damages  for  the  taking  of  the  said 
lands,  or  any  right  to  a  restoration  of  any  portion 
thereof  taken  as  aforesaid  which  was  not  used  for  that 
purpose. 

''  9.  I  submit  and  charge  that  Col.  By,  having  been  as 
he  was  at  the  date  of  the  said  indenture  of  the  6th  day 
of  February,  1882,  an  officer  in  the  service  of  His  Majesty, 
and  having  in  charge  for  His  Majesty  the  said  canal  and 
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the  works  connected  therewith,  and  the  lands  set  apart  1^77 
and  taken  therefor,  including  the  lands  in  question,  he  Ttlbb 
was    incapable  of  acquiring  any  beneficial    interest  ^^  qJ^j^j^j^ 

therein,  as  against  His  Majesty,  and  the  pretended  pur-      

chase  of  the  said  lands  by  him  was  a  breach  of  duty, 
and  could  not  and  did  not  constitute  any  valid  claim 
against  His  Majesty. 

*'  10.  I  am  informed  and  charge  the  fact  to  be  that 
some  time  after  obtaining  the  conveyance  of  the  6th  day 
of  February,  1832,  Col.  By  took  proceedings  under  the 
said  Act  of  8  Geo.  IV,,  ch.  1,  to  obtain  by  arbitration, 
compensatiou,  or  damages  from  His  Majesty  in  respect 
of  the  lands  comprised  in  the  said  conveyance  of  the  6th 
day  of  February,  1832,  and  that  therein  he  claimed  com- 
pensation or  damages  for  the  lands  now  in  question. 

"11.  I  am  informed  and  charge  that  an  award  was 
duly  made  in  writing  in  the  course  of  the  said  arbitra- 
tion proceedings,  whereby  it  was  awarded  and  deter- 
mined that  by  reason  of  the  enhancement  of  the  value 
of  his  other  land,  and  of  other  benefits  and  advantages 
accrued  to  him  from  the  construction  of  the  canal,  as 
provided  in  the  9th  section  of  the  said  Act,  Ool.  By  was 
not  entitled  to  any  sum  from  His  Majesty  in  resi)ect  of 
his  said  claims  for  compensation  and  damages  under 
the  said  Act. 

'*  12.  I  am  informed  and  charge  that  afterwards  Ool. 
By,  being  dissatisfied  with  the  said  award,  duly  caused 
a  jary  to  be  summoned  under  the  provisions  of  the  said 
Act,  to  assess  the  said  damages  and  compensation  claimed 
by  him,  and  that  the  jury  duly  delivered  their  verdict  to 
the  same  effect  as  the  said  award,  to  wit,  that  Col.  By 
had  sustained  no  damage  and  was  not  entitled  to  any 
compensation  in  respect  of  the  said  claims. 

*'  13.  I  charge  that  the  said  award  and  verdict  have 
eyer  since  remained,  and  now  are  in  full  force  and  virtue, 
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1877      and  were  and  are  binding  on  Col.  By  and  his  heirs  and 
Tylbb     other  representatives,  and  are  a  bar  to  the  claim  of  the 
Thb  Queen  suppliants  in  the  said  petition. 

"  14.  1  admit  the  Act  of  the  Provincial  Parliament  of 

Canada,  passed  in  the  year  1813,  (7  Vic ,  ch.  11,)  and  the 
proviso  contained  in  section  29  thereof,  as  stated  in  the 
14th  paragraph  of  the  petition ;  and  I  also  admit  the  Act 
passed  in  the  year  1846,  (9  Vic ,  ch  42,)  to  explain  the 
said  proviso,  and  I  crave  leave  for  greater  certainty  to 
refer  to  the  said  Acts. 

"  15.  I  submit  and  charge  that  upon  the  true  con- 
struction of  the  said  proviso,  and  of  the  Act  explaining 
the  same,  the  benefit  of  the  said  proviso  was  and  is 
confined  to  Nicholas  Sparks,  therein  mentioned  and 
that  the  same  did  not  extend  to  the  lands  in  ques- 
tion. 

"  16.  By  an  Act  of  the  parliament  of  the  late  Province 
of  Upper  Canada,  passed  on  the  11th  day  of  May,  1839, 
(2  Vic,  ch.  19,)  it  was  expressly  enacted  that  from  and 
after  the  1st  day  of  April,  1841,  all  and  every,  the 
powers,  provisions  and  remedies  in  the  said  Act  of  the 
8th  year  of  King  George  IV,,  ch.  1,  in  relation  to  claims 
for  damages  already  sustained  by  owners  of  lands  in 
consequence  of  the  said  then  intended  canal,  locks  and 
other  constructions  being  cut  and  constructed  in  and 
upon  the  same,  should  in  respect  of  claims  brought 
forward  after  that  period,  cease  and  determine. 

"  17.  It  was  further  by  the  last- mentioned  Act  enacted 
that  claims  made  before  the  said  1st  day  of  April,  but 
not  duly  prosecuted  as  required  by  the  said  Act,  should 
thenceforward  be  barred  as  if  they  liad  never  been 
made. 

"18,  It  was  further  by  the  last-mentioned  Act 
enacted,  that  it  might  be  lawful  for  the  Lieut  -Q-ov.  to 
issue  Her  Majesty's  Koyal  Proclamation  requiring  all 


Appendix  to  ) 

VOL.  VII.  I  EXCHEQUER  OOUBT  OF  CANADA.  669 

S*  C*  R*       J 

persons  to  prosecute  their  claims  within  the  time,  so      ^877 
limited,  or  that  such  claims  should  thereafter  be  barred.     Tyleb 

"  19.  Afterwards,  and  on  the  9th  day  of  September,  r^^^  017^45,^ 

in  the  last-mentioned  year,  such  proclamation  was  duly      

made  by  the  Lieut  -Gov.  in  Her  Majesty's  name,  and 
the  same  was  published  in  the  Ofhcial  Gazette  on  the 
10th  day  of  October  folio winp^;  and  I  claim,  on  behalf 
of  Her  Majesty,  the  benefit  of  the  said  Act  and  Pro- 
clamation, and  I  submit  that  thereby  all  claims  of  every 
kind  against  Her  Majesty,  in  respect  of  the  said  lands, 
by  the  said  Grace  McQueen  or  her  personal  representa- 
tives, or  by  Col.  Bi/  or  any  persons  claiming  through 
or  under  them  or  either  of  them,  including  the  sup- 
pliants, became,  and  were  and  are  forever  barred  on 
and  after  the  1st  day  of  April,  A.D.  1841. 

**  20.  I  admit  that  in  pursuance  of  the  Acts  of  1844 
and  1846,  some  part  of  the  lands  taken  from  Nicholas 
Sparks  for  the  said  canal  was  restored  to  him,  and  that 
no  part  of  the  land  in  question  was  ever  restored  to 
Col.  B^  or  his  heirs  or  assigns ;  and  I  charge  that 
neither  was  any  land  taken  for  the  canal  from  any 
other  person  restored  to  the  owners  under  the  said 
proviso  and  Acts. 

**  21.  I  have  been  informed  by  Col.  Coffin y  an  of&cer 
of  the  Government,  that  he  has  some  recollection  of 
some  such  memorial  as  mentioned  in  the  SOth  para- 
graph of  the  petition  having  been  handed  to  him  by 
Sir  Edmund  Head,  when  he  was  Gov.-Gen.  of  British 
North  America,  with  a  request  to  report  thereon,  and 
that  he,  the  said  Col.  Coffin,  did  report  against  the  claim 
therein  preferred,  but  I  am  informed  and  charged  that 
there  is  no  trace  of  the  said  memorial  or  report  among 
the  public  records,  or  of  the  same  ever  having  been 
submitted  to  the  Gov.-Gen.  in  Council. 

''  22.  I  admit  the  passing  of  the  Act  of  the  19th  of 
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1877      Jane,  1856  (19  and  20  Vic,  ch.  45),  and  I  crave  leave 

Ttuub     for  greater  certainty  to  refer  to  its  provisions,  and  I 

^    ^*        admit  that  by  virtue  thereof  the  lands  in  qaestion 

became  vested  in  Her  Majesty  for  the  uses  of  the  late 

Froyince  of  Canada, 

"22.  I  admit  that  by  the  B.  N.  A.  Act  the  same 
lands,  or  so  much  thereof  as  had  not  previously  been 
sold  or  disposed  of,  are  now  vested  in  Her  Majesty  for 
the  use  of  the  Dominion  of  Canada. 

"  24.  I  deny  that  Her  Majesty  is  a  trustee  for  the 
suppliants  of  the  said  lands  or  any  part  thereof. 

"  26.  I  have  no  knowledge  of  the  several  Acts, 
occurrences,  and  instruments  alleged  in  said  petitions, 
constituting  the  claim  of  the  suppliant's  title  under 
Col.  JB^,  and  I  deny  the  same  respectively,  and  put  the 
petitioners  to  such  proof  thereof  as  they  may  be 
advised. 

''  26.  From  the  original  setting  apart  and  taking  of 
the  said  lands,  until  the  year  1848,  the  said  lands  were 
vested  in  Her  Majesty  in  right  of  Her  Imperial  Crown, 
during  all  which  time  Col.  Bf/  and  his  representatives 
might  have  proceeded  against  Her  Majesty  by  petition 
of  right  or  otherwise,  in  Her  Majesty's  Courts  in  Eng- 
land,  but  they  never  did  so. 

"  2Y.  From  the  year  1843  to  the  year  1856  the  lands 
in  question  were  vested  in  the  principal  officers  of  Her 
Majesty's  Ordnance,  and  the  said  principal  officers  of 
Her  Majesty's  Ordnance  were  also  during  all  the  times 
last  mentioned  in  possession  thereof,  and  the  suppliants 
or  those  under  whom  they  claim  title  might,  during  all 
the  last-mentioned  time,  have  sued  and  impleaded  the 
said  priDcipal  officers  in  the  courts  of  the  late  Proviuce 
of  Canada  for  the  recovery  or  restoration  of  the  said 
lands,  but  they  neglected  so  to  do. 

"  28.  I  charge  that  the  suppliants,  and  those  tmder 
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whom  they  claim,  have  been  guilty  of  such  laches  and      ^^76 
delay  in  respect  of  their  said  claims  as  preclude  them  in     Ttlbb 
equity  from  now  prosecuting  the  same.  ry^^  Queen. 

"  29.  By  virtue  of  the  Tth  section  of  the  Petition  of     

Sight  Act,  1876, 1  claim,  on  behalf  of  Her  Majesty,  the 
.benefit  of  the  statutes  of  the  Province  of  OnlariOy  com- 
monly known  as  the  Statutes  of  Limitations,  and  I  sub- 
mit that  the  suppliants,  and  those  under  whom  they 
claim,  having  been,  as  the  fact  is,  out  of  possession  of 
the  said  lands  for  upwards  of  40  years,  next  before  the 
commencement  of  the  suit,  their  claims  are  barred  by 
lapse  of  time  and  the  provisions  of  the  said  statute. 

''  30.  On  behalf  of  Her  Majesty  I  submit  that  the  said 
petition  shows  no  grounds  for  relief  against  Her  Majesty, 
in  respect  of  any  of  the  matters  contained  therein,  and 
shows  no  legal  or  equitable  title  in  the  suppliants,  or 
any  or  either  of  them,  to  the  said  lands  or  any  part 
thereof,  and  I  crave  the  same  benefit  of  this  objection 
as  if  1  had  demurred  to  the  said  petition. 

"  81,  I  submit  that  under  no  circumstances  is  Her 
Majesty,  as  representing  the  Dominion  of  Canada^ 
answerable  or  responsible  to  the  suppliants  or  any  of 
them,  for  or  in  respect  of  any  of  the  said  lands  hereto- 
fore sold  or  disposed  of,  or  in  respect  of  the  rents  and 
profits  of  any  of  the  said  lands  ;  and  I  deny  that  the 
petitioners  are  entitled  to  any  such  account  as  prayed 
for  in  the  said  petition. 

*^  82.  I  pray  that  the  said  petition  may  be  dismissed 
with  costs." 

The  following  case  was  then  submitted  for  the  opinion 
of  the  court  under  General  Order  III  :— 

''1.  Is  the  Statute  of  Limitations  at  all  pleadable 
under  section  7  of  the  Petition  of  Right  Act  of  1876  ? 

'*  2.  Did  William  McQueen  take  the  lands  in  question 
or  any  of  them  by  descent  by  the  facts  set  out  in  the 
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1876      petition :  (1)  if  his  mother  died  before  the  lauds  were  set 
TrCn     out  and  ascertained  for  the  purpose  of  the  canal ;  (2)  if 

Thb  QuKwr.  »^®  ^^  afterwards  ? 

"  3.  If  Grace  McQueen  had  at  the  time  of  her  death 
any  right  or  interest  in  the  lands  taken  or  any  right  to 
compensation  or  damages  by  reason  of  the  taking  thereof, 
did  such  right  descend  to  her  heir-at-law  or  to  her  per- 
sonal representative  ? 

^'4.  Are  the  deeds  dated  SIst  January,  1832,  and  Gth 
February,  1832,  respectively  named  in  the  petition,  valid 
or  void  as  regards  the  lands  in  question  under  the 
statutes  and  facts  set  out  in  the  7th  paragraph  of  the 
statement  of  defence  ? 

'*  5.  Is  the  9th  paragraph  of  the  statement  of  defence 
a  sufficient  answer  in  law  to  the  petition  ? 

"  6.  Would  the  defence  set  up  in  the  10th,  11th,  12th 
and  13th  paragraphs  of  the  statement  of  the  Attorney- 
General  be  sufficient  in  law  supposing  that  the  state- 
ments therein  were  true  V 

"  7.  Whether  the  effect  of  the  acts  set  out  in  the  14th 
paragraph  of  the  statement  of  defence  is  as  stated  in  the 
^13th  paragraph  of  the  statement  of  defence  ? 

"  8.  Whether  the  acts  referred  to  in  paragraphs  16, 17, 
18  and  19  have  any  application  to  this  case,  and  if  so 
whether  they  would  not  constitute  a  bar  to  the  plaintiffs' 
claim,  regard  being  had  to  the  statements  in  the  petition 
and  in  paragraph  19  of  statement  of  defence? 

'*  9.  Are  the  petitioners  barred  by  laches  on  the  state- 
ment set  out  in  the  petition  ? 

"  (a)  It  is  agreed  that  the  statements  herein  above 
referred  to  and  set  out  in  the  petition  and  state- 
ment of  defence  as  being  admitted  for  the  pur- 
pose of  this  special  case  are  not  finally  binding 
on  either  party,  but  are  to  be  used  for  the  purpose 
of  enabling  the  court  to  decide  the  questions  of 
law  raised  hereby. 
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"  {b)  It  is  also  agreed  that  either  party  may  appeal      ^^77 
from  the  judgment  to  be  pronounced  in  the  above     Tylm 
case  as  upon  a  demurrer.  ,p^^  Qu«iir 

*'  (c)  It  is  also  agreed  that  upon  the  decision  being 
given,  (whether  in  the  first  instance  or  on  appeal), 
if  against  the  petitioners  that  they  may  amend 
their  petition  and  proceed  as  they  may  be  advised, 
or,  if  against  Her  Majesty  that  she  may  be  at 
liberty  to  file  a  supplemental  statement  of 
defence  as  the  Honorable  Attorney  General  may 
advise. 

M.  C.  Cameron^  Q.O.,  E.  Fitzgerald^  Q  C,  and  A.  J. 
Christie  for  the  suppliants. 

The  learned  counsel  cited  Rustomjee  v.  The  Queen 
(1) ;  King  v.  The  Co,  of  Witham  Navigation  (2) ;  Mc 
Kenzie  et.  al.  v.  Fairman  (3) ;  Reiner  v.  The  Marquis  of 
Salisbury  (4) ;  Mutlow  v.  Bigg  (5) ;  Burdick  v.  Oarrick 
(6). 

Mr.  Maclennany  Q  C ,  for  the  Crown. 

The  learned  counsel  cited  Banning  on  Limitations 
(1) ;  Richards  v.  Atty.  Oen.  of  Jamaica  (8) ;  Frewen  v. 
Fretffen  (9). 

Kefch  V.  Sandjord  (10)  ;  Cooper  Phibbs  (11). 

See  Maxwell  on  Statutes  (12). 

Sir  W.  B.  RiCHABDS,  0.  J.  :— 

The  case  submitted  for  the  opinion  of  the  Court  in 
this  petition  of  right,  was  argued  Monday,  15th  March, 
1878.    M.  C  Cameron,  Q.O.,  and  Fitzgerald,  Q  C,  of 

(1)  1  Q.  B.  D.  487.  (7)  P.  252. 

(2)  3  B.  &  Aid.  454.  (8)  6  Moo.  P.  C.  C.  381. 

(3)  7  U.  C.  Q.  B.  411.  (9)  L.  R.  10,  Ch.  610. 

(4)  2  Ch.  Div.  382.  (10)  White  &Tudor'8l*C.5thed.46. 

(5)  L.  R.  18  Eq.  246.  (1 1)  L.  R.  2  H.  L.  149. 

(6)  L.  R.  5  Ch.  Ap.  243.  (12)  P.  2,  6, 19, 15  and  27. 
43 
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1877      the  Ontario  bar,  for  the  suppliants,  and  J.  Maclennan, 
Ttlsi     Q  0.,  of  the  same  bar  for  the  Crown. 
The  qVbbx      '^^^  ^^*  question  is,  can  the  Statute  of  Limitations 

be  pleaded  on  behalf  of  the  Crown  in  a  proceeding  on  a 

CJ.    '  petition  of  right  under  section  7  of  the  Petition  of  Right 

Act  of  1876  ? 

The  section  is  different  from  that  contained  in  the 
Imperial  Statute,  23  and  24  Vic,  ch.  8 1,  and  the  Domin- 
ion Act,  38  Vic,  ch.  12,  which  last  Act  was  repealed  by 
the  statute  of  1876.  The  7th  section  of  the  Imperial 
statute  makes  the  law  and  statutes  in  force  in  certain 
matters  in  actions  between  subject  and  subject  applica- 
ble and  extend  to  the  petition  of  right,  amongst  others 
enumerated,  those  as  to  costs,  set  off*,  special  cases,  etc. 

In  Ruitomjee  v.  The  Queen  (1)  it  was  urged  in  argu- 
ment that  the  Crown,  though  not  mentioned,  might  take 
advantage  of  the  statute  of  limitations,  and  Chiity  on 
the  Prerogatives  of  the  Crown  (2) ;  Tubin  v.  The  Qme.n 
(3) ;  Slory's  Conflict  on  Laws  (4) ;  Huber  v.  Sleiner  (5) ; 
Harris  v.  The  Queen  (6) ;  were  cited.  At  p.  49  Black* 
burn,  J.,  said,  the  Statute  of  Limitations  has  relation 
only  to  actions  between  subject  and  subject,  the  Crown 
cannot  be  bound  by  it.  Lush,  J ,  said,  "  and  sec.  7  of  23 
and  24  Vic.,  ch.  34  (which  has  been  referred  to)  extends 
to  a  petition  of  right,  set  off  inter  alia  but  not  the  Statute 
of  Limitations."  Cockburn,  C. J.,  said  at  p.  492 :  "  as  to 
the  statute  of  limitations  that  was  disposed  of  in  the 
course  of  the  argument.  The  obsQrvations  of  my  brother 
Blackburn  were  quite  sufficient  to  dispose  of  that,  namely: 
that  the  Crown  cannot  be  bound  by  acts  of  parliament 
which  have  relation  only  to  the  course  of  procedure 
between  subject  and  subject." 

(1)  1  Q.  B.  Div.  487.  (4)  S.  r>76. 

(2)  P.  382, 11  C.  686.  (5)  2  Bing  N.  C.  202. 
(d>  14  0.  B.  N.  S.  505*                         (6)  L.  R.  4  Q.  B.  653. 
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At  page  496  Blackburjif  J.,  Bald :    With  regard  to  the  statute  of       1877 

limitations  I  do  not  think  it  necessary  to  eay  any  more.    There      f^T"*** 

Hcems  to  be  no  pretence  for  saying  that  the  statute  applies  at  all  ^^ 

to  the  Crown     It  would  no  doubt,  be  very  proper  aud  right  and  Thb  QubeK. 

ju  iicious  for  the  legislature  to  povss  an  Act  to  s«y  that  in  future  some    ^^.'T"", 

xiicnarQB| 
statute  of  limitation  sliall  apply  but  it  has  not  been  done  yet."  (jj^ 

The  seventh  section  of  the  Petition  of  Kij^ht  Act  of 
1876  reads  as  follows:  *'The  statement  in  defence  or 
"demurrer  may  raise  beside  any  legal  or  equitable 
"  defences  in  fact  or  in  law  available  under  this  Act  any 
'•legal  or  equitable  defence  which  would  have  been 
"  available,  had  the  proceeding  been  a  suit  or  action  in  a 
"  competent  court  between  a  subject  and  subject ;  and 
"any  grounds  of  defence  which  would  be  sufficient  on 
"  behalf  of  Her  Majesty  may  be  alleged  on  behalf  of  any 
"  such  person  as  aforesaid."  There  is  no  doubt  that  in 
a  suit  between  subject  and  subject  in  a  competent  court 
in  relation  to  these  matters,  the  statute  of  limitations 
might  be  set  up  by  the  defendant.  I  see  no  reason  why 
the  Crown  may  not  invoke  the  aid  of  such  a  statute. 
It  is  suggested  it  would  be  beneath  the  dignity  of  the 
Crown  to  do  so.  But  the  reasons  which  apply  to  the 
quieting  of  titles  by  individuals  apply  with  equal  force 
to  the  title  of  the  Crown.  In  fact,  as  a  general  rule  in 
this  country,  the  rights  and  interests  of  the  Crown  are 
quite  as  likely  to  suffer  from  want  of  attention  as  the 
righf  8  of  individuals.  Lord  PlunkelCs  celebrated  refe- 
rence to  time  destroying  the  evidence  of  titles  applies 
to  cases  like  the  one  before  us  as  far^^as^the  rights  of  the 
Crown  are  concerned,  as  it  would  between  party  and 
party.  Can  any  one  doubt  if  Col.  By  were  now 
living,  or  evidence  could  be  procured  as  to  the  circum- 
stances under  which  he  took  the  conveyance  from 
McQueen,  that  the  right  of  the  Crown  to  this  land 
would  be  put  in  a  different  light  from  what  it  is  now 
presented  by  his  heirs.    His  death  and  the  lapse  of  time 
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li>77     since  the  event  took  place  prevents  the  &ct  from  being 

Ttleb     ascertained  whether  in  purchasing  the  60O  acres  Col. 

jg^  Qjyjjjy  J5y  intended  to  obtain  the  110  acres  taken  for  the  use 

— -      of  the  canal  in  the  same  way  that  he  obtained  the  land 

CJ.    '  referred  to  in  the  Act  of  9  Vic,,  ch.  42,  from  Nicholas 

Sparks  "for  the  purposes  of  the  canal." 

I  think  the  words  of  the  Yth  section  give  the  right  to 
the  Crown  to  set  up  the  statute,  and  I  see  no  reason 
why  it  should  not  be  set  up.  Mr.  Justice  Blackburn  in 
the  case  referred  to  expressed  his  opinion  that  it  would 
be  proper,  right  and  judicious  for  the  Legislature  to  give 
such  a  right.  I  think  they  have  given  it  here.  As  to 
the  first  question  submitted  in  the  special  case  the 
answer  is,  that  the  statute  of  limitations  can  be  pleaded 
under  the  7th  section  of  the  Petition  of  Right  Act  of 
1816. 

As  to  the  second  question,  the  first  part  of  it  I  sup- 
pose admits  of  no  discussion;  that  William  McQueen 
would  take  the  land  by  descent  from  his  mother  if  she 
died  before  the  land  were  ascertained  and  set  out  for 
the  purposes  of  the  canal.  The  latter  part  of  the  second 
question  is  covered  by  the  third  question.  If  Grace 
McQueen  had  at  the  time  of  her  death  any  right  or 
interest  in  the  land  or  any  right  to  compeneation  or 
damages,  by  reason  of  the  taking  thereof,  did  such 
right  descend  to  her  heir-at-law  or  to  her  personal 
representative  ?  '' 

The  Rideau  Canal  Act  of  Upper  Canala,  8  Oeo.  IV.,  ch. 
1,  gives  the  necessary  powers  to  the  officer  employed  by 
Ilis  Majesty  amongst  other  things,  to  enter  into  and 
upon  the  land  of  any  person  or  persons,  and  to  survey 
and  set  out  and  ascertain  such  parts  thereof  as  he  shall 
think  necessary  and  proper  for  making  the  said  canal, 
locks,  aqueducts,  tunnels  and  all  such  other  improve- 
mentsi  matters  and  conveniences  as  he  shall  think 
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proper  and  necessary  for  making,  effecting,  preserving,      1877 
improving,  completing,  and  using  in,  the  said  naviga-     i^tM 
tion ;  and  also  to  make,  build,  erect,  &c.,  on  the  said  j,^^  ouggy 

canal  or  on  the  lands  adjoining  to  or  near  the  same  so      

many  bridges,  &c.,  reservoirs,  drains,  wharves,  quays,  ^^(jj[^  ' 
landing  places  and  other  works,  ways,  roads  and  con* 
venienccs  as  the  officer  aforesaid  shall  think  requisite 
and  convenient  for  the  purposes  of  the  said  navigation  ; 
and  also  from  time  to  time  to  alter  the  route  of  the 
canal  and  to  amend,  repair,  widen  or  enlarge  the  same 
•^  ^  ^  and  also  to  construct,  make,  and  do  all  other 
matters  and  things  which  he  shall  think  necessary  and 
convenient  for  the  making,  effecting,  preserving,  im* 
proving,  completing  and  using  the  said  canal  in  pur« 
suance  and  within  the  true  meaning  of  this  Act,  doing 
as  little  damage  as  may  be  in  the  execution  of  the 
several  powers  to  him  hereby  granted. 

"Section  2.  After  any  lands  shall  be  set  out  and 
ascertained  to  be  necessary  for  making  and  completing 
the  said  canal  and  other  purposes  and  conveniences 
hereinbefore  mentioned,  the  officer  is  emi)owered  to 
contract  and  agree  with  all  persons  who  shall  occupy,  be 
possessed  of  or  interested  in  any  lands  or  grounds 
which  shall  be  set  out  or  ascertained  as  aforesaid  for  the 
absolute  surrender  to  His  Majesty,  his  heirs  and  suc- 
cessors of  so  much  of  the  said  land  as  shall  be  required 
or  for  the  damages  which  they  may  reasonably  claim 
in  consequence  of  the  said  intended  canal,  locks  and 
other  constructions  and  erections  being  out  and  con- 
structed in  and  upon  his,  her  or  their  respective  lands, 
and  all  such  contracts,  agreements,  surrenders  shall 
be  valid  and  effectual  in  law  to  all  intents  and  purposes 
whatever,  any  law,  statute  or  usage  to  the  contrary  not- 
w^ithstanding.'* 

**  Section  8  enacts  that,  "  such  parts  and  portions  of 
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1^7      land,  or  lands  covered  with  water  as  may  be  so  a8ce^ 

Ttuis     tained  and  set  out  by  the  officer  employed  by  His 

Tb¥  Qt*iB3r«  M*^j®sty  as  necessary  to  bo  occupied  for  the  purposes  of 

. the  said  canal,  and  also  such  parts  and  portions  as  may 

CJ.  '  upon  any  alteration  or  deviation  from  the  line  originally 
laid  out  for  the  said  canal  be  ascertained  and  set  out  as 
necessary  for  the  purposes  thereof,  shall  be  for  ever 
thereafter  vested  in  His  Majesty,  his  heirs  and  suc- 


cessors." 


The  statute  of  Upper  Canada^  6  TFm,  /F.,  ch.  16, 
provides  that  if  in  the  construction,  keeping  up  and 
repairing,  &c.,  of  the  canal,  any  stone,  earth,  wood, 
timber  or  other  materials  shall  have  been  or  may  be 
thereinafter  taken  under  the  authority  of  the  Act  of  8 
Geo.  IV. ^  ch.  1,  the  owners  thereof  or  of  the  land  from 
which  the  same  shall  have  been  taken,  shall  receive 
compensation  for  all  damages  by  means  thereof,  the  same 
as  with  respect  to  any  other  damage  done  by  making, 
completing  or  repairing  of  the  said  navigation,  to  be 
settled,  adjusted,  ascertained  and  determined  in  the 
same  manner  as  provided  by  the  Act  with  respect  to 
damage  done  by  the  making,  completing  or  repairing  of 
the  said  navigation. 

Section  2  gives  damages  to  owners  of  mill  sites  for 
injury  from  penning  back  or  diverting  water,  &c. 

Section  3.  Purchasers  purchasing  land  before  the 
commencement  of  the  work  not  debarred  from  receiving 
compensation  through  acquiring  title  after  the  com- 
mencement :  Provided  the  persons  claiming  are  the  real 
owners  of  the  property  damaged  and  have  not  acquired 
the  same  for  the  purpose  of  preferring  such  claim. 
Further  proviso  :  when  former  owner  has  either  com- 
promised or  waived  his  claim  or  has  been  satisfied 
therefor,  the  assignee  shall  not  be  entitled  to  compeu- 
isation  under  the  Act.     And  in  all  cases  of  a  sale  o| 
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property  made  after  the  commencement  of  the.  works,      1^77 
the  compensation  shall  be  made  either  to  the  former     Ttlbb 
owner  or  to  the  assignee  as  it  may  appear  just  to  the  .j^  qJjki^. 
arbitrators  under  the  facts  proved  to  them.  _.- — 

Under  the  first  and  third  sections  of  the  Ridi  au  Canal  CJ .  ' 
Act,  the  portions  of  land  ascertained^  and  set  out  by  Col.  ' 
Bi^  (the  officer  employed  by  His  Majesty)  as  necessary 
for  the  purposes  of  the  canal  seem  to  me  to  have  been 
vested  in  His  Majesty  King  George  the  Fourth.  The 
words  are  express  that  the  portions  of  the  land  so  set 
out  "  shall  be  for  ever  thereafter  vested  in  His  Majesty, 
his  hi4rs  and  successors."  I  see  nothing  in  the  statute 
to  induce  me  to  give  a  different  interpretation  to  it  in 
this  respect  from  what  the  words  plainly  impart.  It 
might  perhaps  be,  if  the  officer  employed  to  superintend 
the  work,  before  agreeing  with  the  owner  of  the  land 
for  the  surrender  thereof,  under  the  second  section  of 
the  statute,  had  become  satisfied  that  a  smaller  quantity 
of  land  than  what  had  been  originally  set  out  was 
required  for  the  purposes  of  the  canal  and  should  take 
the  surrender  of  the  lesser  quantity,  that  might  be  con- 
sidered as  having  relation  back  to  the  original  setting 
apart,  and  so  the  surx^lus  would  not  be  considered  as 
vesting  in  the  Crown.-  But  if  nothing  occurred  after 
the  original  setting  apart  of  the  officer  in  charge  to  shew 
any  intention  to  change  or  alter  his  original  determina- 
tion, and  the  land  so  set  apart  was  actually  taken  pos- 
session of  and  such  possession  maintained  by  him  on 
behalf  of  the  Crown,  as  I  understand  was  the  case  with 
regard  to  the  land  in  question,  then  it  seems  to  me  the 
land  must  be  considered  as  vesting  in  the  Crown  and 
the  right  of  the  former  owner  was  converted  into  a 
claim  for  compensation  under  the  fourth  section  of 
the  statute. 

With  regard  to  claims  for  compensation  the  statute 
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18X7      of  Upper  Canada  2  Vic^  ch.  19,  provides  that  from  and 

Tno     ftfter  the  Ist  day  of  April,  1841,  all  the  powers  and  pro- 

Tai  Qum  '^^^^^s  of  the  statute  (8  Oeo.  IV,  ch.  1,)  in  relation  to 

, claims  for  damages  then  sustained  by  the  owners  of 

oniutuy  Ysixida  in  consequence  of  the  canal  and  the  remedies 
therein  contained,  in  so  far  as  respects  any  such  claims 
for  damages  as  should  be  advanced  or  brought  forward 
after  that  period,  should  cease  and  determine. 

The  effect  then  of  tho  statute  of  Oeorge  the  Fourth 
authorizing  the  construction  of  the  canal  was  that  the 
lands  set  out  and  ascertained  by  the  officer  employed 
by  His  Majesty  to  superintend  the  work  as  necessary 
to  be  occupied  for  the  purposes  of  the  canal  were  for- 
ever vested  in  His  Majesty,  his  heirs  and  successors. 
And  after  the  lands  were  so  set  out  and  ascertained,  the 
officer  employed  to  superintend  the  work  under  sec.  2, 
was  authorized  to  contract  and  agree  with  the  owners 
of  such  land  for  the  absolute  surrender  to  His  Majesty, 
his  heirs  and  successors  of  so  much  of  said  land  as 
should  be  required,  or  for  the  damages  they  may  reason- 
ably claim  in  consequence  of  the  intended  canal  being 
constructed  on  their  laud,  and  all  such  contracts,  agree- 
ments and  surrenders  should  be  valid  and  efiectual  in 
law. 

Though  the  lands  were  vested  in  the  Crown  by  being 
ascertained  and  set  out  as  necessary  to  be  occupied  lor 
the  purposes  of  the  canal,  yet  Col.  By  was  under  the 
2nd  section  of  the  statute  authorized  to  contract  and 
agree  with  Mrs.  McQueen  for  the  absolute  surrender 
of  so  much  of  such  land  as  should  be  required,  and  a 
surrender  by  her  would  under  that  section  be  valid 
and  effectual.  It  may  be  that  a  surrender  by  her  heir- 
at-law  would  be  equally  effectual,  for  the  statute  seems 
to  contemplate  something  more  than  the  mere  disharge 
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of  the  Crown  from  the  damages  in  consequence  of  the      ^^7 
canal  being  constructed  on  the  land.  Tyuu 

It  speaks  of  the  absolute  surrender  to  the  Crown  of  .p^^  Qubbit 

the  lands  themselves  and  this  could  only  be  by  the      

person  who,  but  for  the  right  of  the  Crown,  would  be      j.c.    ' 
the  owner  of  the  land,   and  that   was  Wiliiam   Mc'      ""*• 
Queen. 

I  therefore  think  that  Col.  B^  on  behalf  of  the  Crown 
could  contract  for  the  absolute  surrender  of  the  land 
with  William  McQueen 

Suppose  then  he  had  entered  into  a  contract  with 
WiLiam  McQueen  for  the  absolute  surrender *to  the 
Crown  of  the  110  acres  in  dispute,  as  set  apart  for  the 
use  of  the  canal  by  him  as  the  officer  employed  to 
superintend  the  work,  can  there  be  any  doubt  that  he 
would  be  held  in  equity  to  have  contracted  on  behalf 
of  the  Crown  ?  And  if  the  instrument  had  been  a  mere 
conveyance  to  himself  absolutely  he  ought  to  be 
declared  a  trustee  on  behalf  of  the  Crown ;  and  certainly 
would  have  been  declared  such  trustee,  if  the  money 
of  the  Crown  at  the  rate  of  £2  an  acre  had  been  paid 
to  McQueen  for  it.  Now  look  at  the  circumstances  of 
the  case  here.  Some  600  acres  of  wild  land  owned  by 
McQueen,  of  which  110  had  been  set  out  and  ascer- 
tained  as  necessary  for  the  purposes  of  the  canal.  If  he 
had  not  agreed  as  to  the  amount  of  compensation  to  be 
paid  him  for  his  damages  after  the  completion  of^the 
canal,  the  question  of  compensation  for  property  taken 
would  have  been  referred  to  arbitration,  and  in  assessing 
the  damages  the  arbitrators  would  take  into  considera- 
tion the  benefit  likely  to  accrue  to  him  from  the  con- 
struction of  the  canal  by  its  enhancing  the  value  of  his 
property.  No  one  acquainted  with  this  part  of  the 
country  at  that  time  can  for  a  moment  doubt  that  the 
500  acres  left  of  the  six  hundred  were  increased  very^ 
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1877      much  in  ralue  beyond  the  worth  of  the  100  acres  taken 

Ttlib     by  the  construction  of  the  canal.    The  matter  must  have 
TbbQuibn  ^®^  presented  in  this  light  to  McQueen.    I  assume  it 

, was  so  presented  because  it  would  have  been  Col.  iS^i 

O.J.    '  duty  so  to  have  presented  it. 

Assuming  this  to  be  so  and  that  Col.  J5y  contemplated 

purchasing  the  remainder  of  the  six  hundred  acres  as 
an  investment  for  his  personal  advantage,  he  would 
estimate  its  value  independent  of  that  of  the  110  acres 
and  would  pay  McQueen  for  it  on  that  basis.  If  he  did 
this  he  in  fact  paid  McQueen  for  the  110  acres  by  the 
increased  value  which  was  paid  on  the  remainder  of 
the  land,  and  this  increased  value  was  given  to  it  by 
the  money  expended  by  the  Crown  in  building  the 
canal. 

It  cannot  be  assumed  that  Col.  Bj/,  in  ascertaining 
and  setting  out  these  110  acres  as  necessary  for  the  pur- 
poses of  the  canal,  did  not  act  in  good  faith,  and  those 
clain^ing  under  him  cannot  properly  be  allowed  to  set 
up  that  he  was  not  acting  in  good  faith.  If  that  be  so, 
in  taking  the  conveyance  of  these  110  acres  from 
McQueen,  he  must  have  done  it  for  the  benefit  of  the 
Crown.  Otherwise  it  would  appear  that  he  was  guilty 
of  a  fraud  on  McQueen  in  setting  apart  more  land  than 
was  needed  for  the  purpose  of  enabling  himself  to  pur- 
chase this  land  from  JlfcQf^een  under  pretence  that  these 
110  acres  were  needed  for  the  canal. 

I  think  we  must  assume  that  Col.  Bi/  was  acting  in 
good  faith  throughout  the  whole  transaction.  That  he 
believed  the  whole  110  acres  were  necessary  for  the 
purposes  of  the  canal,  and  that  in  acquiring  the  title  to 
these  110  acres,'though  the  deed  was  taken  in  his  own 
name,  he  was  doing  so  for  the  benefit  of  the  Crown  and 
was  performing  the  duty  cast  upon  him  by  the  second 
section  of  the  statute  to  obtain  the  surrender  of  the  land 


Appendix  to  ) 

VX)L.  VH.  I BXOHEQUBE  OOUBT  OF  CANADA.  683 

S*  C*  It.      J 

required  for  the  pnrposes  of  the  canal.    That  we  are      ^^77 
bound  to  assume  Col.  Bp^s  *'  honesty  and  integrity  of     Ttij» 
purpose  "  throughout  this  transaction  is  sustained  by  ^g^  qubbw 

the  language  used   by  Lord    Westburp  in   Cooper  v.      

Phibbs  referred  to  on  the  argument  (1).  Cj.    ' 

The  rule  in  equity  that  when  persons  acting  in  the  ""~ 
fiduciary  capacity  acquire  renewals  of  leases,  it  will  be 
decided  that  such  renewals  shall  enure  to  the  benefit  of 
cestui  que  trust,  is  one  of  public  policy  to  prevent  per- 
sons in  such  situations  from  acting  so  as  to  take  a  bene- 
fit to  themselyes.  Many  of  the  cases  are  referred  to 
in  the  notes  to  Keech  v.  Sandjord  (1).  The  same  princi- 
ple applies  to  Col.  By  in  the  position  in  which  he  was 
placed  as  the  officer  employed  by  His  Majesty  to  super- 
intend the  work  of  constructing  the  Rideau  canal. 

The  same  rule  of  equity  obtains  in  the  United  Slates 
and  is  referred  to  Keech  v.  Sandford  in  the  American 
edition  of  While  and  Tudor's  equity  cases.  I  make  a 
short  quotation  from  the  American  notes  No.  62  : — 

It  is  a  principle  finnly  maintained  in  the  equity  jurisprudence  of 
this  country  that  a  trustee  is  not  at  liberty  to  act  or  contract  for  his 
own  benefit  in  regard  to  the  subject  of  the  trust,  and  that  the  ad- 
vantage of  all  that  he  does  about  the  trust  prosperty  shall  accrue  to 
the  cestui  que  trust  if  the  latter  desire  it.  *  •  • 

Wherever  confidence  is  pennitted  a  duty  is  asr-umed;  and  a  trust  is 
the  medium  by  which  chancery  enforces  mere  duties  in  respect  to 
I>roperty.  Wherever  one  person  is  placed  in  such  relation  to 
another,  by  the  act  or  consent  of  that  other,  or  the  act  of  a  third 
person  or  of  the  law,  that  he  becomes  interested  for  him  or  interest- 
ed with  him  in  any  subject  of  property  or  business,  he  is  prohibited 
from  acquiiing  rights  in  that  subject  antagonistic  to  the  person  with 
whose  interests  ho  t  as  become  associated. 

The  same  doctrine  is  in  effect  enunciated  in  another 
form  of  words :  "  That  no  man  shall  be  allowed  to  put 
"  himself  in  the  position  where  his  duty  and  his  interest 

(1;  L.  R.  2  ir.  L.  T40.  (2)  White  and  Tudor's  L.  Cas.,  yol. 

],p.44, 
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IS77      «  may  conflict/*    Here  it  was  the  duty  of  Col.  By  under 

TriBB     the  statute  to  obtain  the  absolute  surrender  from  Jlfc- 

Ths  Qusnr.  ^^^  ^^  ^^^  Crown  of  the  110  acres  of  land  that  he  had 

. set  out  as  necessary  to  be  occupied  for  the  purposes  of 

j.C.  '  the  canal,  it  was  his  interest  to  purchase  it  for  his  own 
speculative  purposes.  This  on  principle  he  could  not 
be  i>ejniitted  to  do  and  the  title  nominally  obtained  in 
his  name  mnst  really  be  for  the  Crown. 

At  the  time  of  the  conreyance  by  McQueen  to  Col. 
By  the  land  had  been  set  out  for  the  purposes  of  the 
canal,  and  as  I  understand  it  was  then  in  the  actual 
possession  of  the  Crown  and  was  by  the  statute  vested 
in  the  Crown.    It  was  suggested  it  was  in  CoL  B^s 
Ix>s8ession,  but  that  was  only  as  the  officer  employed  to 
construct  the  work,  and  such  possession  must  haveheen 
the  possession  of  the  Crown.     This  conveyance  was 
void  as  to  the  1 10  acres  under  the  statute  32  Htnrg  VIII 
eh.  9.    That  principle  was  established  in  numerons 
cases  in  Upper  Canada,  both  before  and  since  the  date 
of  the  deed  from  McQueen  to  Col.  J3^,  and  was  the  well 
settled  law  of  the  land  until  the  passing  of  the  statute 
in  1849,  legalizing  the  conveyance  of  a  mere  right  of 
entry  into  or  upon  lands  whether  immediate  or  future, 
vested  or  contingent.    The  cases  referred  to  in  Robinson 
and  JosfpVs  Digest  under  the  head  of  Champerty  settle 
the  law  as  above  stated.    The  Bishop  of  Toronto  v.  Cant- 
well  (1),  and  Smith  et  al  v.  Hall  (2),  are  amongst  the 
latter  cases  there  referred  to  where  many  of  the  decided 
cases  were  cited. 

I  do  not  think  3rd  section  of  the  Upper  Canada  statute, 
6  William  IV,  ch.  18,  which  allows  purchasers  to  claim 
compensation  who  acquire  title  after  the  commencement 
of  the  works  can  make  any  difference  ;  that  section  ap- 
plies to  such  purchasers  having  acquired  the  title  under 

(1)  12  U.  C.  C.  P.  007.  (2)  25  U.  C.  Q,  B,  554. 
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a  puTcliase  and  before  the  commencement  of  the  works.      ^^77 
In  fact  it  seems  only  to  have  provided  that  the  eqaita-     Tylkb 
ble  owner  of  the  land  should  receive  the  compensation,  rj,^^  qubbx 

but  it  deprives  him  of  such  compensation  where  the     ^ 

former  owner  had  compromised,  or  waived  his  claim,  or      j.(;. 
had  been  satisfied  therefor.  — ^ 

In  addition  to  this,  after  the  tlO  acres  had  been  ascer- 
tained as  necessary  for  the  canal,  they  were  under  the 
3rd  section  of  the  Act  of  Geo,  IV,  as  I  have  already  men- 
tioned, vested  in  His  Majesty,  and  all  that  remained  in 
Grace  McQueen,  except  the  right  under  the  second  sec- 
tion of  the  statute  of  absolute  surrender  of  the  same  to 
His  Majesty,  was  the  right  to  compensation  under  the 
statute,  and  this  right  was  a  right  to  receive  money, 
which  on  her  death  vested  in  her  executor  and  not  in 
her  heir-at-law. 

As  already  intimated,  the  special  i>ower  to  surrender 
under  the  second  section  of  the  statute  might  have  been 
exercised  by  Mrs.  McQueen  after  the  land  had  been  set 
out  for  the  canal,  and  I  am  inclined  to  think  by  William 
McQueen  as  her  heir-at-law,  at  any  time  before  the  com- 
pletion of  the  canal. 

.  The  general  doctrine  that  land  sold  by  the  owner  of 
an  estate  before  his  death,  but  which  has  not  been  paid 
for  or  conveyed,  is  considered  converted  into  personalty 
seems  well  established.  Many  cases  are  referred  to  in 
Williams  on  Executors  as  sustaining  that  doctrine.  I 
merely  refer  to  one  farrer  v.  The  Earl  of  Winter  Ion  (1). 

Whether  compensation  for  lands  taken  under  the 
compulsory  power  given  to  railways  and  commissioners 
is  impressed  with  the  character  of  realty  depends  much 
on  the  terms  of  the  statutes  authorizing  the  taking. 

I  think  the  view  taken  by  the  Privy  Council  in 
Richardi  v.  The  Attorney  General  of  Jamaica  (2)  correct 

(1>  5  Beav.  1.  (2)  6  Moo.  P.  C.  C.  381* 
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1877      and  applies  to  the  compensation  for  lands  taken  tindeT 

Tyim     the  Rideau   Canal  Act,  when  the    compensation    is 

Thb  QuBur  ^J^^^'^^d  under  the  4th  section  of  the  statute.     By  the 

laws  in  force  in  Jamaica  slaves  were  considered  real 

Qj.  ^  estate,  and  could  only  pass  under  a  will  as  such.  The 
""^  testator,  by  a  will  not  properly  executed  to  pass  real 
estate,  bequeathed  his  title  and  claim  to  compensation 
for  his  share  of  the  compensation  fund  for  the  emanci- 
pation of  such  of  his  slaves  as  might  be  living  on  Ist 
August,  1884,  to  the  appellants.  The  Privy  Council 
held,  that  treating  the  slaves  as  real  estate,  the  Legisla- 
ture became  purchasers,  under  the  Imperial  Statute 
8  and  4  William  JF.,  from  the  time  of  its  passing,  and 
the  money  to  be  received  under  the  compulsory  sale  of 
the  slaves  was  converted  into  personal  estate  and 
passed  to  appellants  as  specific  legatees  under  the  will 
which  was  properly  executed  to  pass  the  personal 
estate. 

In  re  Lincolnshire  Bailway  Act  et parte  Flamank  (1) 
before  Lord  Cranworih,  then  Vice  Chancellor,  where 
lands  were  taken  under  the  compulsory  clauses  of  the 
Bailway  Act,  he  held  the  compensation  for  the  lands  of 
a  lunatic  was  not  impressed  with  the  character  of 
realty. 

"Whether  the  compensation  money  for  these  110  acres 
.  was  impressed  with  the  character  of  realty  or  not,  in 
the  view  I  take,  is  not  of  much  consequence,  for  I  think 
the  land  was  vested  in  the  Crown  whoever  was  en- 
titled to  compensation,  and  the  right  to  recover  the 
compensation,  after  the  1st  of  April,  1841,  was  to  cease 
and  determine  under  Upper  Canada  statute  2  Ftc,  ch.  19. 
Up  to  the  time  of  the  passing  of  the  Ordnance  Vest- 
ing Act  of  1843  as  to  these  110  acres  of  land  I  think 
then  the  following  the  proper  view  to  take : 

(1)  1  Sim.  N.  R.  260. 
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By  being  ascertained  and  set  out  by  Ool.  By  as  neces-      ^^77 
sary  for  the  purposes  of  the  canal,  and  being  taken     TyiIkb 
I)ossession  of  and  retained  for  that  purpose,  they  became  «,     Z' 
forever  vested  in  His  Majesty,  his  heirs  and  successors.      

That  without  the  authority  to  absolutely  surrender     ^%j^    ' 

these  110  acres  to  His  Majesty,  a  conveyance  of  the'same      

by  Mrs.  McQueeUy  or  by  her  heir-at-law,  was  void  under 
the  statute  of  Henry  the  Eighth,  if  made  to  any  one 
but  the  Crown. 

That  the  conveyance  by  William  McQueen  to  Col.  By 
of  the  5th  February,  1882,  as  to  the  110  acres  was  void 
unless  made  for  the  benefit  of  the  Crown,  and  I  think 
I  am  bound  to  hold  it  was  made  for  the  benefit  of  the 
Crown,  and  so,  that  any  right  acquired  under  it  was 
for  the  Crown.  If  not,  then,  it  was  void,  and  Col.  By 
acquired  no  title  to  these  110  acres,  and  his  heirs  cannot 
claim  them  now  either  under  the  deed  or  the  statute. 

We  now  come  to  the  consideration  of  the  question 
arising  under  the  Ordnance  Vesting  Act  of  1843, 
Statutes  of  Canada,  7  Vic,  ch.  11.  It  purports  to  have 
been  passed  for  vesting  in  the  principal  oflBicers  of  Her 
Majesty's  Ordnance  certain  lands  and  other  real  pro- 
peitj  used  and  occupied  for  the  purpose  of  the  Defence 
of  the  Province  and  vested  in  Her  Majesty,  and  also 
certain  lands  in  Bytown  purchased  with  fands  belong- 
ing to  the  military  chest,  and  the  Rideau  canal  and  for 
other  purposes.  The  29th  section  of  that  Act  is  as  fol- 
lows :  "And  be  it  enacted  that  it  shall  be  lawful  for  the 
said  principal  officers  to  grant  to  any  censilaire  holding 
lands  or  other  real  property  within  the  censive  of  any 
seigniory  vested  in  them  under  the  provisions  of  this 
Act  a  commutation  of  all  seigniorial  rights,  burdens  and 
charges  on  such  lands  or  real  property,  on  the  same 
terms  and  conditions  on  which  such  commutation 
might  be  granted  by  Her  Majesty  without  this  Act ; 
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1^7      but  the  lands  or  real  property  with  regard  to  which 

Ttlbb     stich  commutation  shall  be  granted,  shall  thereafter  be 

TH.Qir««>®ld  in  franc  aleu  roturier,  as  shall  also  any  lands  or 

. real  property  which  being  within  the  boundaries  of 

OJ.  any  seigniory  vested  in  the  said  principal  officers  under 
the  provisions  of  this  Act,  shall  be  granted  or  conveyed 
by  them  to  be  holden  otherwise  than  en  censive ;  pro* 
vided  always  that  nothing  herein  contained  shall  pre- 
vent the  said  principal  officers  from  granting  any  lands 
or  real  property  within  any  such  seigniory  to  be  held 
en  censive  if  they  and  the  grantee  shall  so  agree." 
"  Provided  always  and  be  it  enacted  that  all  lands  taken 
from  private  owners  at  By  town  under  the  authority  of 
the  Rideau  Canal  Act  for  the  uses  of  the  canal,  which 
have  not  been  used  for  that  purpose  be  restored  to  the 
party  or  parties  from  whom  the  same  were  taken." 

This  last  proviso  of  the  29  th  section  seems  to  have 
no  connection  whatever  with  the  rest  of  the  section 
which  refers  to  land  situate  where  the  seigniorial  tenure 
prevailed,  and  that  tenure  never  prevailed  in  Bytown. 
Taken  as  it  stands  literally  and  giving  it  its  full  effect, 
without  in  any  way  referring  to  matters  outside  of  the 
special  case  before  us,  it  seems  to  me  it  can  in  no  way 
aid  the  claims  of  the  petitioners,  for  the  land  was  not 
taken  from  Col.  By  or  his  heirs,  and  the  statute  directs 
the  land  to  be  restored  to  the  party  or  parties  from 
whom  the  same  was  taken.  The  reference  is  to  land 
taken  from  private  owners.  If  this  land  had  been  taken 
from  Col.  By^  who  was  then  a  public  officer,  whose 
duty  it  was  to  obtain  the  property  for  the  Crown,  would 
he  be  a  person  who  would  come  within  the  description 
of  private  owner  ? 

I  think  no  person  who  knew  anything  of  the  difficul- 
ties  as  to  land  in  By  town  taken  under  the  authority  of 
the  Rideau  Canal  Act  would  imagine  that  this  proviso 
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was  passed  by  the  Legislature  with  intention  of  restor-      1^77 
ing  land  to  Ool.  By  or  his  heirs.  Ttlee 

The  proviso  is  so  bald  and  disconnected  that  it  is  not  -.    ^ 

a  matter  of  surprise  that  it  caused  difficulty  and  liti-      

gation,  and  an  explanatory  Act  was  necessary  to  inter-      qj^    ' 
pret  it.  — 

We  find  on  referring  to  the  statute  of  the  Province  of 
Canada^  9  Vic,  ch.  42,  that  an  Act  was  passed  in  the 
very  next  session  of  the  legislature  for  explaining  and 
amending  the  Act,  but  that  statute  was  reserved  for  the 
Eoyal  assent,  which  was  not  given,  and  in  the  next  fol- 
lowing session  the  statute  of  9  Vic,  ch.  42,  was  passed. 
It  contains  a  very  long  preamble,  recites  and  quotes  the 
last  proviso  to  the  29th  section  of  the  Act  of  1848  and 
states  that  doubts  had  arisen  as  to  the  true  intent  and 
meaning  of  the  same  and  as  to  the  land  to  which 
it  was  intended  to  apply,  and  further  recites  the  pass- 
ing of  the  Act  reserved  for  the  Boyal  assent  for  the  pur- 
pose of  explaining  and  amsnding  the  said  Act  as  far 
as  regards  the  effect  of  the  proviso  and  of  setting  such 
doubts  at  rest,  and  that  it  had  not  received  the  Boyal 
assent.  It  further  recited  that  as  well  the  principal 
officers  of  Her  Majesty's  ordnance  as  the  private  parties 
interested,  were  desirous  that  the  doubts  should  be 
removed  and  all  matters  of  difference  between  them 
should  be  fairly  and  amicably  settled.  The  statute  then 
proceeded  to  enact  that  the  proviso  in  the  preamble 
should  be  construed  to  apply  to  all  the  land  at  Bylown 
set  out  and  ascertained  and  taken  from  Nicholas  Sparks 
of  the  said  town,  Esquire,  under  the  provisions  of  the 
statute  8  Geo.  IV,  except  so  much  thereof  as  was  actually 
occupied  as  the  site  of  the  Rideau  canal  as  originally 
excavated  at  the  Sappers'  Bridge  and  of  the  basin  and 
By-wash  as  they  stood  at  the  passing  of  the  Ordnance 
Vesting  Act,  and  excepting  also  a  tract  of  200  feet  iu 

44 
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1^77      breadth  on  each  side  of  the  said  canal,  the  i)ortioii  of 

'fruiB     the  said  land  so  excepted  having  been  freely  panted 

THiQuiBir  "^y  *^®  ^^  Nicholas  Sparks  to  the  late  Col.  By  of  the 

Boyal  Engineers  for  the  purposes  of  the  said  canal,  and 

^  j^    '  excepting  also  a  tract  of  sixty  feet  round  the  said  basin 

—  and  By-yrash  which  is  freely  granted  by  the  said  Nicholas 
Sparks  to  the  said  principal  officers  for  the  purposes  of 
the  said  canal,  provided  no  buildings  be  erected  thereon. 
And  that  notwithstanding  any  thing  in  the  last  cited 
Act  [8  Cteo.  IV^]  or  the  statute  of  2  Vic.^  or  any  decision 
of  any  court  of  law  or  equity,  all  the  land  to  which  the 
proviso  was  applicable  should,  if  retained  by  the  prin- 
cipal officers  of  the  ordnance  under  the  provisions  of 
that  Act,  be  paid  for  by  them  in  the  manner  provided 
by  that  Act,  and  any  parts  thereof  not  so  retained  and 
paid  for,  should  be  and  were  thereby  declared  to  be 
absolutely  revested  in  the  said  Nicholas  Sparks  or  the 
parties  respectively  to  whom  the  same  may  have  been 
conveyed  by  him  before  the  10th  day  of  May,  1846,  to 
his  or  their  own  proper  use  forever,  and  such  convey- 
ances should  not  be  invalidated  by  any  want  of  posses- 
sion in  the  said  Nicholas  Sparks,  or  adverse  possession 
by  the  said  principal  officers  at  the  time  they  were  res- 
pectively made. 

The  second  section*provides  that  the  principal  officers 
should  within  a  month  obtain  a  certificate  from  the 
Commander  of  the  Forces  in  the  provinces  setting  forth 
what  parts  of  the  land  to  which  the  proviso  was  appli- 
cable it  was  necessary  to  retain  for  the  service  of  the 
Ordnance  Department  for  military  or  canal  purposes, 
and  such  parts  now  to  be  retained  by  and  remain  vested 
in  the  said  principal  officers  in  trust  for  Her  Majesty, 
and  the  remainder,  if  any,  should  be  immediately  there- 
after absolutely  revested  in~  the  said  Nicholas  Sparks  or 
the  parties  claiming  under  him  to  his  and  their  proper 
use  forever. 
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The  Act  provided  for  the  appointment  of  arbitrators      1877 
to  determine  the  compensation  to  be  paid  for  the  land     tyijsk 
retained,  whose  award  was  to  be  final.  ^     *• 

All  the  legislation  on  the  subject  from  the  passing  of     

the  Rideau  Canal  Act  to  and  including  9  Vic,  ch.  42, 1  ^^""^^^^ 
think  shews  that  the  lands  set  out  by  Col.  Bp  as  neces-  — — 
sary  for  the  canal  were  considered  as  vested  in  the 
Crown.  The  statute  6  William  IV.  seems  to  have  been 
considered  necessary  to  enable  persons  who  acquired 
title  to  the  lands  after  the  commencement  of  the  works, 
though  purchased  before  such  commencement,  to  claim 
compensation.  Then  the  Ordnance  Vesting  Act  speaks 
of  the  land  that  has  not  been  used  for  the  canal  being 
restored  to  the  party  or  parties  from  whom  the  same 
was  taken. 

Then  the  statute  of  9  Vic.  refers  to  the  land  to  be 
retained  by  the  principal  officers  of  the  ordnance  and 
any  parts  not  retained  should  be  absolutely  revested  in 
the  said  Nicholas  Sparks^  or  the  parties  to  whom  the 
same  may  have  been  conveyed  by  him  before  the  10th 
May,  1846 ;  then  follows  these  words  (clearly  indicating 
that  the  legislature  considered  that  such  conveyances 
would  be  void  under  the  statute  of  Henri/  VIII,  unless 
made  good  by  legislative  enactment,)  and  "  such  con- 
veyance shall  not  then  be  invalidated  by  any  want  of 
possession  in  the  said  Nicholas  Sparks,  or  adverse  posses- 
sion by  the  said  principal  officers  at  the  time  they  were 
respectively  made." 

If,  after  the  execution  of  the  deed  from  McQueen  to 
Col.  Bp  and  before  the  passing  of  the  Ordnance  Vesting 
Act  of  1848,  a  claim  for  compensation  on  the  part  of 
Col.  Bf/  or  the  trustees  of  his  estat^l  for  damages 
for  the  land  taken  for  the  canal  had  bc^en  referred  to 
arbitration,  and  the  arbitrators  had  decided  that  no 
compensation  should  be  paid  in  consequence  of  t^e 
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1877      increased  value  of  the  rest  of  the  laud,  that  would  be  a 
Ttlu     good  reason  why  he  should  not  bo  entitled  to  the  land 

Thb  Qvuh.  ^^^  ^^'^  ^^^  ^^®  canal,  but  rather  that  it  should  go  to 

, the  x>er8on  from  whom  the  land  had  been  taken,  all  the 

Q  J.    '  more  so  if  this  conveyance  as  to  the  110  acres  was  void 
under  the  statute  of  Hemp  VIII 

But  the  fact  that  McQueen  was  paid  by  C!ol.  By  the 
full  value  of  all  the  land  at  the  time  of  the  execution 
of  the  conveyance— which  I  think  may  be  assumed  as 
an  historical  fact — would  be  some  reason  for  inferring 
that  the  Legislature  did  not  intend  to  restore  land  to 
parties  who  had  been  paid  their  full  value,  but  rather 
to  persons,  like  Sparks  and  those  claiming  under  him, 
who  had  never  received  any  compensation  for  any  of 
the  land  taken  from  him  for  the  purposes  of  the  canal. 
Though  not  necessary  in  the  view  I  take  of  the  case 
to  decide  more  than  that  the  second  proviso  of  the  29th 
section  of  the  Ordnance  Vesting  Act  does  not  upder  the 
facts  and  law  applicable  to  the  case  as  to  the  110  acres 
in  dispute  give  any  title  to  the  suppliants  as  represent- 
ing the  estate  of  Col.  By ;  yet,  as  at  present  advised  as 
to  the  proviso  referred  to,  interpreted  by  the  admitted 
facts  of  the  case  and  the  subsequent  statute  explaining 
it,  I  think  it  was  only  intended  to  apply  to  the  lands 
of  Nicholas  Sparks  at  Bytown  that  had  been  set  out  and 
ascertained  and  taken  under  the  Rideau  Canal  Act. 

Perhaps  in  interpreting  these  statutes  I  am  goiug  too 
far  as  to  the  external  and  historical  facts  which  it  is 
permitted  to  call  in  aid  in  interpreting  statutes.  But 
in  a  country  which  advances  with  such  rapidity  as 
Canada  has  for  the  last  60  years,  where  the  value  of 
property  and  the  supposed  object  of  parties  in  relation 
to  the  purchase  or  sale  of  it  is  to  be  considered,  we 
must  endeavour  to  place  ourselves  in  the  position  the 
parties  were  at  the  time  the  transactions  took  place ; 
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and  in  interpreting  the  Acts  of  the  Legislature,  we      ^^77 
must  endeavour  to  understand  the  circumstances  to     ttuw 
which  they  had  relation  and  the  sense  with  which  the  ,«„„  ^' „.  „ 

expressions  were  used.    If  we  do  not  do  this  we  shall      

fall  short  of  doing  justice  between  parties  litigant.  ^Jj^  ^' 

Having  some  historical  knowledge  of  the  difficulties  — ^ 
arising  between  the  Ordnance  Department  and  persons 
residing  at  By  town  in  relation  to  property  taken  for 
the  purposes  of  the  canal,  having  been  retained  as 
counsel  in  some  of  the  suits  arising  out  of  those  diffi- 
culties, I  have  no  recollection  of  any  dispute  as  to 
property  there  taken  except  what  related  to  property 
that  had  belonged  to  Nicholas  Sparks. 

I  am  not  aware  that  Col.  By  before  his  death,  or 
that  those  claiming  under  him,  until  several  years 
after  his  death,  asserted  any  right  to  lands  in  Bylown 
set  apart  by  him  for  the  purposes  of  the  canal,  nor  that 
Mrs.  McQueen  or  her  heirs  had  in  any  way  asserted 
an  interest  in  the  110  acres  until  long  after  the  passing 
of  the  Ordnance  Vesting  Act  and  the  Act  explanatory 
thereof. 

Referring  to  the  statutes  themselves  and  the  facts 
appearing  on  the  case,  I  think,  as  I  have  already  stated, 
the  proviso  in  the  Ordnance  Vesting  Act  was  only 
intended  to  apply  to  the  lands  in  Bytown  taken  for  the 
uses  of  the  canal  which  had  belonged  to  Nicholas  Sparks; 
any  historical  knowledge  I  have  on  this  subject  leads 
me  to  accord  with  this  view. 

I  say  nothing  as  to  the  propriety  of  Col.  By  acquiring 
for  speculative  purposes  a  property  in  the  vicinity  of  a 
great  public  work  constructed  under  his  superintend- 
ence, which  was  likely  to  be  increased  in  value  by  the 
money  which  was  expended  under  his  direction.  As- 
suming this  to  be  all  correct  and  proper,  there  can  be 
no  doubt  of  this  fact,  that  the  500  acres  of  land  pur- 
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JWJ      ohased  by  Col.  By  from;  William  McQueen  for,  it  is  said, 

TrT.ti     £1,200,  have  enormotisly  increased  in  yalue,  and  that 

Thi  Quiix.  *^^  increase  has  been  greatly  contributed  to  by  the 

. expenditure  in  one  way  and  another  in  Bptown,  or 

J.C.    '  Ottawa  as  it  is  now  called,  and  its  vicinity  of  very  large 

sums  of  the  public  money,  and  the  value  of  these  600 

acres  is  estimated  at  hundreds  of  thousands  of  dollars. 
Those  who  inherit  this  property  from  and  through  Col. 
By,  which  has  become  valuable  not  by  his  or  their 
labors,  but  chiefly  through  the  expenditure  of  the  pub- 
lic money  and  the  energy  and  enterprise  of  the  residents 
of  the  country,  claim,  in  addition  to  what  in  this  country 
may  be  called  an  enormous  fortune,  the  110  acres  which 
it  was  Col.  Bi/'s  duty  to  have  acquired  for  the  Crown, 
whose  servant  he  T^as  and  which  he  could  only  have, 
at  the  time  it  was  conveyed  to  him,  acquired  the  title 
to  for  his  own  benefit  by  a  breach  of  his  duty  or  by  a 
fraud  on  the  heirs  of  the  former  owner  of  the  property. 
I  do  not  believe  he  ever  intended  to  perpetrate  a  fraud 
on  the  former  owners  of  the  property,  or  to  acquire  the 
title  to  the  110  acres  for  himself  as  against  the  Crown. 
I  think  what  I  have  written  disposes  of  the  questions 
suggested  in  the  case  submitted,  but  I  will  refer  to  them 
by  their  number : 

1.  I  am  of  opinion  the  Statute  of  Limitations  is  pro- 
perly pleadable  under  section  Y  of  the  Petition  of 
Eight  Act  of  1876. 

2.  William  McQueen  did  take  the  lands  by  descent 
from  his  mother,  if  she  died  before  the  lands  were 
set  out  and  ascertained  for  the  purposes  of  the 
canal.  If  she  died  afterwards,  I  think  he  did  not, 
as  they  were  vested  in  the  Crown  by  statute  when 
they  were  set  out  and  ascertained  for  the  purposes 
of  the  canal. 

8.  The  right  of  compensation  or  damages,  if  asserted 
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under  the  fourth  section  of  the  Rideau  Canal  Act,      ^^^7 
would  go  to  her  personal  representatives.    But  if    Ttuii 
the  land  was  obtained  by  surrender  under  tl^®  xhb  Qitbkk 
second  section  of  the  statute  then  I  think  the  heir-     . — 
at-law  of  Grace  McQueen  was  the  person  who      c.J. 

would  be  entitled  to  receive  the  damages  and      

execute  the  surrender.  The  distinction  between 
money  paid  into  court  under  different  sections 
of  the  same  statute  is  referred  to  in  the  judgment 
of  Kinderleyy  V  C.  in  Re  Harrop's  estate  (1). 

4.  The  deeds  of  the  31st  of  January,  1882,  and  6th 
February,  1832,  arc  void  as  against  the  Crown  so 
far  as  relate  to  the  110  acres  in  dispute,  except  so 
far  as  the  same  may  be  considered  as  a  surrender 
to  the  Crown  under  the  second  section  of  the 
Rideau  Canal  Act. 

5.  The  9th  paragraph  of  the  statement  of  defence  is  a 
sufficient  answer  in  law  to  the  petition. 

6.  The  defence  set  up  in  the  10th,  11th,  12th  and 
18th  paragraphs  of  the  statement  of  the  Attorney 
General  would  be  sufficient  in  law,  supposing  the 
statements  therein  were  true. 

7%  The  effect  of  the  Acts  set  out  in  the  14th  paragraph 
of  the  statement  of  defence  is  as  stated  in  the  ISth 
paragraph  of  the  same  statement. 

8.  If  the  claim  is  to  be  made  by  Grace  McQueen's 
personal  representatives  under  the  4th  section  of 
the  Rideau  Canal  Act — and  if  any  claim  could  have 
been  made  by  her  after  the  completion  of  the  canal 
it  could  only  be  made  under  that  section — I  am  of 
opinion  that  the  Acts  referred  to  in  the  16th,  17tk, 
18th  and  19ih  paragraphs  have  an  application  to 
this  case  and  would  constitute  a  bar  against  all 
claims  to  be  made  under  the  Rideau  Canal  Act. 

(I)  3  Drew.  726, 
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1877  Ab  to  the  claims  to  be  made  by  the  heirs  of  CoL 

Ttubi  Bpf  1  have  already  expressed  my  opinion,  they  have 

Thi  QiTRBjr  ^^  claims  under  any  of  the  statutes. 

9.  If  the  Ordnance  Vesting  Act  vested  these  110 

^1  j^  "'  acres  of  land  in  the  heirs  of  Col.  By,  I  am  not  pre- 

pared  to  say  that  their  claim  has  been  barred  by 

laches  on  the  statement  set  out  in  the  petition. 
But  I  do  not  think  the  statute  had  that  effect,  or 
that  Col.  Bp  or  his  legal  representatives  ever  had 
for  his  or  their  own  use  and  benefit  any  title  to 
these  1 10  acres. 

I  am  therefore  of  opinion,  on  the  case  submitted  to 
me,  that  the  suppliants  fail,  and  that  the  Crown  is 
entitled  to  judgment  againt  them  with  costs. 

Petition  dismissed  with  costs. 
Solicitors  for  suppliant :  Pinhey,  Christie  8f  Hill. 
Solicitors  for  respondent :  Mow  at  ^  Maclennan  Sf  Downey. 
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•Dec.  3.   JAMES  ISBESTER... Supplunt; 
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•Dec.  23.  ^^^ 

THE  QUEEN Respondent. 

Petition  of  Rights Titider  for  work  on  hi tercolonial  EaihHty — 
Acceptance  by  Commissioners  —  Con tracf,  Liability  ef  Crown  for 
breach  of-^Exira  workj  claim  for — Damages — 31  Fic,  ch.  13 — 
37  ViCf  ch.  15,  Effect  of ^^  Works  completed  after  1st  June, 
\^1  ^-^Certificate  of  engineer — Condition  precedent^  Waiver  of^-^ 
Demurrer, 

In  Januaty,  1872,  t]ie  CommUsiouers  of  the  Intercolonial  Railway 
gave  public  notice  that  they  were  prepared  to  receive  tenders 


•  Pkesent.— Foumier,  J. 
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for  the  erection  inter  alia  of  certain  engine  houses  according  to       1877 
plans  and  specifications  deposited  at  the  office  of  the  chief  engi-    .  ^^''^ 
neer  at  Ottawa.    J,  L  tendered  for  the  erection  of  an  engine         9, 
house  at  Matepediac,  and  in  October  following  he  was  instructed  Trb  Qubsit. 
by  the  commiRsioners  to  proceed  in  the  execution  of  the  work,       """"" 
according  to  his  accepted  tender,  the  price  being  $21,989.    Tlie 
work  was  completed  and  delivered  to  the  Government  in  Oct., 
1 874.    The  specification  provided  as  follows :  "  Tlie  commission- 
ers will  provide  and  lay  railway  iron,  and  will  also  provide  and 
fix  cast-iron  columns,  iron  girders,  and  other  iron  work  required 
for  supporting  roof.''     In  September,  187.3,  /./.  was  unable  to 
J  proceed  further  with  the  execution  of  his  work,  in  consequence 
of  the  neglect  of  t lie  commissioners  to  supply  the  iron  girders, 
&c.,  until  Marcli  following,  owing  to  which  delay  he  suffered  loss 
.   and  damage.      During  the   execution  of  the  work,   /.  7,  was 
instructed  and  directed  by  the  commissioners  or  their  engineers 
to  perform,  and  did  perform,  certain  extra  works  not  included  in 
his  accepted  tender,  and  not  according  to  the  plans,  drawings 
and  specifications. 

By  his  petition  of  right,  /.  7.  claimed  $3,795.75  damages  in  conse- 
quence of  the  delay  on  the  part  of  the  commission eis  to  provide 
the  cast-iron  columns,  «tc.,  and  $8,505, 10  for  extra  works. 

TliG  Crown  demurred  and  also  traversed  the  allegation  of  negligence 
and  delay,  and  admitted  extra  work  to  the  amount  of  $5,056.00, 
and  set  up  the  18  th  sec.  of  31  Ftc,  ch.  13,  which  required  the  cer- 
tificate of  the  engineer-in  chief  as  a  condition  precedent  to  the 
payment  of  any  sum  of  money  for  work  done  on  the  Inter- 
colonial railway.  By  37  Fic,  ch.  15,  on  the  1st  June,  1874,  the 
Intercolonial  railway  was  declared  to  be  a  public  work  vested  in 
Her  Majesty  and  under  the  control  and  management  of  the 
Minister  of  PubUc  Works,  and  all  the  powers  and  duties  of  the 
commissioners  were  transferred  to  the  Minister  of  Public  Works, 
and  sec.  3  of  31  Vic,  ch.  13,  was  repealed,  with  so  much  of  any 
other  part  of  the  said  Act  as  might  be  in  any  way  inconiistent 
with  37  Vic  ,  ch.  1 ). 

7fe/(2-*That  the  tender  and  its  acceptance  by  the  commissioners 
constituted  a  valid  contract  between  the  Crown  and  /.  7,  and 
that  the  delay  and  neglect  on  the  part  of  the  commissioners 
acting  for  the  Crown  to  provide  and  fix  the  cast-iron  columns, 
ttc,  which  were,  by  the  specifications,  to  be  provided  and  fixed 
by  them,  was  a  breach  of  the  said  contract,  and  that  the  Crown 
was  liable  for  the  damages  resulting  from  such  breach. 

2.  That  the  extra  work  claimed  for,  bemg  for  a  sum  less  than  $10,000, 
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1877  the  cominiBsioners  had  power  to  order  the  same  under  the 

.  ^'"'^  statute  31  Vic.  oh.  13  sec.  16,  and  /.  J.  could  recover  by  petition 

9^  of  right,  for  such  part  of  the  extra  work  claimed  as  he  had 

Thi  Qunv.         been  directed  to  perform. 

""■"       3.  That  the  18th  sec.  of  31  Vicj  ch.  13,  not  haying  been  embodied  in 
the  agreement  with  /  /.  as  a  condition  precedent  to  the  pay- 
ment of  any  $um  for  work  executed,    the  Crown  could  not 
now  rely  on  that  section  of  the  statute  for  work  done  and 
accepted  and  received  by  the  Government.  ' 
4.  That  the  effect  of  37  Ftc,  ch.  15,  was  to  abolish  the  office  of  chief 
engineer  of  the  Intercolonial  railway,  and  for  work  performed 
and  received  on  or  after  the  1st  June,  1874,  to  dispense  with 
the  necessity  of  obtaining,  as  a  condition  precedent  to  the  pay- 
ment for  the  same,  the  certificate  of  said  engineer-in-chief^  in 
accordance  with  sec.  18  of  31  Vie ,  ch.  13. 

This  was  a  petition  of  right  by  which  suppliant 
claimed  from  the  GovernmeDt  of  Canada  the  sum  of 
$8,060  17  for  extra  work  and  damages  in  connection 
with  the  erection  of  an  engine  house  at  MiLapidiae 
Road^  on  the  Intercolonial  Railway.  The  petition 
alleged  inter  alia  : 

*'  That  in  or  about  the  month  of  January,  one  thousand 
eight  hundred  and  seventy-two,  the  Intercolonial  Bail- 
way  Commissioners  advertised  for  tenders  for  the  erec- 
tion of  station  buildings  at  Cacouna,  Isle  Verte^  Trois 
Pistoles^  St.  Simon^  St.  Fabien^  BiCy  Rimouski^  Ste.  Luce 
and  Mitapidiac  Road^  and  also  for  tank  houses  and 
wood  sheds  at  hie  Verte,  Trois  Pistoles^  Bic,  Rimouski 
and  Miiap4diac  Road^  and  also  for  the  erection  of  engine 
houses  at  Riviere  du  Loup,  Rimouski  and  M^lapidiac 
Road,  on  the  line  of  the  said  Intercolonial  Hallway,  the 
said  advertisement  being  as  follows,  to  wit : 

*•  Intero  )lonial  Railway." 

"  The  Commissioners  appointed  for  the  construction 
of  the  Intercolonial  Railway  give  public  notice  that 
they  are  prepared  to  receive  tenders  for  the  erection  of 
station  buildings  at  Cacouna,  Isle  Verle^  Trois  Pisioles, 
Si.  Simon,  St.  Fab  ten,  BiCy  Rimouski^  Sle.   Luce  and 
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MitapSdiac  Road ;  and  also  for  tank  houses  and  wood      ^^7 
sheds  at  hie  Verte,  Trots  Pistoles,  Bic,  Rimouski  and   Jsbisteb 
MStapidiac  Road ;  also,  for  engine  house  at  Riviire  du  m^^  ^ 
Loup,  Rimouski  and  M6iap6diac  Road.  

"  Plans,  specifications  and  forms  of  tender  may  be 
seen  on  and  after  20th  February,  at  the  office  of  the 
Chief  Engineer,  Ottawa,  at  Rivihe  du  Loup  and  Ri" 
mouski. 

**  Tenders  may  be  for  the  whole  or  any  less  number 
of  these  buildings,  and  will  be  received,  marked 
*'  Tenders  for  Buildings,"  at  the  Commissioner's  Office, 
Ottawa,  up  to  12  o'clock  noon,  of  the  20th  day  of 
March  next. 

'*  (Signed)        "  A.  WALSH, 

"  ED.  B.  CHANDLER, 
"  C  /.  BRYDGES, 
"  A.  W,  McLELLAN. 
"  Commissioner's  Office,  Ottawa, 
''  January  12th,  1872." 

'*  That  according  to  the  said  advertisement,  plans  and 
specifications,  your  suppliant,  in  or  about  the  month  of 
March,  eighteen  hundred  and  seventy -two,  tendered  for 
the  erection  of  the  engine  house  at  MHap6diac  Road ; 
that  his  said  tender  was  on  a  form  furnished  by  the 
said  Intercolonial  Railway  Commissioners,  was  signed 
by  the  said  suppliant,  then  carrying  on  business  as 
^  James  Isbester  Sf  Co,'  and  by  his  two  sureties,  Alex- 
ander Macdonnell  and  Martin  Lynch,  and  was  for  the 
sum  and  price  completed  of  twenty-one  thousand  nine 
hundred  and  eighty-nine  dollars,  current  money  of 
Canada. 

**  That  subsequently,  to  wit,  in  or  about  the  month  of 
September,  eighteen  hundred  and  seventy-two,  your 
suppliant  was  duly  notified  by  the  said  Intercolonial 
Railway  Commissioners  that  his  said  tender  had  been 
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1877      accepted^  to  wit,  his  tender  for  the  erection  and  com* 
IftBisTiB  pletion  of  an  engine  house  at  Milapidiae  Road,  according 
TinQirBBii.^  the  plans,  8))ecification8  and  conditions  exhibited  as 
<—      aforesaid,  for  the  said  sum  or  price  of  twenty- one  thou- 
sand nine  hundred   and  eighty-nine  dollars,  current 
money  of  Canada. 
*^  That  subsequently,  to  wit,  in  or  about  the  month 
,x7r""^>n.  of  October,  one  thousand  eight  hundred  and  seventy-two, 

o^  d\      y^^^  suppliant  was  instructed  by  the  said  Intercolonial 

^      ^^      ^  I      Railway  Commissioners  to  proceed  to  the  execution  of 
♦  CXFOh     j      the  said  work,  according  to  his  said  accepted  tender, 
^B  R  h\/       although  no  other  written  contract  or  document  had 

been  prepared,  or  ever  has  been  prepared,  up  to  the 
present  time,  for  the  signature  of  your  suppliant. 

*'  That  your  suppliant  has  always  been  willing  to  sign 
a  contract  according  to  his  said  accepted  tender  and  to 
the  specification  aforesaid,  but  was  never  requested  to 
do  so  by  the  said  Commissioners. 

'*  That  upon  being  duly  advised  of  the  acceptance  of 
his  said  tender,  and  being  notified  as  aforesaid  to  pro- 
ceed to  the  erection  of  the  said  engine  house,  your 
suppliant  did  immediately  proceed  to  the  execution  of 
the  said  work  according  to  his  said  accepted  contract 
and  in  strict  accordance  with  the  plans  and  specifica- 
tions furnished  to  your  suppliant  by  the  said  Inter- 
colonial Railway  Commissioners. 

"  That  by  the  said  specifications,  'it  is  provided  as 
follows: — *The  commissioners  will  provide  and  lay 
railway  iron,  and  will  also  provide  and  fix  cast  iron 
columns,  iron  girders  and  other  iron  work  required  for 
supporting  roof.' 

"  That  on  or  about  the  thirtieth  day  of  August,  1878, 
your  suppliant  notified  the  said  commissioners  through 
Samuel  Uazlewood,  Esquire,  their  district  engineer, 
that  the  said  engine  house  was  then  so  far  completed 
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as  to  be  provided  with  the  cast  iron  columns,  iron      ^^^"^ 
girders  and  other  iron  work  required  for  supporting   liBKsxKR 
the  roof,  and  that  he,  the  said  suppliant,  could  ^ot  fp^g  Qy^^^^ 

proceed  further  with  the  execution  of  his  said  work      

until  the  said  cast  iron  columns,  iron  girders  and  other 
iron  work  required  for  supporting  the  roof  were  so 
provided  and  fixed. 

*'  That  nevertheless  the  said  commissioners  and  their 

duly  authorized  agents  and  engineers  neglected  and 

refused  to  comply  with  your  suppliant's  request,  and 

that  the  said  cast  iron  columns,  iron  girders  and  other 

iron  work  required  for  supporting  the  roof  were  only 

provided  and  fixed  on  or  about  the  Qrst  day  of  March, 

one  thousand  eight  hundred  and  seventy-four,  in  con- 

sequence  of  which  delay  and  detention  your  suppliant 

was  caused  great  inconvenience,  expense,  delay  and 

loss  of  time  and  labor,  and  other  consequent  loss  and 

damages,  as  detailed  in  the  following  statement,  to 

wit: — 

The  demolishing  and  re-building  three  /^%^^ 

engine  pits  left  exposed  and  entirely  (% i^&lsl 

destroyed  by  ice  and  frost  for  want  of  ^^^^v^^ 

roof,  10  cubic  yards,  at  $16.00 ♦1,1-20  00 

To  43  days  of  bricklayers'  repairing  dam- 
agedjparts  throughout  rest  of  buildings 

at  $4.00 112  00 

To  48  days  of  laborer  attending,  at  $1  25        68  75 
To  brick  and  mortar  used  at  repairing,  &c.        60  00 
To  6  months'  salary  paid  to  foreman  to 
retain  his  services  till  following  springs 
to  complete  the  work,  at  $100  per  month      600  00 
To  6  months'  keep  of  horses  and  man 
attending  for  same  reasons,  at  $50.00 

per  month 300  00 

To  6  months'  time  of  suppliant,  at  $250..   1,500  00 
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1877  Amounting  in  all  to  the  sum  of  three  thousand  seven 

laBisTBB  hundred  and  ninety-five  dollars  and  seventy-five  cents. 

Thb  Qubbv      "  ^^^  y^^^  suppliant  further  alleges  that  your  sup- 

pliant  also,  during  the  execution  of  the  said  work,  was 

put  to  great  expense  and  obliged  to  perform  a  large 
quantity  of  extra  work  and  provide  labor  and  materials 
not  included  in  the  said  accepted  tender,  and  not 
according  to  the  plans,  drawings  and  specifications 
furnished  to  him  at  the  time  of  the  letting  out  of  the 
said  works  by  the  said  commissioners,  but  which,  in 
consequence  of  alterations  and  modifications  made  in 
the  drawings  and  plans  of  the  building  by  the  said 
commissioners  or  their  engineers,  and  in  consequence 
also  of  orders  specially  given  to  your  suppliant  by  the 
said  commissioners  or  their  engineers  and  agents,  your 
said  suppliant  was  instructed  and  directed  to  perform 
and  provide  and  did  perform  and  provide. 

"  That  the  extra  work,  labor  and  materials  performed 
and  provided,  as  above  stated  by  your  suppliant,  by 
order  of  said  commissioners  or  their  engineers  and 
agents,  duly  authorized  and  duly  accepted  by  them, 
and  for  the  value  of  which  he  claims  payment  from 
the  Government  of  Canada,  are  as  follows,  to  wit : 
To  fencing  removed  and   put  up   (654 

lineal  feet)  at  5  cts :•.$      32  70 

To  clearing  and  grubbing  site  of  engine 

house 50  00 

To  digging  test  pits 10  00 

To  8,150  lineal  feet  of  cedar,  at  10  cts.,  as 

culvert  off-take  drain,  600  feet  long 815  00 

To  766  cubic  yards  excavation  for  do. 

handled  twice,  at  40  cts 806  40 

To  75  cubic  yards  excavations  in  sinking 

well  in  engine  house,  at  $2 150  00 

To  pumping.. •••• •••.,        20  00 
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To  1,260  cubic  yards  excavation  in  en-  1^77 

gine  house,  hauled  and  placed  on  bank,  Isbrster 

»*  25ct8 816  00      ,rnK5;,..K. 

To  4t  cubic  yards  of  masonry  in  curb  of  

well,  at  $8 876  00 

To  66  cubic  yards  brick  work  in  exten- 
sion of  engine  wall  pits  under  track 
stringers,  at  $12 672  00 

To  carriage  of  roof  of  engine  house  from 

Rimouski  io  Ste.  F/avie 400  00 

To  26  cubic  yards  brick  work  in  extra 
thickness  of  engine  pits  wall,  caused 
by  allowing  for  narrow  gauge,  at  |16.      416  00 

To  24  cubic  yards  cut  stone  for  base  of 
columns,  got  out  15  in.  square;  new 
ones  substituted  21  in.  square,  at  $2...         48  00 

To  more  work  for  the  supjiort  of  bricks 
on  the  outside  of  lintels  over  4  win- 
dows, at  $6 24  00 


$3,635  10 

To  83  cubic  yards  rubble!)  masonry  to 
foundations  of  walls  forming  shops  in 
engine  house,  at  $8 264  00 

To  83  cubic  yards  of  additional  brick 
work  in  engine  pits,  at  |16 528  00 

To  131  cubic  yards  of  brick  work  in 
walls  forming  shops,  at$16 2,096  00 

To  6  four-pannel  doors,  complete  to  shops, 

at  $12 72  00 

To  enlarging  two  main  doors,  viz. :  de- 
molishing brick  work  and  re-building 
same,  lengthening  frames,  making  two 
new  doors,  and  additional  work  to 
roof  in  consequence  of  said  alterations      800  00 
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1877  To  changing  track  stringers  from  broad 

IsBBSTiR  to  narrow  gauge , 100  00 

The  Qtniv      ^^  extra  cost  of  stone  and  dressing  to  24 

window  sills,  in  consequence  of  their 
being  the  full  thickness  of  the^ walls, 
at  $12 .\ 288  00 

To  putting  stove-pipe  rings  on  11  smoke 
stacks,  at  $4 44  00 

To  reducing  height  of  11  smokestacks  so 
as  to  give  sufficient  height  to  engine, 
at|2 22  00 

I  o  180  squares  furring  to  ceiling  for 
plastering,  at  |2.50 450  00 

To  8  cubic  yards  of  brick  to  beam  filling, 

at  $16 128  00 

To  18  squates  of  double  partitions  with 

large  sliding  doors,  at  $6 78  00 


18,505  10 
'*  Amounting  in  all,  for  the  said  extra  work,  labor  and 
materials,  performed  and  provided  as  aforesaid  by  your 
suppliant,  to  the  sum  of  eight  thousand  five  hundred 
and  five  dollars  and  ten  centa. 

**  That  the  prices  claimed  for  the  said  extra  work,  labor 
and  materials  are  according  to  the' true  value  thereof, 
and^are  based  on  the  estimates  made  by  and  certified 
to  from  time  to*time  by  the  engineer  of  the  said  com- 
missioners in  charge  of  the  said  work  (a  copy  of  one  of 
said  estimates,  including  prices,  being  hereunto  annexed, 
and  marked  Exhibit  B),  and  are,  moreover,  in  proiK>rtion 
to  the  sum  or  price  completed,  asked  by  your  suppliant 
in  his  said  accepted  tender. 

'*  That  in  or  about  the  month  of  October,  one  thousand 
eight  hundred  and  seventy-four,  the  erection  of  the 
said  engine  house,  together  with  the  said  extra  works 
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and  materials,  were  completed  by  your  suppliant,  and      1877 
that  the  said  engine  house  and  all  extra  works  and   Isbbbter 
extra  materials  performed  and  provided  as  aforesaid,  p^^  quben. 

were  then  and  there  delivered  to  and  accepted  by  the      

Minister  of  Public  Works  of  Canada,  or  his  duly  autho- 
rized agents  and  engineers,  in  the  name  of  Her  Majesty, 
the  said  Minister  then  acting  in  virtue  of  the  statute 
passed  in  the  thirty-seventh  year  of  Her  Majesty's  reign, 
by  the  Parliament  of  Canada  {Si  Vic ,  ch.  15,)  intituled : 
'  An  Act  to  amend  the  Act  respecting  the  construction 
of  the  Intercolonial  Railway,'  by  which  statute  the 
powers  of  the  said  Intercolonial  Eail  way  Commissioners 
were  transferred  to  and  vested  in  the  said  Minister  ot 
Public  Works  of  Canada,  from  and  alter  the  first  day 
of  June,  one  thousand  eight  hundred  and  seventy-four. 
That  all  orders  given  to  your  suppliant  relating  to 
the  erection  of  said  engine  house  and  extra  works  and 
materials  thereon,  after  the  said  first  day  of  June,  one 
thousand  eight  hundred  and  seventy-four,  were  so 
given  by  and  under  the  authority  of  the  said  Minister 
of  Public  Works,  acting  under  the  said  statute,  or  by 
his  duly  authorized  engineers  and  agents,  and  all  esti- 
mates prepared  and  certified  to  after  the  said  date  were 
BO  prepared  and  certified  to  under  the  said  statute  and 
under  the  authority  of  the  said  Minister. 
"  That  the  accepted  tender  of  your  sup- 
pliant having  been  for  the  sum  of $21,989  00 

**  His  aforesaid  claim  for  damages,expen5e, 
loss  of  time  and  labor,  and  other  con- 
sequent loss  and  damages  as  detailed 

above,  being  for  the  sum  of 3,795  75 

"  And  his  claim  for  extra  work  and  labor 
and  extra  materials,  as  detailed  above, 
being  for  the  sum  of. 8,505  10 

45  134,289  86 


-{ 
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1877         "The  totftl  is  thirty-four  thoofiand  two  hundred  and 

\  Ibbbstib  eight-nine  dollars  and  eighty-five  cents,  from  which, 

Thii  Qimiir.  deducting  the  sum  of  twenty-six  thousand  two  hun- 

—      dred  and  twenty-nine  dollars  and  sixty-eight  cents, 

**eceiyed  by  your  suppliant  at  diflFerent  dates,  there 

emains  due  to  your  suppliant  by  the  Govemment  of 

Canada  a  balance  of  eight  thousand  and  sixty  dollars 

and  seventeen  cents  ($8,060.17)." 

To  this  petition  Her  Majesty's  Attorney  General  for 
the  Dominion  of  Canada  filed  the  following  demurrer 
and  statement  of  defence : — 

"  I,  the  honourable  Tousaini  Rudolph  Laflamme,  Her 
Majesty's  Attomey-Gheneral  for  the  Dominion  of  Ciiuu/a, 
on  behalf  of  Her  Majesty,  by  protestation,  not  confessing 
or  acknowledging  all  or  any  of  the  matters  or  things  in 
the  said  petition  contained  to  be  true  in  such  manner 
and  form  as  the  same  are  therein  set  forth  and  alleged, 
do  demur  thereto  and  to  the  several  paragraphs  thereof ; 
and  for  causes  of  demurrer  state : — 

*'  1.  That  no  sufficient  case  is  shown  in  said  petition, 
or  in  any  of  the  several  paragraphs  thereof,  for  any  relief 
against  Her  Majesty. 

"  2.  That  it  does  not  appear  in  and  by  the  said  petition 
that  the  contract  under  which  the  suppliant  claims  the 
amounts  mentioned  and  set  out  in  his  said  i>etition  from 
Her  Majesty  was  ever  sanctioned  by  the  Qt)vernor  in 
Council,  as  required  by  section  sixteen  of  the  Act  of  the 
parliament  of  Canada^  entitled  *'  An  Act  respecting  the 
construction  of  the  Intercolonial  Railway,"  passed  in  the 
thirty-first  year  of  Her  Majesty's  reign. 

"  8.  That  it  does  not  appear  in  and  by  the  said  petition 
that  the  Ohief  Engineer  of  the  Intercolonial  Railway 
has  certified  that  the  work  for  or  on  account  of  which 
the  suppliant  claims  to  recover  in  his  said  petition,  or 
any  part  thereof,  has  been  duly  executed,  or  that  the 
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suppliant  is  entitled  to  be  paid  therefor  or  any  part      1877 
thereof,  nor  that  such  certificate  has  been  approved  of  Isbbster 
bya..eommi«ii«.r.of«idraiW,„re,uir.dby,ec.^..i„. 
tion  twelve  of  the  said  "  Act  respecting  the  Intercolonial 
Railway,"  or  by  the  Minister  of  Public  Works  of  the 
Dominion  of  Canada^  to  whom  the  duties  and  powers  of 
the  said  Commissioners  were  transferred  by  an  Act  of  the 
parliament  of  Canada^  passed  in  the  thirty-seventh  year 
of  Her  Majesty 's  reigpa,  intituled  "  An  Act  to  amend  the 
Act  respecting  the  construction  of  the  Intercolonial 
Railway." 

"  4.  That  Her  Majesty  is  not  responsible  in  a  proceed- 
ing  by  way  of  petition  of  right  for  the  damages  or 
injuries  mentioned  in  the  said  petition,  or  any  part 
thereof. 

'*  6.  That  if  the  said  Commissioners,  or  their  engineers 
or  agents,  or  any  of  them,  exacted  or  required  the  sup- 
pliant to  perform  any  or  difierent  work,  or  to  supply  any 
more  or  different  material  than  that  included  in  the 
suppliant's  tender,  or  not  according  to  the  plans,  draw- 
ings, and  specifications  furnished  to  him  at  the  time  of 
letting,  the  performance  or  supply  thereof  by  the  sup- 
pliant was  voluntary,  and  Her  Majesty  is  not  respon- 
sible therefor. 

"  And  I,  the  said  Tousaint  Rudolph  Lafiamme^  on  behalf 
of  Her  Majesty,  not  waiving  any  of  my  said  several 
causes  of  demurrer,  but  wholly  relying  and  insisting 
thereon, — ^for  defence  to  so  much  of  the  said  petition  as 
I  am  advised  it  is  material  or  necessary  for  me  to  make 
answer,  say  as  foUows : 

"  1.  I  admit,  on  behalf  of  Her  Majesty,  paragraphs  1, 
2,  8,  4,  5,  6,  7,  8  and  9  of  the  suppliant's  petition. 

"  2.  I  deny  that  on  the  thirtieth  day  of  August,  one 
thousand  eight  hundred  and  seventy-three  the  said 
engine  house  was  then  so  far  complete  as  to  be  ready 
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1877      for  the  cast  iron  columns,  iron  girders,  and  other  iron- 

IsDisTSB  work  required  for  8upx>orting  the  roof,  and  that  the  said 

Thi  Quxbv.  •^PPli*'^*  could  not  proceed  further  with  the  execution 

of  the  said  work  until  the  said  cast  iron  columns,  iron 

girders,  and  other  ironwork  required  for  supporting  the 
roof  were  so  provided  and  fixed ;  but,  on  the  contrary, 
I  say  that  the  said  building  was  not  ready  for  the  iron 
work  until  much  later  in  the  year. 

"8.1  deny  that  the  said  Commissioners,  or  their  agents 
or  engineers,  neglected  or  refused  to  comply  with  the 
suppliant's  request  to  supply  the  said  cast  iron  columns, 
iron  girders,  and  other  iron  work  for  supporting  the 
roof,  alleged  in  paragraph  eleven  of  the  suppliant's 
petition,  or  that  the  suppliant  was  occasioned  the  loss 
or  damage  alleged  in  said  paragraph,  or  any  loss  or 
damage,  in  consequence  of  any  delay  upon  the  part  of 
the  commissioners,  their  agents  or  engineers,  in  provid- 
ing or  fixing  the  said  columns,  girders  and  other  iron 
'  work ;  but,  on  the  contrary,  I  say  that  if  the  suppliant 
sufiered  any  loss  or  damage  in  consequence  of  the  said 
columns  not  being  fixed  until  about  the  first  day  of 
March,  A.  D.  1874,  it  was  entirely  because  of  the  iact 
that  he  had  not  the  building  ready  to  enable  the  fixing 
of  the  said  columns,  girders,  and  the  other  iron  work  in 
connection  with  the  said  roof  to  be  proceeded  with  by 
the  agents  or  workmen  of  the  said  commissioners,  earlier 
than  the  day  last  mentioned. 

"4.  I  admit  that  the  suppliant  performed  some  extra 
work  and  provided  some  labour  and  material  not  em- 
braced in  the  plans,  drawings,  and  specifications,  with 
respect  to  which  he  entered  into  his  said  contract  with 
the  commissioners,  but  I  say  the  commissioners  took 
account  of  all  such  work,  labour  and  materials,  and 
recommended  payment  for  so  much  thereof  as  was  not 
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yrithin  tho  said  contract,  at  fair  and  reasonable  and  pro-      ^^77 
l>er  prices.  Isbestbb 

"5.  The  amount  recommended  and  fixed  by  the  said-p^^nyg^j^^ 

commissioners  to  be  paid  to  the  suppliant  in  respect  of      

the  said  extra  work,  labor  and  materials  so  performed 
and  supplied  by  him  as  aforesaid,  was  the  sum  of 
15,056.60,  and  I  say,  save  the  work,  labour  and  mate- 
rials so  allowed  for  by  the  said  commsssioners,  there 
was  not  any  other  work,  labor  or  materials  performed 
or  supplied  by  the  suppliant,  not  embraced  in  his  said 
contract,  and  I  say  that  the  sum  of  $5,056.60  was,  and 
is,  a  fair,  reasonable,  and  proper  sum  or  allowance  for 
the  said  work,  labor  and  materials. 

"  6.  I  deny  that  the  extra  work,  labor  and  materials 
performed  and  provided  by  the  suppliant,  at  the  request 
of  the  commissioners,  is  as  is  set  out  and  described  in 
paragraph  thirteen  of  the  suppliant's  petition,  or  that 
the  prices  claimed  by  the  suppliant  for  the  extra  work 
so  set  out  and  mentioned,  as  set  forth  in  said  paragraph 
are  according  to  the  true  value  of  the  extra  work,  labor 
and  materials  done  and  provided  by  the  suppliant,  or 
that  they  are  based  on  the  estimates  made  and  certified 
to  from  time  to  time  by  the  engineer  of  said  commis- 
sioners, as  stated  in  paragraph  fourteen  of  the  suppliant's 
petition ;  but,  even  if  they  be  so  based,  I  say  the  said 
estimates  made  and  certified  by  the  said  engineer  were 
merely  progress  estimates,  and  were  not  binding  upon 
the  said  commissioners,  or  upon  Her  Majesty. 

"  7.  The  said  suppliant  was  paid,  from  time  to  time, 
various  sums  of  money,  amounting  in  the  whole  to  the 
sum  of  $26,228.70,  including  a  sum  of  four  hundred 
dollars  which  it  was  agreed  between  the  suppliant  and 
the  commissioners  should  be  deducted  from  the  amount 
coming  to  the  said  suppliant  in  respect  of  his  said  con- 
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1877      tract  and  works,  for  transportation  of  material  by  the 
IsBBSTiR  said  commissioners  for  the  said  snppliant. 
Tu«  Qoinr.     "  ^'  ^^  *^^  ^T  section  twelve  of  the  Act  of  the  Parlia- 

^—  ment  of  Canada  entitled  ''  An  Act  respecting  the  con- 
stmction  of  the  Intercolonial  Bail  way  of  Canada  "  under 
the  provisions  of  which  the  said  contract  was  entered 
into  and  the  said  work,  labor  and  materials  done  and 
supplied,  it  is  provided^"  that  no  money  shall  be  paid 
to  any  contractor  until  the  chief  engineer  shall  have 
certified  that  the  work  for  or  on  account  of  which  the 
same  shall  be  claimed  has  been  duly  executed,  nor  until 
such  certificate  shall  have  been  approved  of  by  the  com- 
missioners— and  I  say  the  chief  engineer  of  the  said 
railway  has  not  certified,  save  to  the  extent  of  |792.0b 
as  hereinbefore  mentioned,  that  the  work  for  on  account 
of  which  the  sums  sought  to  be  recovered  by  the  sup- 
pliant in  his  petition  are  claimed  has  been  duly  executed, 
nor  has  any  such  certificate  been  approved  of  by  the  said 
commissioners  or  the  Minister  of  Public  Works  of  the 
Dominion  of  Canada. 

"  9. 1  deny  that  there  is  remaining  due  to  the  suppliant 
for  and  in  respect  of  the  work,  labor  and  material  x>er- 
formed  under  his  contract  or  otherwise  as  in  his  said 
petition  is  alleged,  the  sum  of  $3,0(50.17,  but  on  the  con- 
trary I  say  there  is  only  due  to  the  said  suppliant  the 
said  sum  of  $792.05,  which  Her  Majesty  offered  to  pay 
but  which  the  suppliant  refused. 

"  10.  I  charge  and  submit  on  behalf  of  Her  Majesty, 
having  regard  to  the  terms  of  the  said  Act  of  Parliament 
and  of  the  said  contract  and  to  the  facts  and  circum- 
stances of  the  case,  there  is  nothing  due  from  Her 
Majesty  to  the  suppliant  save  the  aforesaid  sum  of 
$792.05,  which,on  behalf  of  Her  Majesty,  I  hereby  tender 
him  and  that  save  as  to  that  sum  he  has  no  just  claim  in 
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the  premises  and  that  the  said  petition  ought  to  be  dis-     ^^^7 

missed  with  costs."  Isb^kb 

».  • 

Mr.  IT.   r.   Taschereau,  QO.,  appeared  for  the  sup- '^"^■■''' 
pliant,  and  Mr.  A,  F.  Mclniyre  for  the  Crown. 

Fournier,  J.  over-ruled  the  demurrer  for  the  follow 
ing  reasons : 

"Consid^rant  que  la  defense  au  fonds  en  droit 
(demurrer)  produite  par  Thon.  Procureur  Q-fin^ral  au 
nom  de  Sa  Majesty,  d^fenderesse  en  cette  cause,  est 
d6rig6e  contre  toutes  et  chacunes  des  allegations  de  la 
petition  en  cette  cause  dont  le  renvoi  en  entier  est 
demand^  par  la  dite  defense  au  fonds  en  droit ; 

*'  Consid6rant  qu'il  est  formellement  admis  de  la  part 
de  Sa  Majesty  que  la  somme  de  $792.05  est  due  au 
p6titionnaire  pour  la  balance  de  sa  reclamation,  et  que 
le  paiement  d'icelle  somme  lui  a  6t6  offert  par  la  de- 
fense en  cette  cause ; 

"  Oonsid^rant  que  Toffre  de  payer  la  dite  somme  est 
en  r6alit6,  quant  a  cette  partie  de  la  demande,  une 
r6nonciation  aux  moyens  invoqu^s  par  la  defense  au 
fonds  en  droit ;  que  partant  la  conclusion  d'icelle  est 
trop  g6n6rale  en  ce  qu'elle  s'attaque  6galement  a  cette 
partie  de  la  demande  admise  comme  susdit,  i>our  la- 
quelle  dans  tons  les  cas,  jugement  devrait  intervenir 
conform^ment  k  la  dite  admission,  en  faveur  du  p^tition- 
naire; 

La  cour  renvoie  la  dite  defense  au  fonds  en  droit 
(demurrer)  avec  dfipens.'* 

And  on  the  23rd  December,  1878,  judgment  was 
delivered  on  the  merits. 

FOURNI ER,  J.  :— 

In  the  month  of  January,  1872,  the  commissioners 
appointed  for  the  construction  of  the  Intercolonial  rail- 
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1878  'vray  gave  public  notice  that  they  were  prepared  to 
I8BE8TCB  receive  tenders  for  the  erection  of  certain  railway 
Tei  oijBEif  ®**^^^^8  *^^  engine  houses  according  to  plans  and 
— :-  specifications  deposited  at  the  office  of  the  chief  engi- 
'  '  neer,  OUawa,  and  at  other  places  mentioned  in  the  pub- 
lic notice. 

In  the  month  of  March  following,  the  suppliant  ten- 
dered for  the  erection  of  the  engine  house  at  Metapediac 
Road  on  the  required  form,  and  it  was  only  in  the 
month  of  September  followinp^  that  his  tender  was 
accepted. 

In  the  month  of  October  following  the  suppliant  was 
duly  instructed  by  the  said  Intercolonial  railway  com- 
missioners to  proceed  to  the  execution  of  the  said  work 
according  to  his  accepted  tender.  The  contract  price 
was  121,989.  This  contract  was  entered  into  simply 
by  the  commissioners'  acceptance  of  the  suppliant's 
tender  to  execute  the  works  according  to  the  plans  and 
specifications  which  had  been  made.  The  works  under 
contract,  the  details  of  which  appear  in  the  plans  and 
specifications,  were  completely  executed  and  delivered 
to  the  Q-ovemment,  who  took  possession  of  them  in  the 
month  of  October,  1874.  The  specifications  contain 
a  clause  that  the  works  were  to  be  completed  on  the 
15th  September,  1873,  but  the  tender  having  only  been 
accepted  in  September  of  that  year,  and  instructions  to 
proceed  with  the  work  only  in  October  following,  it  is 
evident  that  the  condition  was  waived  as  being  impos- 
sible to  be  carried  out. 

The  suppliant's  claim  is  as  follows : — [The  learned 
judge  then  read  the  items  of  the  claim  as  stated  in  the 
petition.]  (1). 

On  the  execution  of  the  contract  thus  entered  into, 
the  only  question  which  arises  is  that  which  has  refer- 

(1)  Ubi  Bupra.  703, 
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ence  to  the  suppliant's  claim  for  damages  in  conse-      ^^^ 
qnence  of  the  commissioners'  delay  to  proceed  with  a  Ibbbstjib 
part  of  the  works  which  they  had  contracted  to  pro-  f^^  qItkbn. 
vide  and  execute  themselves.    These  works  are  thus      — r 
enumerated  in  the  specifications : 

The  commissioners  will  proyide  and  lay  railway,  and  will  also 
provide  and  fix  cast-iron  columns,  iron  girders,  and  other  iron  work 
required  for  supporting  roof.  Tho  commissioneva  will  also  furnish 
the  tank  and  its  fittings. 

About  the  thirtieth  day  of  August,  1873,  the  sup- 
pliant notified  the  commissioners  through  Samuel 
Hazlewood,  Esquire,  their  district  engineer,  that  the  said 
engine  house  was  then  so  far  completed  as  to  be  pro- 
vided with  the  cast-iron  columns,  iron  girders  and  other 
iron  work  required  for  supporting  the  roof,  and  that  he 
the  suppliant  could  not  proceed  further  with  the  exe- 
cution of  his  work  unless  the  cast-iron  columns,  iron 
girders  and  other  iron  work  required  for  supporting  the 
roof  were  provided  and  fixed  in  accordance  with  the 
specification.  The  commissioners  and  their  agents 
neglected  to  comply  with  this  request,  and  it  was  only 
about  the  first  of  March,  1874,  that  the  iron  works  were 
provided.  This  delay  caused  great  damage  to  the  sup- 
pliant, and  his  claim  for  the  same  is  alleged  as  follows 
in  the  petition  of  right : 

In  consequence  of  which  delay  and  detention  your  suppliant  was 
caused  great  expense^  delay  and  loss  of  time,  and  labor  and  damages 
as  detailed  in  the  following  statement  (1)  : 

The  Crown  answered  the  petition  by  a  demurrer 
which  has  been  adjudicated  upon. 

The  Crown  also  pleaded  to  the  merits,  admitting 
paragraphs  1,  2,  8,  4,  5,  6,  7,  8  and  9,  and  den3ring 
the  remaining  paragraphs,  and  specially  the  alle- 
gation that  the  building   was  ready  on  the  SOth  of 

(1)  Ubi  supra,  703. 
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^^^     Angosti  18t8,  to  reoeiye  the  iron  columns  and  iron 

lawsTiB  girders  which  were  necessary  to  support  the  roof,  but» 

Tu  QcruK.  ^^  ^^®  contrary,  that  the  building  was  not  ready  till  a 

— 7-      long  time  afterwards. 

'  '     The  defence  also  avers  that  there  was  no  delay  or 

negligence  on  the  part  of  the  commissioners  to  comply 
with  the  suppliant's  request  to  provide  the  necessary 
iron  work,  and  denies  that  the  suppliant  suffered  any 
damage ;  the  Grown,  on  the  contrary,  asserts  that  if  the 
iron  columns  and  iron  girders  were  only  fixed  on  the 
8rd  of  March,  1874,  it  was  solely  because  the  building 
was  not  ready  before  that  time. 

The  4th  and  5th  paragraphs  of  the  defence  admit 
that  extra  works  were  performed  by  order  of  the  com- 
missioners and  by  the  engineer,  but  the  amount  to  be 
paid  for  them  had  been  fixed  and  determined  by  them 
at  the  sum  of  15,056.60. 

By  the  8th  paragraph  the  Grown  pleads  that  by  the 
Intercolonial  Bailway  Act  of  Canada^  in  virtue  of  which 
the  present  contract  had  been  entered  into,  it  is  enacted 
in  the  I2th  section  (this  is  an  error,  it  ought  to  be  the 
18th  section) : — 

That  no  money  shall  be  paid  to  any  ojntraotor  until  the  ofaief 
engineer  Bhall  have  certified  that  the  work  for  or  on  aoooont  of 
which  the  same  shall  be  claimed  has  been  duly  executed,  nor  until 
such  certificate  shall  haye  been  approved  of  by  the  commissionen. 

That  in  this  case  the  chief  engineer's  certificate  was 
only  given  for  the  sum  of  |792  05,  which  amount  the 
Grovernment  has  tendered  to  the  suppliant,  who  refused 
it. 

In  this  case  the  following  questions  are  to  be 
determined : 

1st.  Was  there  on  the  part  of  the  commissioners  in 
providing  the  iron  works,  which  were  by  the  sx>ecifica- 
tions  to  be  provided  and  fixed  by  them,  such  delay  and 
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neglect  as  to  cause  damages  to  the  suppliant  ?  and  to      ^^78 
what  amount  should  be  fixed  the  damages  ?  isBssm 

2nd.  Is  the  Grown  responsible  for  damages  resulting  ,^^  oxj^tax 
like  these  from  breaches  of  the  contract  ?  — 7- 

3.  Were  the  extra  works  claimed  by  the  suppliant  ' 

duly  ordered,  and  has  the  suppliant  the  right  to  claim 
their  value  ?  What  extra  works  were  performed  and 
what  value  was  proved  ? 

The  contract  having  been  completely  executed,  no 
question  can  now  arise  as  to  its  legality.  It  is  not  for 
the  Crown  now  to  aver  that  it  is  not  a  valid  contract, 
because  it  was  not  passed  in  conformity  with  all  the 
provisions  contained  in  the  Intercolonial  fiailway  Act 
of  Canada,  The  (jrovemment  by  accepting  the  work 
thereby  waived  all  irregularities  which  may  have  taken 
place  in  making  the  contract,  and  has  also  lost  any 
right  to  attack  its  validity.  Considering,  therefore,  the 
contract  as  unimpeachable,  it  only  remains  for  me  to 
ascertain  if  the  suppliant  has  established  by  the  evi- 
dence that  the  commissioners  have  really  been  guilty  of 
the  delays  and  negligence  with  which  they  are  charged. 

After  the  most  carefal  consideration  of  all  the  evi- 
dence of  this  part  of  the  case,  I  have  come  to  the  con* 
elusion  that  the  suppliant  has  clearly  established  his 
contention  on  this  point.  In  support  of  my  view  of 
the  case,  I  will  give  the  following  extracts  of  the  evi- 
dence of  the  principal  witnesses  : — 

EVIDBXOB  AS  TO  DELAY. 

/.  Young',  foreman  employed  by  the  suppliant,  says : 

We  were  ready  for  the  roof  in  September,  and,  in  fact,  in  Augast 
we  were  ready  to  commenco,  so  that  the  winter  was  just  lost.  Bad 
weather  came  on  then,  and  when  they  got  their  iron  up  we  could 
not  do  anything  outside  of  the  woodwork  until  the  coming  Spring. 
The  whole  winter  was  lost.  •  ♦  •  'jTie  roof  was  up  in  January, 
1874,  but  the  work  was  all  stopped.  We  were  delayed  before  that 
time.    When  the  roof  wa;*  completed,  we  could  not  commence  to 
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1878       do  work  outside  then  in  the  bad  weather.    The  walls  were  all  ioe, 

•  ^'"'^       and  were  destroyed  by  the  frost  on  the  top.    They  had  to  be  all 

9.         fixed  oyer.    That  work  oould  not  be  done  before  spring  on  account 

Tub  Qiranr.  of  frost.    If  we  had  had  the  roof  there  in  September  we  would  have 

Foumi^  J  ^'^  ^^^  building  finished  by  the  time  wo  commenced  in  tlie  spriug. 

— .-  Supposing  the  building  of  the  roof  had  been  gone  on  with  when  we 

were  ready,  we  would  have  been  ready  to  complete  the  building  in 

the  winter.    We  would  have  liad  a  roof  over  us  during  the  winter. 

It  was  possible  to  complete  the  roof  before  the  bad  weather  came  orn 

It  would  take  from  three  weeks  to  a  month  to  put  up  the  roof.    It 

took  me  that  time  to  put  up  one  at  Thunder  Bay,  Fort  William. 

John  Lindsay y  0.  E. : 

Present  to  a  conversation  between  ^asZetoood  (district  engineer  in 
charge  of  the  work)  and  Ishetter  about  the  detention  and  delay 
caused  to  him  by  the  Government.  This  was  about  September,  187S^ 
The  iran  girders  were  not  ready  when  required  to  proceed  with  the 
building.  Visited  the  building  with  Hazlewood,  and  found  the  work 
stopped.  1  heard  Bazlewood  say  it  was  a  very  unfair  thing  that  H>. 
Isbesier  should  be  delayed  in  his  work,  he  Wfis  ready  for  it^  and  he 
should  certainly  be  remunerated  for  the  time  he  was  delayed  and 
detained.  This  conversation  took  place  in  July  or  August  before 
my  visit  on  September.  The  work  was  then  stopped,  and  it  was  on 
account  of  that. 

Henry  J.  Cambie,  0.  E.,  employed  by  the  Department 
of  Public  "Works :  — 

Was  in  charge  of  the  work  in  question  in  this  case* 
under  Hazlewood.  Went  on  the  spot  twice  or  three 
times  a  month.  He  is  aware  that  the  building  was 
ready  for  the  iron  work  before  the  iron  work  was  com- 
menced. He  gives  a  detailed  description  of  the  advanced 
state  of  the  work,  and  says  that  the  brickwork  of  all 
the  walls  was  a  considerable  height  up.  To  the  ques- 
tion : 

If  the  iron  giixlers  and  other  iron  work  had  been  ready  then  would 
the  iron  work  have  been  proceeded  with  ? 

He  answers  : 

It  would  have  taken  a  very  short  time  to  have  finished  any'partlca- 
lar  piece  that  was  wanted. 
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Shortly  afterwards,  on  the  IVth  September,  18Y8,  he      1878 
laid  out  the  pillars  and  gave  him  ( Isbester)  centres  on    Isbbster 
them.    Judging  from   his  memoranda,  part  was  ^otxHEQuEuv. 
ready  in  the  beginning  of  September,  but  it  might  have      — 7- 

been  at  any  time  it  was  wished.    He  (Isbester)  could      ' 

have  got  ready  any  part  that  was  wanting  ready  in  less 
than  a  week. 

Do  not  these  witnesses  prove  positively  that  early  in 
September  the  work  was  sufficiently  advanced  to 
receive  the  iron  work  ?  This  fact  was  known  by  the 
commissioners,  as  stated  by  Cambie,  the  engineer  put  in 
charge  of  the  works  by  them.  On  the  I7th  September) 
Cambie  directed  where  the  iron  columns  were  to  be 
placed,  but  the  iron  work  provided  by  the  commission- 
ers  was  not  put  on  the  spot  till  it  was  too  late  for  the 
contractor  to  avail  himself  of  the  end  of  the  season  in 
order  to  complete  his  work  before  the  bad  weather 
of  the  fall.  At  the  time  the  roof  was  fixed,  in 
January,  1874,  it  was  impossible  to  finish  the  work 
still  necessary  to  do  outside.  He  was  obliged  to  wait 
till  spring,  and  the  entire  winter  was  lost  for  the  work 
which  he  could  have  proceeded  with  had  the  roof  been 
put  on  earlier ;  and  when  it  was  put  on,  the  walls  were 
then  covered  with  ice  and  damaged  by  the  frost.  The 
evidence  clearly  shows  that  the  roof  could  have  been 
put  on  in  three  weeks,  so  that  the  commissioners  had, 
before  the  bad  weather  of  the  autumn  could  set  in,  all 
September  and  October  to  execute  the  part  of  the  work 
which  they  had  contracted  to  perform.  By  not  proceed- 
ing with  the  work  at  the  proper  time  they  not  only 
prevented  the  contractor  from  going  on  with  his  works 
without  interruption,  but  they  obliged  him  to  susx>end 
his  works  in  September,  and  to  sx>end  the  whole  winter 
idle.  That  on  account  of  this  negligence  and  delay  the 
suppliant  suffered  damages  there  can  be  no  doubt,  and 
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^5^^      the  evidenoe  on  this  point  is  conclusive,  and  in  support 
lausnR  of  this  fact  I  will  cite  the  following  extracts : — 
Thb  ^Tuir.      William  Henry  Stevenson^  contractor : 

„  *T*  J  In  the  spring  of  1874  I  was  in  the  building  and  I  saw  that  they 
'  '  were  engaged  in  repairing  the  damage  caused  by  frost  during  the 
winter.  The  bricks  appeared  to  be  all  burst  by  the  frost.  The 
damage  was  certainly  caused  by  frost  and  exposure  to  the  weather. 
If  thereof  had  been  on  the  building  that  damage  would  not  have 
oocurred. 

James  WarthingUm^  contractor : 

When  I  first  saw  the  building,  I  think  I  am  correct  in  saying  in  the 

winter  of  1873-4,  just  as  the  spring  was  opening,  there  had  been  a 

'  great  deal  of  damage  done.    The  walls  had  not^  been  cohered  and 

there  was  no  roof  on,  and  there  was  a  great  deal  of  damage  done  to 

the  whole  work. 

The  suppliant's  claim  for  these  damages  are  detailed 
in  items  27,  28,  29,  30,  31,  82  and  88  of  the  petition.  I 
will  further  on  state  the  amounts  which  have  been  estab- 
lished by  the  evidence. 

2.  I  have  thus  far  shown  that  the  suppliant  has 
suffered  damages  in  consequence  of  a  breach  of  contract 
on  the  part  of  the  commissioners,  acting  for  the  Grown, 
in  not  providing  in  time  the  necessary  iron  work ;  it  now 
remains  for  me  to  consider  whether  contrary  to  the  res- 
pondent's contention,  the  Crown  can  be  made  respon- 
sible for  such  damages.  This  all  imi>ortant  question, 
fortunately  for  me,  is  not  a  new  one.  It  has  before 
been  contended  that  a  petition  of  right  will  not  lie  for 
a  breach  of  contract  claiming  unliquidated  damages. 
In  the  case  of  Thitmas  v.  The  Q^een  (1),  the  question 
was  decided  affirmatively  by  the  Court  of  Queen*s 
Bench  in  England.  In  that  case  the  suppliant  who  was 
an  inventor  of  a  system  of  heavy  rifled  artillery,  had 
entered  into  an  agreement  with  the  Secretary  of  State 
for  War  to  refer  his  invention  to  the  Ordnance  Select 

(1)  L.  It  10  Q.  B.  31. 
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Committee  at  Woolwich^  and  to  furnish  the  committee      ^^'^^ 
with  such    descriptions  and  drawings  or  models  as    IsI^br 
might  be  necessary  to  enable  the  committee  to  give  an  j^j,  oxi^Ey, 
opinion  on  the  subject,  and  also  attend  the  committee      — 7- 
in  order  to  give  his  personal  explanation.    The  con-  ' 

sideration  of  the  agreement  was  that  in  the  event  of 
the  invention  being  approved  of  and  being  adopted  by 
Her  Majesty's  service,  a  reward  in  that  behalf  should 
be  given  to  the  suppliant  and  the  amount  of  the  award 
should  be  determined  by  Her  Majesty's  Master  General 
and  Board  of  Ordnance.  lie  averred  also  having  incur- 
red heavy  expenses  in  x)erfecting  the  invention,  that  Her 
Majesty's  government  promised  that  in  event  of  certain 
trials,  then  about  to  be  made,  being  successful,  his 
expenses  should  be  reimbursed  to  him  by  the  govern- 
ment. He  also  averred  that  although  all  conditions 
precedent  had  been  fulfilled,  yet  the  amount  of  the 
reward  had  not  been  determined,  not  had  the  same  nor 
any  part  thereof  been  paid  to  the  suppliant.  There 
was  a  demurrer  to  the  petition  and  the  Attorney  G-ene* 
ral  on  the  argument  having  declined  to  press  any  objec- 
tion which  could  be  covered  by  an  amendment,  the 
question  argued  before  the  court  was  stated  as  follows : 
That  a  petition  of  right  will  not  lie  for  any  other  object 
than  specific  chattels  or  land,  and  that  it  will  not  lie 
for  breach  of  contract  nor  to  recover  money  claimed 
either  by  way  of  debt  or  damages. 

Mr.  Justice  Blackburn  delivered  a  most  elaborate 
judgment  on  these  questions,  but  I  will  only  refer  to 
such  parts  of  his  judgment  which  are  applicable  to  the 
point  under  consideration,  viz.,  whether  a  petition  of 
right  will  lie  for  a  breach  of  contract  resulting  in  un- 
liquidated damages  (1) ;  he  says : 

ContractB  can  be  made  on  behalf  of  Her  Majesty  with  subjectsj 

(1)  At  page  33. 
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^^^      the  evidence  on  this  point  is  conclneive,  and  in  support 
lausnE  of  this  fiaot  I  will  cite  the  following  extracts : — 
Thb  Qubbt.      William  Henry  Stevenson^  contractor : 

^  ""T~  J  In  the  spring  of  1874  I  was  in  the  building  and  I  saw  that  they 
'  '  were  engaged  in  repairing  the  damage  caused  by  frost  during  the 
winter.  The  bricka  appeared  to  be  all  hunt  by  the  frost  The 
damage  was  certainly  caused  by  frost  and  exposure  to  the  weather. 
If  the  roof  had  been  on  the  building  that  damage  would  not  have 
occurred. 

James  WorthingUm^  contractor : 

When  I  first  saw  the  building,  I  think  I  am  correct  in  saying  in  the 

winter  of  1873-4,  just  as  the  spring  was  opening,  there  had  been  a 

'  great  deal  of  damage  done.    The  walls  had  not.  been  covered  and 

there  was  no  roof  on,  and  there  was  a  great  deal  of  damage  done  to 

the  whole  work. 

The  suppliant's  claim  for  these  damages  are  detailed 
in  items  27,  28,  29,  30,  81,  82  and  88  of  the  petition.  I 
will  further  on  state  the  amounts  which  have  been  estab* 
lished  by  the  evidence. 

2.  I  have  thus  far  shown  that  the  suppliant  has 
suffered  damages  in  consequence  of  a  breach  of  contract 
on  the  part  of  the  commissioners,  acting  for  the  Grown, 
in  not  providing  in  time  the  necessary  iron  work ;  it  now 
remains  for  me  to  consider  whether  contrary  to  the  res- 
pondent's contention,  the  Crown  can  be  made  respon- 
sible for  such  damages.  This  all  important  question, 
fortunately  for  me,  is  not  a  new  one.  It  has  before 
been  contended  that  a  petition  of  right  will  not  lie  for 
a  breach  of  contract  claiming  unliquidated  damages. 
In  the  case  of  Thi^nas  v.  The  Q^een  (1),  the  question 
was  decided  affirmatively  by  the  Court  of  Queen's 
Bench  in  England.  In  that  case  the  suppliant  who  was 
an  inventor  of  a  system  of  heavy  rifled  artillery,  had 
entered  into  an  agreement  with  the  Secretary  of  State 
for  War  to  refer  his  invention  to  the  Ordnance  Select 

(1)  L.  B.  10  Q.  B.  31. 
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Committee  at  Woolwich,  and  to  furnish  the  committee  1^78 
with  such  descriptions  and  drawings  or  models  as  Isbsbtbr 
might  be  necessary  to  enable  the  committee  to  give  an  j^^  q^bex. 
opinion  on  the  subject,  and  also  attend  the  committee  — 7- 
in  order  to  give  his  personal  explanation.  The  con-  ^^ ' 
sideration  of  the  agreement  was  that  in  the  event  of 
the  invention  being  approved  of  and  being  adopted  by 
Her  Majesty's  service,  a  reward  in  that  behalf  should 
be  given  to  the  suppliant  and  the  amount  of  the  award 
should  be  determined  by  Her  Majesty's  Master  General 
and  Board  of  Ordnance.  He  averred  also  having  incur- 
red heavy  expenses  in  perfecting  the  invention,  that  Her 
Majesty's  government  promised  that  in  event  of  certain 
trials,  then  about  to  be  made,  being  successful,  his 
expenses  should  be  reimbursed  to  him  by  the  govern- 
ment. He  also  averred  that  although  all  conditions 
precedent  had  been  fulfilled,  yet  the  amount  of  the 
reward  had  not  been  determined,  not  had  the  same  nor 
any  part  thereof  been  paid  to  the  suppliant.  There 
was  a  demurrer  to  the  petition  and  the  Attorney  Gene- 
ral on  the  argument  having  declined  to  press  any  objec- 
tion which  could  be  covered  by  an  amendment,  the 
question  argued  before  the  court  was  stated  as  follows : 
That  a  petition  of  right  will  not  lie  for  any  other  object 
than  specific  chattels  or  land,  and  that  it  will  not  lie 
for  breach  of  contract  nor  to  recover  money  claimed 
either  by  way  of  debt  or  damages. 

Mr.  Justice  Blackburn  delivered  a  most  elaborate 
judgment  on  these  questions,  but  I  will  only  refer  to 
such  parts  of  his  judgment  which  are  applicable  to  the 
point  under  consideration,  viz.,  whether  a  petition  of 
right  will  lie  for  a  breach  of  contract  resulting  in  un- 
liquidated  damages  (1) ;  he  says : 

ContractB  can  be  made  on  behalf  of  Her  Majesty  with  Bubjeot0| 

(1)  At  page  33. 
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15^^      the  evidence  on  this  point  is  conclasive,  and  in  support 
IisMTiE  of  this  fact  I  will  cite  the  following  extracts : — 
Thb  Qumr.      ^HHom  Henry  SUvenson^  contractor : 

„  ""T"  J  In  the  spring  of  1874  I  was  in  the  building  and  I  saw  that  they 
'  '  were  engaged  in  repairing  the  damage  caused  by  frost  during  the 
winter.  Tlie  brioka  appeared  to  be  all  burst  by  the  frost.  The 
damage  was  certainly  caused  by  frost  and  exposure  to  the  weather. 
If  the  roof  had  been  on  the  building  that  damage  would  not  have 
occurred. 

James  Worthingtan,  contractor : 

When  I  first  saw  the  building,  I  think  I  am  correct  in  saying  in  the 

winter  of  1873-4,  just  as  the  spring  was  opening,  there  had  been  a 

'  great  deal  of  damage  done.    The  walls  had  not.  been  corered  and 

there  was  no  roof  on,  and  there  was  a  great  deal  of  damage  done  to 

the  whole  work. 

The  suppliant's  claim  for  these  damages  are  detailed 
in  items  27,  28,  29,  30,  31,  82  and  88  of  the  petition.  I 
will  farther  on  state  the  amounts  which  have  been  estab- 
lished by  the  evidence. 

2.  I  have  thus  far  shown  that  the  suppliant  has 
suffered  damages  in  consequence  of  a  breach  of  contract 
on  the  part  of  the  commissioners,  acting  for  the  Crown, 
in  not  providing  in  time  the  necessary  iron  work ;  it  now 
remains  for  me  to  consider  whether  contrary  to  the  res- 
pondent's contention,  the  Crown  can  be  made  respon- 
sible for  such  damages.  This  all  important  question, 
fortunately  for  me,  is  not  a  new  one.  It  has  before 
been  contended  that  a  petition  of  right  will  not  lie  for 
a  breach  of  contract  claiming  unliquidated  damages. 
In  the  case  of  Thomas  v.  The  Queen  (1),  the  question 
was  decided  affirmatively  by  the  Court  of  Queen's 
Bench  in  England.  In  that  case  the  suppliant  who  was 
an  inventor  of  a  system  of  heavy  rifled  artillery,  had 
entered  into  an  agreement  with  the  Secretary  of  State 
for  War  to  refer  his  invention  to  the  Ordnance  Select 

(1)  L»  R.  10  Q.  B.  31. 
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Committee  at  Woolwich^  and  to  furnish  the  committee  ^^'^^ 
ivith  such  descriptions  and  drawings  or  models  as  Isdestbs 
might  be  necessary  to  enable  the  committee  to  give  an  j^,  q^bbx. 
opinion  on  the  subject,  and  also  attend  the  committee  — :- 
in  order  to  give  his  personal  explanation.  The  con-  ... ' 
sideration  of  the  agreement  was  that  in  the  event  of 
the  invention  being  approved  of  and  being  adopted  by 
Her  Majesty's  service,  a  reward  in  that  behalf  should 
be  given  to  the  suppliant  and  the  amount  of  the  award 
should  be  determined  by  Her  Majesty's  Master  General 
and  Board  of  Ordnance.  He  averred  also  having  incur- 
red heavy  expenses  in  perfecting  the  invention,  that  Her 
Majesty's  government  promised  that  in  event  of  certain 
trials,  then  about  to  be  made,  being  successful,  his 
expenses  should  be  reimbursed  to  him  by  the  govern- 
ment. He  also  averred  that  although  all  conditions 
precedent  had  been  fulfilled,  yet  the  amount  of  the 
reward  had  not  been  determined,  not  had  the  same  nor 
any  part  thereof  been  paid  to  the  suppliant.  There 
was  a  demurrer  to  the  petition  and  the  Attorney  Gene- 
ral on  the  argument  having  declined  to  press  any  objec- 
tion which  could  be  covered  by  an  amendment,  the 
question  argued  before  the  court  was  stated  as  follows : 
That  a  petition  of  right  will  not  lie  for  any  other  object 
than  specific  chattels  or  land,  and  that  it  will  not  lie 
for  breach  of  contract  nor  to  recover  money  claimed 
either  by  way  of  debt  or  damages. 

Mr.  Justice  Blackburn  delivered  a  most  elaborate 
judgment  on  these  questions,  but  I  will  only  refer  to 
such  parts  of  his  judgment  which  are  applicable  to  the 
point  under  consideration,  viz.,  whether  a  petition  of 
right  will  lie  for  a  breach  of  contract  resulting  in  un- 
liquidated damages  (1) ;  he  says : 

Contracts  can  be  made  on  behalf  of  Her  Majesty  with  subjeetsi 

(1)  At  page  33. 


f  Appendix  to 
718  BXCHKQUBK  C»DBT  OF  0A1IAJ)A.  J  VOL.  VH. 

[      &C.  R. 

1878      the  evidence  on  this  point  is  conclusive,  and  in  support 
ImniE  of  this  fact  I  will  cite  the  following  extracts : — 
Thb  QiTSBr.     WiUi^ft^  Henry  SUvemon^  contractor : 

„  ""T*  J  In  the  spring  of  1874  I  was  in  the  building  and  I  saw  that  they 
'  '  were  engaged  in  repairing  the  damage  caused  by  frost  during  the 
winter.  The  bricks  appeared  to  be  all  burst  by  the  frost  The 
damage  was  certainly  caused  by  firost  and  exposure  to  the  weather. 
If  the  roof  had  been  on  the  building  that  damage  would  not  have 
occurred. 

James  Worthingtont  contractor : 

When  I  first  saw  the  building,  I  think  I  am  correct  in  saying  in  the 

winter  of  1873-4,  just  as  the  spring  was  opening,  there  had  been  a 

'  great  deal  of  damage  done.    The  walls  had  not.  been  corered  and 

there  was  no  roof  on,  and  there  was  a  great  deal  of  damage  done  to 

the  whole  work. 

The  suppliant's  claim  for  these  damages  are  detailed 
in  items  27,  28,  29,  30,  81,  82  and  88  of  the  petition.  I 
will  further  on  state  the  amounts  which  have  been  estab- 
lished by  the  evidence. 

2.  I  have  thus  far  shown  that  the  suppliant  has 
suffered  damages  in  consequence  of  a  breach  of  contract 
on  the  part  of  the  commissioners,  acting  for  the  Grown, 
in  not  providing  in  time  the  necessary  iron  work ;  it  now 
remains  for  me  to  consider  whether  contrary  to  the  res- 
pondent's contention,  the  Crown  can  be  made  respon- 
sible for  such  damages.  This  all  imi>ortant  question, 
fortunately  for  me,  is  not  a  new  one.  It  has  before 
been  contended  that  a  petition  of  right  will  not  lie  for 
a  breach  of  contract  claiming  unliquidated  damages. 
In  the  case  of  Thomas  v.  The  Queen  (1),  the  question 
was  decided  affirmatively  by  the  Oourt  of  Queen*s 
Bench  in  England.  In  that  case  the  suppliant  who  was 
an  inventor  of  a  system  of  heavy  rifled  artillery,  had 
entered  into  an  agreement  with  the  Secretary  of  State 
for  War  to  refer  his  invention  to  the  Ordnance  Select 

(1)  L.R.10Q.B.31. 
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Committee  at  Woolwich^  and  to  furnish  the  committee  ^^'^^ 
with  such  descriptions  and  drawings  or  models  as  Isbb8tbr 
might  be  necessary  to  enable  the  committee  to  give  au  ^^^  qJjben 
opinion  on  the  subject,  and  also  attend  the  committee  — 7- 
in  order  to  give  his  personal  explanation.  The  con-  ^^ '  '  • 
sideration  of  the  agreement  was  that  in  the  event  of 
the  invention  being  approved  of  and  being  adopted  by 
Her  Majesty's  service,  a  reward  in  that  behalf  should 
be  given  to  the  suppliant  and  the  amount  of  the  award 
should  be  determined  by  Her  Majesty's  Master  General 
and  Board  of  Ordnance.  He  averred  also  having  incur- 
red heavy  exi>enses  in  perfecting  the  invention,  that  Her 
Majesty's  government  promised  that  in  event  of  certain 
trials,  then  about  to  be  made,  being  successful,  his 
expenses  should  be  reimbursed  to  him  by  the  govern- 
ment. He  also  averred  that  although  all  conditions 
precedent  had  been  fulfilled,  yet  the  amount  of  the 
reward  had  not  been  determined,  not  had  the  same  nor 
any  part  thereof  been  paid  to  the  suppliant.  There 
was  a  demurrer  to  the  petition  and  the  Attorney  G^ne* 
ral  on  the  argument  having  declined  to  press  any  objec- 
tion which  could  be  covered  by  an  amendment,  the 
question  argued  before  the  court  was  stated  as  follows : 
That  a  petition  of  right  will  not  lie  for  any  other  object 
than  specific  chattels  or  land,  and  that  it  will  not  lie 
for  breach  of  contract  nor  to  recover  money  claimed 
either  by  way  of  debt  or  damages. 

Mr.  Justice  Blackburn  delivered  a  most  elaborate 
judgment  on  these  questions,  but  I  will  only  refer  to 
such  parts  of  his  judgment  which  are  applicable  to  the 
point  under  consideration,  viz.,  whether  a  petition  of 
right  will  lie  for  a  breach  of  contract  resulting  in  un- 
liquidated damages  (1) ;  he  says : 

Contracts  can  be  made  on  behalf  of  Her  Majesty  with  subjects; 

(1)  At  page  33. 
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1878       and  the  Attorney  Qenerali  sueing  ou  her  behalf,  can  enforce   thos«> 
^'^'^       contracts  againBt  the  sabject ;  and  if  the  subject  has  no  means  of 
9^         enforcing  the  contract  on  his  part,  there  is  certainly  a  waut  of  ro- 
TaisQuBiN.ciprocity  in  such  cases.    But  it  is  quite  settled  that  on  account  of 
P    ""T"    J  her  dignity  no  action  can  be  brought  against  the  Queen  j    tho 
'redress,  if  any,  must  be  petition  of  right,  which  is  now  regulated  by 
23   &  24    Ftc,  ch.  34.     If  the  suppliant  ultimately  recovers*,    lu* 
obtains,  under  section  9,  a  judgment  of  the  court  that  he  is  entities  I 
to  such  relief  as  the  court  shall  think  fit,  and  this  form  of  judgment 
would  be  applicable  to  the  case  in  which  it  appeared  to  the  court 
that  the  plaintiff  was  entitled  to  be  paid  damages  for  the  uonfiiliii- 
ment  of  a  contract.    It  appears  that  at  the  time  of  the  passing  of 
the  Act  there  was  a  general  impression  that  a  petition  of  right  iva.< 
maintainable  for  a  debt  due  or  a  breach  of  contract  by  the  Crown  ; 
the  opinion  to  that  effect,  expressed  in  Lord  Somer*s  argument  in 
the  Btuiker^s  case  (1)  has   been  adopted  by  Chief  Baron  Corny  as 
(1  Com.  Dig  Prerogative,  D.  68)  and  by  Sergeant  Manning  in  Im 
treatise  on  tho  Practice  of  the  Court  of  Exchequer,  where  lie  Bays, 
(2)  that    '*  chattels,    personal    debts     or    unliquidated    damages 
may  be  recorded  under  it  •  *  *."    Indeed,  the  framers  of  the  Act 
appear  to  have  considered  its  chief  utility  to  consist  in  the  applies- 
biUty  of  its  improved  procedure  to  petitions  on  contracts  between 
subjects  and  the  various  Public  Departments  of  the  Gorenimenty  so 
rajstly  on  the  increase  in  recent  years,  both  in  numbers  and  im- 
portance J  whilst  petitions  of  right,  in  respect  of  specific  lands  or 
chattels,  must  for  the  future  be  exceedingly  rare. 

But,  as  the  7th  section  of  the  Act  just  cited  expressly 
provided  that  ''  nothing  in  the  statute  shall  be  con- 
strued to  give  the  subject  any  remedy  against  the 
Grown  in  any  case  in  which  he  would  not  have  been 
entitled  to  such  remedy  before  the  passing  of  the  Act/' 
it  became  necessary  to  determine  the  correctness  of  the 
general  impression  referred  to,  and  whether,  before  the 
passing  of  that  statute,  a  petition  of  right  lay  in  respect 
of  the  non-fulfilment  of  a  contract  made  by  an  autho- 
rized agent  of  the  sovereign. 

The  decision  on  this  point  is  of  the  greatest  import- 
ance here  as  by  our  Act  (89  Tic,  ch.  27)  making  further 

(1)  14  How.  St.  T.  p.  39.  (2)  Page  84. 
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provision  for  the  institution  of  suits  against  the  Crown      ^878 
by  petition  of  right,  it  is  enacted  (1)  that  "  the  Act    Isbbstrr 
shall  give  to  the  subject  here  only  such  remedy  against  ^^^  qq^b^. 
the  Crown  as  he  would  have  been  entitled  to  in  Enff'      — 7 
land  under  23  and  24  Vic,  ch.  34.  Foumier,  J. 

This  last  statute  only  gave  a  remedy  in  a  case  in 
which  the  subject  would  have  been  entitled  to  such 
remedy  by  the  laws  in  force  there  prior  to  its  passing. 
It  necessarily  follows  that,  if  prior  to  the  passing  of  the 
23  and  24  Ftc,  ch.  34,  the  subject  in  England  had  no 
right  to  petition  for  the  non-fulfilment  of  a  contract,  the 
subject  in  Canada  would  be  in  the  same  position,  as 
our  Act  declares  that  the  rights  of  the  subjects  are  the 
same. 

Mr.  Justice  Blackburn^  after  a  most  fall  and  elaborate 
review  of  all  the  arguments  and  authorities  on  this 
question,  decides  it  in  the  affirmative.  I  will  only  cite 
his  concluding  remarks  (2) : 

III  i^omnns'  Digest,  Prerogativo,  D.  7S,  it  is  Haid  that  petition  lies  if 
the  King  does  not  pay  a  debt,  wages,  Scg.  ;  citing  Lord  Somers*  argu- 
ment 85 :  and  Chief  Baron  Comyns  expresses  no  doubt  as  to  the 
soundness  of  the  doctrine  thus  cited  by  him.  It  a2)pears  in  Macbeth 
V.  ffaldeinan  (3)  that  liord  Thurlow  and  Bullerj  J.  (both  obitei',  it  ia 
true),  expressed  an  opinion  that  a  petition  of  right  lay  against  the 
Crown  on  a  contract  j  and  a  similar  opinion  neoms  to  have  been 
expressed  by  the  Barons  of  the  Exclu-quer,  in  Oldham  v.  Lords  of 
the  Treasury  (4),  and  in  Baron  de  Hade's  case  (o),  in  wliich  the 
point  was  raised,  though  not  dec idod.  l^ord  !>«« man  decbires  "an 
unconquerable  repugnanco  to  tlie  suggestion  that  tho  doors  ought  to 
be  closed  against  all  redress  and  remedy,"  a  doctrine  much  resem- 
bling what  Lord  Somers  calls  I»rd  HolVa  "  poptilar  opinion,"  that  if 
there  be  a  light  there  munt  bo  a  remedy.  In  Viscount  Canterbury  y. 
Attorney  General  (d),  it  was  decide<l  that  the  sovereign  could  not  be 
sued  in  petition  of  right  for  negligence  j  and  in  Tobin  v.  The  Queen  Oh 

(1)  See.  19,  p.  3,  (4)  6  Sim.  220. 

(2)  P. 43.  (>)  8 Q. B.  274. 

(3)  1  T.  R.  ITS.  (6)  1  PhiU.  306. 

(7)  IOC.  B.N.  S.  310. 
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1878       that  the  Queen  could  not  be  sued  in  petition  of  right  for  a  wrong. 

^'^'^       But  in  neither  case  was  any  opinion  expressed  that  a  petition  of  right 

9.         will  not  lie  for  a  contract,  ErUj  C.  /.,  expressly  saying  that  "  claimi 

Thi  Qusm.  founded  on  contracts  and  grants  made  on  behalf  of  the  Crown  are 

Foiirnicr  J  ^^^"^  *  ^^"^  legally  distinct  from  wrongs  j"  and  in  Feather  v.  Beg.  (1), 

it  is  assumed  in  the  judgment  that  it  does  lie  '*  wliere  the  claim  arises 

out  of  a  contract)  as  for  goods  supplied  to  the  Crown  on  the  public 
service. 

We  thinky  therefore,  that  we  are  bound  by  the  Banker**  case  (2) 
to  hold  that  the  judgment  on  this  demurrer  should  be  for  the  sup- 
pliant 

In  accordance  with  this  decision  and  the  authorities 
there  cited,  I  hold  that  in  the  case  of  the  non-fulfilment 
of  a  contract  the  Crown  is  responsible  for  the  damages 
resulting  to  the  other  contracting  party. 

The  damages  claimed  by  the  suppliant  in  this  case 
are  enumerated  in  the  petition  under  items  27,  28,  29, 80, 
81,  82  and  88,  and  amount  in  all  to  the  sum  of  $3,792, 
but  the  suppliant  has  failed  to  prore  several  of  these 
items.  As  to  item  27  for  work  demolished  and  rebuilt 
in  consequence  of  damages  caused  as  above  stated,  it  is 
proved  by  the  evidence  of  James  Youngs  foreman,  Lind- 
sap,  Smitlee  &  Worthington,  viz. :  $1,120. 

Item  28,  taking  Young's  evidence,  should  be  reduced 
to  86  days  at  |3  per  day,  vix.,  instead  of  1 172,  $108  ; 
also  item  29  to  be  reduced  to  $36.  As  to  item  80,  there 
is  no  evidence  as  to  the  quantity  of  mortar,  &c.,  used, 
and  having  nothing  to  base  an  estimation  I  cannot 
allow  anything. 

Item  81,  for  six  months'  wages  paid  to  Young,  fore- 
man, during  the  stoppage  of  the  work,  I  think  I  must 
refuse  the  amount,  although  there  is  evidence  that  it 
has  been  paid.  The  suppliant,  wishing  to  secure 
Young's  services,  engaged  him  at  $100  per  month  until 
the  contract  would  be  completed,  without  stipulating, 
in  case  the  works  for  some  reason  or  other  might  be 

(1)  6  B.  A  a  294.  (2)  14  How.  St.  Tr.  1. 
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stopped,  that  he  might  dispense  with  his  seryices.    It      ^^78 
is  more  on  account  of  the   bargain    made  than   on   Isbbstbb 
account  of  the  delays  caused  by  the  Commissioners  in  rpu^  Quggw. 
executing  the  work  they  were  obliged  to  make,  that      — 7- 
the  suppliant  paid  the  amount.  . ' 

As  to  item  82,  I  will  not  allow  anything  for  the 
keep  of  the  horses,  but  as  there  is  evidence  that  it  was 
necessary  to  have  a  watchman  to  look  after  the  sup- 
pliant's property  during  the  stoppage  of  the  works, 
I  will  allow  $1.25  per  day  during  the  six  mouths  to  the 
watchman,  viz.,  |227. 

There  is  no  evidence  as  to  item  88. 

The  total  amount  of  damage,  according  to  the  evi- 
dence, to  which  the  suppliant  is  entitled  amounts  to 
11,491. 

Now,  as  to  the  extra  work  claimed.  The  evidence  is 
conclusive,  especially  that  of  Mr.  Schrieber^  assistant 
engineer-in-chief,  that  orders  to  execute  these  extra 
works  were  duly  given,  with  the  exception  of  a  few 
items  to  which  I  will  refer  later  on,  and  which 
Mr.  Schrieber  says  formed  part  of  the  contract,  the 
total  amount  of  the  extra  work  claimed  amounting  in 
all  to  18,305.  The  Commissioners  had  power  to  order 
it  without  being  bound  by  the  provisions  of  the 
Intercolonial  Railway  Act  which  have  reference  to 
contracts  over  $10,000.  On  this  point  of  the  case  there 
can  be  no  legal  difficulty,  the  only  one  which  exists  is 
as  to  the  value  of  the  extra  work  executed,  as  there  is 
a  wide  difference  of  opinion  between  certain  witnesses. 
In  order  to  justify  the  conclusion,  at  which  I  have 
arrived,  to  adopt  the  prices  charged  by  the  suppliant 
\  in  most  cases,  I  will  cite  certain  parts  of  the  evidence. 

As  to  the  brickwork,  Robert  White  says,  the  brick 
was  worth  at  Ottawa  in  the  fall  of  1872  |14  per  1000, 
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1878      paid  Ihat  price  himself.   Would  hare  cliarged  at  Oitataa 
laBBRCB  $12  per  cubic  yard. 
ThiQukw,     '^^^^^  Young  gays  the  brick  cost  from  $12  to  |14  per 
thousand  at  Rimouski,    That  was  the  current  price.    It 

1^  *  T 

''  'was  an  awfully  high  rate  to  haul  brick  from  Rimouski 

to  S.e.  Claire,  either  $14  or  $16  per  thousand.  I  think  it 
was  more  than  the  value  of  the  brick.  To  lay  it  when 
on  the  spot  cost  $3  or  $4. 

James  hbesler,  suppliant,  examined  by  the  crown,  says  : 
Manufactured  brick  at  Ste.  Claire,  which  cost  various 
prices,  some  as  high  as  $16  per  thousand.  The  first 
batch  was  burnt  4,000  in  one  kiln.  The  last  batch 
cost  him  from  |10.50  to  $11  per  thousand,  Manufac- 
tured  a  very  little  quantity,  all  told  not  over  80,0 JO,  and 
there  are  about  300,000  in  the  building.  Bought  40,000 
in  Rimouski  which  was  brought  down  there  (at  Sie. 
Claire).  There  were  no  bricks  manufactured  there 
until  he  manufactured  some,  and  the  reason  they  cost 
so  much  was  that  there  was  no  skilled  labour.  Had  to 
train  all  the  men,  and  wages  were  very  high.  Purchased 
at  different  times  from  60  to  80,000  at  $9.00  a  thousand 
at  Rimouski,  They  cost  him  $10  a  thousand  for  team- 
ing them,  that  is  what  he  paid  Michel  Lepage  for  haul- 
ing the  bricks. 

To  this  evidence  I  shall  add  that  of  Mr.  Samuel  Hazle- 
woody  engineer  in  charge  of  the  said  works,  who  in  all 
his  progress  estimates  puts  down  the  price  of  the  brick 
at  $16  per  cubic  yard.  Although  generally  si>eaking 
progress  estimates  are  not  made  to  establish  the  exact 
value  of  the  materials  and  the  labor,  but  more  properly 
for  the  purpose  of  determining  the  amount  of  advances 
to  be  made,  it  is  neverthelss  certain  that  they  are  evid- 
ence of  the  approximate  value  of  the  same.  No  person 
was  in  a  better  position  than  Mr.  Hazlewood  to  know 
the  special  difficulties  the  contractor  had  to  overcome 
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ia  order  to  procure  brick,  stone  and  other  materials,  and      ^^78 
his  opinion  on  this  point  is  consequently  of  great  weight.   Isbbster 
The  only  contradictory  evidence  put  in  by  the  crown  is  j^^  nxjjoty 
that  of  Mr.  Schrieber,  who,  without  allowing  anything      — ;- 
for  the  peculiar  circumstances  in  which  the  contractor      ^^^^* 
was  placed,  reduces  by  one-half  the  amount  claimed,  and 
determines  the  price  to  be  allowed  for  these  extra  to  be 
that  currently  given  for  brick  in  ordinary  circumstances. 
This  would  be  an  injustice  to  the  suppliant,  as  I  have 
shown  by  the  evidence  that  the  suppliant  was  situate 
under       exceptional       circumstances.        Considering, 
therefore,  that  the  value  of  the  brickwork  has  been 
proved,  and  as  it  has  been  put  down  •  in  Mr.  Sntnuel 
HazkwoocCs  i^rogress  estimates  as  being  a  reasonable 
charge  under  the  peculiar  circumstances,  I  am  of  opinion 
that  for  brickwork —the  quantity  being  admitted  by 
the  Crown — the  following  items  should  be  allowed  at 
the  prices  claimed  in  the  petition,  viz. : 

Items  2 $528  00 

3 2,096  00 

11 128  00 

22 6Y2  00 

24 416  CO 

2Y 1,120  00 

$4,960  00 

Item  No.  15  as  to  masonry  put  down  as  $8 
per  cubic  yard  is  reduced  to  $7,  in  ac- 
cordance with  Schrieber's  evidence,  as 
the  suppliant  did  not  examine  auy 
witness  to  corroborate  the  price  fixed  by 
S.  Hazlewood  in  his  estimates,  making 

instead  of  $264 231  00 

Items  18  and  19. — The  weight  of  evidence 
as  to  these  items  is  in  favor  of  the  sup- 
pliant's prices.      Robert  White,  contrac- 
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1878  tor,  and  James  Wortkington,  contiactor, 

Ixumnm  both    established  the    valae  claimed, 

Tnm  Qranr.         whilst  Schrieber*»  valuation  is  not  snp' 

ported  by  any  other  witness,  viz. : 

Item  18 T2  00 

"     19 800  00 

16,068  00 
Item  20— Two  witnesses  were  examined. 

Mr.  Schrieber  puts  the  value  of  the  work 

down  at  |40,  whilst  James  Young  yaln- 

atesit  at  |100.  I  have  adopted  the  mean 

between  the  two  amounts,  and  will  allow         70  00 

#6,188  00 

The  following  items  are  admitted  in  full 

by  Mr.  Schrieber  as  to  quantity  and  as  to 

price,  viz. : 

Items  26,... $78  00 

1... £2  70 

2 60  00 

8 10  00 

4 815  00 

5 306  00 

6  150  00 

7 20  00 

8". 815  00 

11776  70 

$7909  70 
Also  items  9 $376  00 

11 400  00 

18 48  00 

14 24  00 

1848  00 

18,767  70 

Offitem27  already  allowed. 1.120  00 

$7,687  70 
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The  following  items,  viz. :    21,  22,  28,  24  and  26,      l«78 

making  a   total   sum  of  |932,  are  those  which  Mr.    Jsbkstkk 

Sckrieber  states  are  comprised  in  the  '*  contract,"  viz.,  j,^^  qdbbx. 

in  the  specifications  which  detail  the  work  to  be  exe-      — r- 

cuted.     In  his  evidence  as  to  these  items,  he  gives  the       .^ ' 

uniform  and  laconic  answer  "  covered  by  contract."   But 

on  reading  carefully  the  specification,  it  is  impossible  to 

find  any  mention  of  these  items  as  forming  part  of  the 

works  detailed.  Mr.  LiW5a^,0.E.,contrary  to  his  opinion 

declares  items  21  and  22  to  be  extras.    Speaking  of  the 

'*  belt  course,*'  which  by  Hazlewood's  order  was  made 

the  same  width  as  the  wall,  he  says : 

1 1  was  not  in  tended  to  be  built  as  it  was  afterwaida  buiJt .  Accordiii  j$ 
to  that  specification  the  belt  course  was  not  required  to  be  carried 
through  the  building,  but  it  was  afterwards  insisted  upon  bjr  Mr. 
HazUwood  in  my  presence  •  •  *." 

I  see  nothing  in  the  specification  or  the  plans  that 
would  call  for  that  work,  though  the  inside  of  the 
wall.  It  is  to  be  bricked  up  with  brick.  The  words 
in  the  specification  are :  "  the  inner  face  being  lined 
with  brick."  There  is  no  mention  that  the  sills  should 
be  of  the  width  of  the  wall.  It  is  also  proved  that  of  Ihc 
different  engine  houses  built  on  the  road,  this  is  the 
only  one  which  had  the  window  sills  of  the  full  thick- 
ness of  the  walls.  The  omission  in  the  specification 
and  Mr.  Lindsay's  evidence  must  consequently  have 
more  weight  than  Mr.  Schrieber's  opinion  gives  without 
explanation.  This  item  will,  therefore,  be  allowed, 
with  a  reduction  as  to  price,  viz.,  |8  instead  of  $12, 
making  $192.  The  same  reasoning  also  applies  to 
items  22  and  28,  viz.,  $i4,  $22.  Item  24,  according  to 
Mr.  Schrieber's  opinion,  is  also  covered  by  the  contract, 
but  there  is  nothing  said  as  to  this  item  in  the  speci- 
fication :  as  to  "  plastering  "  I  find  that  **  the  whole  of 
the  roof  to  be  laAed  and  plastered  two  coats."  Furring 
is  an  important  work  and  the  omission  to  speoify  it 
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^^^      must  have  struck  the  suppliant  when  he  tendered  for 

lABisTBB  the  work,  and  in  consequence  of  this  omission  he  fixed 

The  QixMH.  ^^^  price      Both  Mr.  Worthington  and  Mr.  White,  the 

— r      first  a  contractor  and  the  latter  a  Jbuilder,  contrary  to 

— ^ '  '  Mr.  Schriebers  view  of  the  case,  declare  furring  in  this 

work  is  extra.     1  adopt  this  opinion,  and  will  allow  this 

item  as  it  has  been  proved  to  be  worth  the  amount 

claimed,  viz ,  $450.    The  specification  is  also  silent  as 

to  item  25  ;  all  that  can  be  found  in  it  concerning  this 

item  if  as  follows  :  *'  The  walls    and    pillars  above 

formation  level  to  be  of  the  dimensions  shown  on  the 

plan,  and  to  consist  of  good  sound  bricks  laid  in  best 

common  lime  mortar.'' 

The  witness  Worthington  says  that  he  cannot  form 
an  opinion  on  this  point,  and  concludes  thus : 

It  is  at  least  ambiguous  at  any  rate. 

It  seems  to  me,  however,  that  by  looking  at  the  plan 
on  which  there  is  no  "beam  filling"  traced,  and  that 
being  in  accordance  with  the  specification,  that  it  was 
forgotten.  There  is  no  witness  that  states  that  accord- 
ing to  usage  the  work  done  is  considered  necessary  to 
complete  the  building  of  a  wall  like  the  one  in  ques- 
tion. 

James  Young,  examined  as  to  this,  declares  it  to  be 
contrary  to  usage.     He  says : 

I  know  it  does  not  sliow  on  the  i»lan  (beam  filling)  and  in  any 
buildings  I  ever  liad  any  thing  to  do  with,  it  was  considered  an  extra 
when  it  was  done . 

If  there  was  any  doubt  in  the  matter,  it  should  be 
interpreted  against  the  parties  who  were  stipulating  for 
themselves,  that  is  to  say,  the  commissioners,  according 
to  the  rule  of  law :  "  In  doubt  the  contract  is  interpreted 
against  the  party  who  makes  the  condition  and  in  favor 
of  the  party  who  contracts  the  obligation."  For  these 
reasons  I  allow  this  item,  viz.,  $128.00. 

The  whole  amount  allowed  for  these  extra  works 
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make  a  total  snm  of  |8,470.Y0,  out  of  which  must  be      1*^* 
deducted  the  sums  already  paid  by  the  gorernment  on    bnrau 
account  of  these  works  ThiQot». 

4.  Having  determined  the  amount  which  the  sup-      — — 
pliant  has  a  right  to  claim,  it  now  remains  for  me  to  *  * 

decide  the  question,  whether  this  claim,  though  legiti- 
mately due,  should  not  be  dismissed  for  the  sole  reason 
that  the  certificate  of  the  engineer-in-chief  has  not  been 
produced.  In  81  Ftc,  ch.  18,  "  An  Act  respecting  the 
construction  of  the  Intercolonial  Railway,"  by  section  4, 
it  is  enacted  that : 

The  (jrovanior  &bsd\  and  may  appoint  a  chief  engineer  to  hold  offioe 
during  pleasurej  who,  under  instmotions  he  may  receive  from  the 
commissioners,  shall  have  the  general  superin  ten  dance  of  the  works 
to  be  constructed  under  this  Aot. 

This  Act~was  amended  and  repealed  in  part  by  87 
Vic,  ch.  16,  in  the  following  manner : 

.Section  three  of  the  Act  passed  in  the  thirty-first  year  of  Her 
Majesty's  reign,  intituled  *'  An  Act  respecting  the  construction  of  the 
Intercolonial  Hallway,"  with  so  much  of  ajiy  other  part  of  the  said 
Aet  as  authorizes  the  appointment  of  any  commissioner  or  eomiais- 
■toners  for  the  construction  and  management  of  the  said  railway  or 
the  continuance  of  such  commissioner  in  office,  or  as  may  be  in  any 
way  inconsistent  with  this  Act,  shall  he  repealed  from  and  after  the 
first  day  of  June,  1874;  and  from  and  after  the  said  day  the  said 
Intercolonial  Bailway  shall  be  a  public  work  vetted  in  Her  Majesty, 
and  under  the  control  and  management  of  the  Minister  of  Public 
Works,  and  all  works  and  property,  real  or  personal,  thereunto  apper- 
taining or  constructed,  or  required  by  the  commissioners  under  the 
■aid  Act,  shall  be  vested  as  aforesaid  and  under  the  control  and  man- 
agement of  the  said  minister. 

The  second  section  transfers  to  the  Minister  of  Public 
Works  all  the  powers  and  duties  of  the  Commissioners, 
and  declares  that  all  contracts,  agreements,  obligations 
and  bonds  lawfully  entered  into  shall  be  for  the  benefit 
of  Her  Majesty,  and 

mav  be  enforced  and  csn-iedout  under  the  authority  of  the  Minister 
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1878       of  Public  Works  as  if  they  had  been  entered  with  Her  Mi^jesty, 
under  the  authority  of  the  Act  passed  in  the  thirty-first  year  of  Her 
Majesty's  reign^  intituled,  <'An  Act  respecting  Public  Works  of 
rmm  iiamMK.  Canada." 

Pounu«r,J.  By  the  5th  section,  the  i>owers  transferred  by  the 
previous  section  are  declared  to  be  additional  to  those 
already  vested  in  the  Minister  under  the  Act  last  cited, 
and  in  that  section  we  read  the  following : 

And  the  Minister  may  in  any  case  relating  to  the  said  railway 
and  works,  exercise  any  powers  given  him  by  either  of  the  Acts 
hereinbefore  cited  and  applicable  to  such  case. 

From  what  I  have  just  cited  it  is  evident  that  the 
intention  of  the  Act  was  to  subject  the  construction 
and  management  of  the  Intercolonial  Railway  to  the  pr(»- 
visions  contained  in  the  Act  respecting  the  Public  Works 
of  Canada,  The  control  and  management  of  the  road 
is  transferred  to  the  Minister  of  Public  Works  It  is 
quite  true  that  all  the  powers  vested  in  the  Commis- 
sioners are  vested  in  him,  but  these  are  only  given  to 
him  as  additional  powers  to  those  he  had  already  as 
the  head  of  the  Department  of  Public  Works,  and 
obviously  with  the  view  of  surmounting  any  difficulty 
which  might  arise  in  executing  agreements  entered 
into  under  the  provisions  of  the  said  Act.  It  is  clear 
that  it  is  for  that  reason  that  he  was  given  the  option 
of  eiercising  any  power  under  either  of  the  Acts.  But 
as  there  necessarily  would  be  provisions  in  one  Act 
inconsistent  with  provisions  in  the  other,  if  only  the 
sections  relating  to  the  Commissioners  powers  and 
duties  had  been  repealed,  the  Legislature  wisely  enacted 
that  all  provisions  in  the  Act  amended  which  might 
be  in  any  way  inconsistent  with  the  Act  amending 
were  also  repealed. 

Amongst  other  provisions  which  should  be  con- 
sidered as  repealed  by  this  Act,  is  the  one  having 
reference  to  the  api>ointment  of  a  Chief  Engineer  for 
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tbo  construction  of  the  Intercolonial  as  well  at  the      ^^78 
deiining  his  power  and  duties.     One  of    the   most   !«■— 
important    of   his    powers    was    that    which    make.TH,J,„ 
his  certificate  a  necessary  and  precedent  condition  to      — ~ 
the  payment  of  any  money  under  the  Act,  and  which  * 

is  evidently  inconsistent  with  the  control  and  manage- 
ment of  the  road  transferred  to  the  Minister  of  Public 
"Works.  If  this  power  was  still  vested  in  the  engineer- 
in-chief,  it  would  create  a  conflict  of  authority  between 
the  head  of  the  department  and  his  subordinate.  The 
first  could  enter  into  agreements  and  engagements,  the 
execution  of  which  might  be  stayed  on  account  of  the 
latter  refusing  to  grant  his  certificate  for  some  reason 
or  other.  But  this  conilict  oi'  autiiurity  cannot  exist, 
for  in  order  to  continue  to  the  engineer-in-chief  his 
powers,  it  would  have  been  necessary  to  add  a  provision 
(which  does  not  exist)  transferring  him  from  the  con- 
trol of  the  commissioners  to  that  of  the  Minister  of 
Public  Works.  This  provision  was  not  inserted,  no 
doubt,  because  the  37  Vic.y  ch.  16,  in  abolishing  the 
commissioners  and  all  employees  substituted  for  them 
the  officers  of  the  Department  of  Public  Works.  The 
provisions  relating  to  the  commissioners  are  not  there- 
fore the  only  provisions  repealed,  those  also  referring  to 
the  engineer-in-chief  and  to  the  secretary  of  the  com- 
missioners must  also  be  declared  as  inconsistent  with 
the  disi>ositions  of  the  Act  respecting  the  Public  Works 
of  Canada.  The  second  section  of  this  last  Act  provides 
for  the  appointment  of  a  chief  engineer  whose  duties 
under  section  6  consist  in  preparing  maps,  plans  and 
estimates  for  all  public  works,  which  are  about  to  be 
constructed,  altered  or  repaired  by  the  department ;  in 
reporting  for  the  information  of  the  minister  on  any 
question  relating  to  the  public  works  which  may  be 
submitted  to  him,  to  examine  and  revise  the  plans 
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^S  eBtimates,  and  recommendations  of  other  engineers  and 
officers,  and  generally  to  advise  the  department  ou  all 
engineering  questions  affecting  the  Public  W  orks  of  the 
Dominion.  The  office  of  engineer-in-chief  of  the  Inter- 
'  colonial  having  ceased  to  exist,  it  is  to  the  engineer-in- 
chief  of  the  department  and  to  the  other  engineers  of 
the  department  that  the  Minister  of  Public  Works  must 
apply  for  advice  when  required.  There  being  no  pro- 
vision in  law  requiring  the  certificate  of  the  Chief 
Engineer  of  the  Public  Works  to  effect  a  valid  pay- 
ment, the  suppliant  who  completed  his  works  and 
delivered^  them  to  the  Minister  of  Public  Works  atter 
the  1  st  of  June,  18*74,  cannot  therefore  be  said  to  have 
been  obliged  to  produce  such  certificate,  or  one  from 
the  engineer-in- chief  of  the  Intercolonial  whose  office 
had  been  abolished. 

But  even  admitting  that  81  Vic.,  ch.  15,  would  not 
havt'  t  he  effect  of  abolishing  the  office,  the  suppliant 
couM  not,  in  this  case,  be  obliged  to  produce  such  a 
certihoate,  for  this  condition  was  not  embodied  In  his 
contract  as  a  condition  precedent.    We  have  before  seen 
that  the  Commissioners  entered  into  this  contract  by 
accepting  the  suppliant's  tender  to  execute  the  works 
according  to  the  plans  and  specifications  referred  to  in 
the  above  notice.     In  none  of  these  divers  documents 
which  constitute  the  contract  do  we  find  the  condition 
precedent  that  no  payment  shall  be  made  to  him  unless 
certified  to  by  the  engineer-in-chief.    The  I8th  section 
of  81  Ftc,  ch.  18,  which  necessitates  this  certificate,  waa 
not  embodied,  as  in  other  contracts,  in  the  agreement 
with  the  suppliant  as  a  condition  precedent  imposed  on 
the  contractor.    Had  the  suppliant  signed  an  agree- 
ment in  which  this  provision  was  inserted,  as  it  was 
generally  in  all  the  contracts  passed  by  the  Commis- 
sioners, he  would  no  doubt  have  been  bound  by  it. 
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But  the  Commissioners  have  not  thought  fit  and  proper      1^78 
to  imi)OBe  this  condition,  and  have  also  dispensed  with    isBBSTBa 
many  other  provisions  of  the  statute  in  making  their  ,j^^  qukbs 
contract,  and  in  my  opinion  it  is  now  too  late  to  exact      — 7- 

that  the  suppliant  should  be  subjected  to  such  a  con-      ' 

dition.  It  would  be  changing  the  contract,  making 
it  more  onerous  without  the  consent  of  one  of  the  con- 
tracting parties,  which  tht  Crown,  any  more  than  any 
other  pirty,  has  no  right  to  do. 

For  these  reasons  I  have  arrived  at  the  conclusion 
that  it  was  not  necessary  for  the  suppliant  to  produce 
a  certificate  from  the  Engineer-in-Chief  of  the  Inter- 
colonial Railway  as  a  condition  precedent  to  the  pay- 
ment of  the  amount  he  claims.  Appreciating  the 
evidence  as  I  do,  I  am  of  opinion  that  the  suppliant  is 
entitled  to  the  following  amounts : 
That  the  accepted  tender  of  the  suppli- 
ant having  been  for  the  sum  of $21,989  90 

Damages,  expenses  and  labor  resulting 
from  breach  of  contract  made  on  the 
part  of  the  commissioners  as  to  the 

iron  work 1,491  00 

Value  of  extra  works  8,4t0  00 

Making  a  total  of 31,960  70 

From  which  deducting  the  sum  of  $26,229.68,  received 
by  the  suppliant  at  different  dates,  leaves  the  sum  of 
$5,72102  as  the  amount  to  which  the  suppliant  is 
entitled  to  with  costs. 

Judgment  for  $5,721.02  with  costs. 

Solicitor  for  suppliant :  Henry  T,  Taschereau, 

Solicitor  for  respondent :  A.  F.  Mc  Intyre. 
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COUJSLO'W— Appeal  and  crosa-^ppeal  from  the 
Maritime  Court  qf  Ontario^ UoUision  with 
mnchor  of  a  vessel—Contributory  negligence — 
JJamagesy  apportionment  of.]  On  the  27th  April, 
1880,  at  Port  iT.,  on  Lake  Erie,  where  TCBSeU 
go  to  load  timber,  staTes,  Ac,  and  where  the 
£rie  Belle f  the  respondent's  yessel,  was  in  the 
habit  of  landing  and  taking  passengers,  the  JT. 
C,  Upper,  the  appellant's  ressel,  was  moored  at 
the  west  side  of  the  dock,  and  had  her  anchor 
dropped  some  distance  ont  in  continnation  of 
the  direct  line  of  the  east  end  of  the  wharf,  thus 
bringing  her  cable  directly  across  the  end  of  the 
whajrffrom  east  to  west,  and  without  buoying 
the  same  or  taking  some  measure  to  inform  in- 
coming vessels  where  it  was.  The  Erie  Belle 
came  into  the  wharf  safely,  and  in  backing  out 
from  the  wharf  she  came  in  contact  with  the 
anchor  of  the  M.  C.  Upper ^  making  a  large  hole 
in  her  bottom.  On  a  petition  filed  by  the  owner 
of  the  Erie  Belle,  in  the  Maritime  Court  of 
Ontario,  to  recover  damages  done  to  his  vessel 
bj  the  schooner  M.  C.  Upper,  the  judffe  who  tried 
the  case  found,  on  the  evidence,  that  ooth  vessels 
were  to  blame,  and  held  that  each  should  pay 
one-half  of  the  damage  sustained  by  the  tine 
Belle.  On  appeal  by  owner  of  M.  C.  Upper  and 
cross-appeal  by  owner  of  Erie  Belle  to  the 
Snnreme  Court  of  Canada:  Held,  per  Ritchie, 
C.J.,  and  Fournier  and  Taschereau,  JJ.,  that  as 
the  Erie  Belle,  being  managed  with  care  and 
skill,  went  to  the  wharf  in  Uie  usual  way,  and 
came  out  in  the  usual  way,  and  as  the  M.  C. 
Upper  had  wrongfully  and  neffligently  placed 
her  anchor  (as  much  a  part  of  uie  vessel  as  her 
masts)  #here  it  ousht  not  to  have  been,  and 
without  indicating,  by  a  buoy  or  otherwise,  its 
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position  to  the  Erie  Belle,  the  owner  of  the  Erie 
Belle  was  entitled  to  full  compensation,  and  the 
M.  C.  Upper  should  pay  the  whole  of  the  dam- 
age. Per  Strong^  Henry  and  Ovtynne,  JJ.,  that 
the  M.  C.  Upper  had  a  right  to  have  her  anchor 
where  it  was,  and  that  it  was  not  in  the  line  by 
which  the  Erie  Belle  entered  and  by  which  she 
could  have  backed  out ;  that  the  strain  on  the 
anchor  chain  when  the  crew  of  the  M.  C.  Upper 
were  hauling  on  it  all  the  time  the  Erie  Belle  was 
at  Port  K.  sufficiently  indicated  the  position  of 
the  anchor,  and  therefore  that  the  accident  hap- 
pened through  no  fault  or  negligence  on  the  part 
of  the  M.  C.  Upper.  The  court  being  equally 
divided,  the  appeal  and  cross-appeal  were  dis- 
missed without  costs,  and  the  judgment  of  the 
Maritime  Coort  of  Ontario  affirmed.  MoOallum 
V.  Oditti        —        —        —        —       —   86 
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See  CrOWM. 

CODS,  MITKICIPAL  iP.Q.),  Arts.  716,  746   -    I 
See  Prohibition. 

CONBITIOK  PBECEDBNT  (o  recover  t/  qf  money 
for  extra  work    —      —      —        -^        —    670 
See  CoXTBACT  I. 


Waiver  of       —      —       — 
See  Contract  2. 
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COHTBACT—T'^^i^ion  ff  right '^  Lit" rrohnial 
Railway  contract — 31  Vic.  ch.  13,  sec.  18 — Certi' 
ficate  of  Chief  Engineer — Condition  jtrecethnt  to 
recovery  of  money  for  extra  work — I'etition  of 
right  will  7wt  lie  against  the  Crown  for  tort,  or 
Jor  t lie  fraudulent  misconduct  of  its  servants — 
Forfeiture  and  penalty — Liquidated  damages.] 
On  the  26th  May,  1870,  J.  and  S.,  contnictora, 
entered  into  a  contract  with  the  Intercolouial 
Railway  Commissioners  (authorized  by  31  TtV., 
ch  13)  to  construct  and  complete  section  Nq.  7 
of  the  said  Intercolonial  Railway  for  the  Domin- 
ion of  Canada,  for  a  bulk  sum  of  $557,750. 
During  the  progress  of  the  work,  changes  of 
various  kinds  were  made.  The  works  were  suf!i- 
cieutly  completed  to  admit  of  rails  being  laid, 
and  the  line  opened  for  traffic  on  the  11th  Nov., 

1872.  The  total  amount  paid  on  the  10th  Feb., 

1873,  was  $567,750,  the  amount  of  the  contract. 
The  contractors  tucreupon  presented  a  claim  to 
the  Commissioners  amounting  to  $116,463.83  for 
extra  work,  Ac,  beyond  what  was  included  in 
their  contract.  The  Commissioners^  after  obtain-* 
ing  a  report  from  the  Chief  Engineer,  recom- 
mended tliat  an  additional  sum  of  $31,091.86 

^  (less  a  sum  of  |8,300  tor  timber  bridging  uq\ 
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executed,  and  $10,364.34  for  under  drain  taken 
off  contractors'  hands)  be  paid  to  the  con trar tors 
upon  receiving  a  full  discharge  of  all  dHims  of 
ereiy  kind  or  description  under  the  contract 
The  balance  was  tendered  to  suppliants  and 
refused.    The  contractors  thereupon  j  by  petition 
of  right,  claimed  $124,663.33  as  due  from  the 
Grown  to  tbem  for  extra  work  done  by  them 
outside  of  and  beyond   the  written  contract, 
alleging  that  by  orders  of  the  Uhief  Engineer 
additional  worx  and  alterations  were  required, 
but  these  orders  were  carried  out  only  on  the 
nndentanding  that  such  additional  work  and 
alterations  should  be  paid  for  extra ;  and  alleg- 
ing, farther,  that  they  were  put  to  large  expense 
and  compelled  to  do  much  extra  work  which 
they  were  entitled  to  be  paid  for,  in  consequence 
of  misrepresentations  in  plans  and  bill  of  works 
exhibited  at  time  of  letting.    On  the  profile  plan 
it  was  stated  that  the  best  information  in  posses- 
sion of  the  Chief  Engineer  respecting  the  probable 
Jiuantities  of  the  several  kinds  of  work  would  be 
ound  in  the  schedules  accompanying  the  plan, 
<*  but  contractors  must  understand  that  these 
quantities  are  not  guaranteed  :  "  and  in  the  bill 
of  works,  which  purported  to  be  an  abstract  of 
all  information  m  poMession  of  the  Commis- 
sioners and  Chief  Engineer  with  regard  to  the 
quantities,  it  was  stated.  **  the  quantities  herein 
given  as  ascertained  from  the  best  data  obtained 
are,  as  far  as  known,  approximately  accurate, 
but  at  the  same  time  they  are  not  warranted  as 
accurate,  and  no  claim  of  any  kind  will  be 
allowed,  though  they  may  prove  to   be  inac- 
curate.' '    The  contract  provided  inter  alia^  that 
it  should  be  di»tinctly  understood,  intended  and 
agreed  that  the  said  price  or  consideration  of 
$567,760  should  It  the  price  of,  and  be  held  to 
be  full  compensation  for  all  the  works  embraced 
in,  or  contemplated  by  the  said  contract,  or 
which  might  be  required  in  virtue  of  any  of  its 
provisions,  or  by  law,  and  that  the  contractors 
should  not,  upon  any   pretext   whatever,    be 
entitled  by  reason  of  any  change,  alteration  or 
addition  made  in  or  to  such  works,  or  in  the  said 
plans  and  specification,  or  by  reason  of  the  exer- 
cise of  any  of  the  powers  vested  in  the  Qovernor- 
in-Council  by  the  said  Act,  intituled,  **  An  Act 
respecting  the  construction  of  the  Intercolonial 
Rauway,"  or  in  the  Commissioners  or  engineer, 
by  the  said  contract  or  b;^'-law,   to  claim  or 
demand  any  farther  or  additional  sum  for  extra 
work,  or  as  damages  or  otherwise,  the  contractors 
thereby  expressly  waiving  and  abandoning  all 
and  any  such  claim  or  pretention,  to  all  intents 
an4  purposes  whatsoever,  except  as  provided  in 
the  fourth  section  of  the  said  contract,  relating 
to  alterations  in  the  grade  or  line  of  location ; 
and  that  ihe  said  contract  and  the  said  specifi- 
cation should  be  in  all  respects  subject  to  the 
provisions  of  the  Act   first  cited   in  the  said 
contract,  intituled,  "  An  Act  respecting  the  con- 
struction of  the  IntercolonUl  Railway,^  31  Kic, 
ch.  13,  and  also,  in  as  far  as  they  might  be 
Applicable;  to  the  proviaiom  of  '*  The  Bail  way 
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Act  of  1868."    The  18th  sec.  of  32  Vie.,  ch.  13, 
enacts  "  that  no  money  shall  be  pud  to  &nj 
contractor  until  the  Chief  Engineer  ihall  bare 
certified  that  the  work,  for  or  on  account  of 
which  the  same  shall  be  claimed,  has  been  dolj 
executed,  nor  until  such  certificate  shall  have  been 
approved  of  by  the  Commissioners.    No  certifi- 
cate was  given   by  the   Chief  Engineer  of  the 
execution  of  the  work.    Held  by  tiie  Excbeqaer 
Court  of  Canada  (RiUhief  J.)  :  That  the  contract 
requiring  that  any  work  done  on  the  road  most 
be  certified  to  by  the  Chief  Engineer,  nntilhe  so 
certified  and  such  certificate  was  approved  ol  by 
the   CoromissionfTS,  the  contractors  weie  not 
entitled  to  be  paid  anything.    That  if  the  work 
in  question  was  extra  work,  the  contractors  had 
by  the  contract  waived  all  claim  for  payment  for 
any  such  work.    If  such  extra  work  waa  of  a 
character  so  peculiar  and  unexpected  as  to  be 
considered  dehors  the  contract,  then  there  was 
no  such  contract  with  the    Commissioners  as 
would  give  the  contractors   an^  legal  claim 
against  the  Crown ;   the  Commissioners  alone 
being  able  to  bind  the  Crown,  and  they  onljai 
authorized    by    statute.     That  there  was  no 
guarantee,  express  or  implied,  as  to  the  qoao- 
ties,  nor  any  misrepresentations  respecting  then. 
But  even  if  there  had  been,  a  petition  of  right 
will  not  lie  against  the  Grown  for  tort^  or  for  i 
claim  based  on  an  alleged  fraud,  imputing  to  the 
Crown  the  fraudulent  misconduct  of  its  senranta. 
— In  the  contract  it  was  also  provided  that  if  ibe 
contractors  failed  to  perform  the  works  withii 
the  time  agreed  upon  in  and  by  the  said  con- 
tract, to  wit,   1st  July,  1871,  the  contracton 
would  forfeit  all  money  then  due  and  owing  to 
them  under  the  terms  of  the  contract,  and  also 
the  further  sum  of  $2,000  per  week  foralllbe 
time  during  which  said  works  remained  incom* 
plete  after  the  said  1st  July,    1871,  by  waj  of 
liquylated  damages  for  such  default    The  con- 
tract was  not  completed  till  the  end  of  Aaeust^ 
1872.    Jfeld:   That  if  the    Crown    insisted  on 
requiring  a  decree  for  the  penalties,  time  being 
declared  the  essence  of  the  contract,  the  damaf^es 
attached,  and  the  Crown  was  entitled  to  a  soa 
of  $2,000  i)«r  week  fro  a  the  1st  July,  1871,  till 
the  end  oi  August,  1872,  for  li(|uidated  damages- 
The  Crown  subsequently  waiving  the  forfeiture, 
judgment  was  rendered  in  favor  of  the  snpplianti 
for  the  sum  of  112,436.11,  being  the  amona^ 
tendered  by  the  respondent,  less  the  costs  of  the 
Crown  in  the  case  to  be  taxed  and  deducted 
from  the  said  amount.    Jovis  v.  The  Qukix  670 

2 Petition    of  Right — Tender  for  work  w 

Intercolonial  Railway — Acceptance  by  Comnit 
sionert — Contract^  liability  of  Crown  for  hnat^ 
of— Extra  workj  claim  for — Damages — 51  Th:.? 
ch.  13—37  Vic,  ch.  15,  efect  of— Works  com- 
pleted let  June,  \B7i—Certijicate  of  EnginttT- 
Condition  precedent ,  waiver  qf'-Demvrrer.]  k 
January,  1872,  the  Commissioners  of  the  Iate^ 
colonial  Ridlway  gave  public  notice  that  the; 
were  prepared  to  receive  tenders  for  tfae  ereetioc 
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inter  alia  of  certaio  engine  honses,  according  to 
plans  and  specificatiooe  deposited  at  the  office  of 
the  Ohief  Bngineer  at  Ottawa.  J  I  tendered 
for  the  enaction  of  an  engine  house  at  Matapedia, 
and  in  October  following  he  was  instructed  by 
the  Gommissioners  to  proceed  in  the  execution 
of  the  work,  according  to  his  accepted  tender, 
the  price  being  $21,989.    The  work  was  com- 

f toted  aad  delivered  to  the  Oovernment  in  Oct., 
874.     The  specification  provided  as  follows : 
''  The  Gommissioners  will  provide  and  lay  rail- 
way iron,  and  will  also  provide  and  fix  cast-iron 
columns,  iron    girders,  and   other  iron  worlc 
required  for  supporting  roof    In  September, 
1873,  J.  I.  was  unable  to  proceed  further  with 
the  execution  of  his  work,  in  consequence  of  the 
neglect  of  the  Gommissioners  to  supply  the  iron 
girders,  Ac,  until  March  following,  owing  to 
which  delajT  he  suffered  loss  and  damage.  During 
the  execution  of  the  work,  J,  I.  was  instructed 
and  directed  by  the  Gommissioners,   or  their 
engineers,  to  perform,  and  did  perform,  certain 
extra  works  not  included  in  his  accepted  teu'Jer, 
And  not  according  to  the  plans,  drawings  and 
specifications     By  bis  petition  of  right,  J  I. 
claimed  $3,795  76  damages,   in  cons^(^uence  of 
the  delay  on  the  part  of  the  Gommissioners  to 
provide  the  cast-iron  columns,  &c.,  and  $8,505. 10 
for  extra  works.     The  Grown  demurred ,  and  also 
traversed  the  allegation  of  negligence  and  delay, 
and  admitted  extra  work   to   the   amount   of 
$5,056.60,  and  set  up  the  I8th  sec  of  31  Vie.,  ch. 
13,  which  required  the  certificate  of  the  Engineer- 
in-Ghief  as  a  condition  precedent  to  the  payment 
of  any  sum  of  money  for  work  done  on  tne  Inter- 
colonial Railway.    By  37  Vic.^  ch.  15,  on  the  Ist 
June,    1874,    the    Intercolonial    Railway  was 
declared  to  be  a  public  work  vested   in    Her 
Majesty,  and  under  the  control  and  management 
of  the  Minister  of  Public  Works,  and  all  the 
powers  and  duties  of  the  Gommissioners  were 
transferred  to  the  Minister  of  Public  Works,  and 
sec.  3  of  31  Vic.f  ch.  13,  was  repealed,  with  so 
much  of  any  other  part  of  the  said  Act  as  might 
be  m  any  way  inconsistent  with  37  Fic,  ch  15. 
Jffeldhj  the  ExcheauerGourt  of  Canada  [Fournier^ 
J. )  :  That  the  tenaer  and  its  acceptance  by  the 
Commissioners    constituted    a    valid    contract 
between  the  Grown  and  J.  /.,  and  that  the  delay 
and  neglect  on  the  part  of  the  Gommissioners 
acting  for  the  Grown  to  provide  and  fix  the  cast, 
iron  columns,  &c.,  which  were,  by  the  specifica- 
tions! to  be  provided  and  fixed  by  them,  was  a 
breacn  of  the  said  contract,  and  that  the  Grown 
was  liable  for  the  damages  resulting  from  such 
breach.    2.  That  the  extra  work  claimed  for, 
being  for  a  sum  less  than  $10,000,  the  Gommis- 
sioners had  power  to  order  the  same  under  the 
statute  31  Vic  y  ch  13,  sec.  16,  and  J.  I.  could 
recover,  by  petition  of  right,  for  such  part  of  the 
extra  work  claimed  as  he  had  been  directed  to 

ferform.  3.  That  the  18th  sec.  of  31  Vie ,  ch. 
3,  not  having  been  embodied  in  the  agreement 
with  J.  L,  ABA  condition  precedent  to  the  pay- 
ment of  any  inm  for  work  executed,  the  Grown 
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could  not  now  rely  on  that  section  of  the  statute 
for  work  done  and  accepted  and  received  hy 
the  Government  4.  That  the  efff>ct  Of  37  Vie.j 
ch  IS,  was  to  abolish  the  office  of  Chief 
Engineer  of  the  Intercolonial  Railway,  and  for 
work  performed  and  received  on  or  after  the  1st 
June,  1874,  to  dispense  with  the  necessity  of 
obtaining,  as  a  condition  precedent  to  the  pay- 
ment for  the  same,  the  certifir*ate  of  said  Rnsrineer- 
in-Ghief,  in  accordance  with  sec.  18  of  31  Via., 
ch.  13.    IsBBSTiB  V.  Thi  Quxbn    *-    —    —  606 
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'Ezecutory     — 

See  Pbtitiov  of  Rigbt. 

CORTBIBnTORT  KEGUOSHCS   — 

See  Collision. 
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COtm  — Petition  of  Right -^  Applieation  for 
Mcurity  for  eoBtt,  vinen  to  be  made.']  Where,  by 
a  letter  Addressed  to  the  suppliant  the  Secretary 
of  the  Public  Wo  ks  Department  staged,  that  he 
was  desired  by  the  Minister  of  Pnblic  Works  to 
ofSsr  the  sum  of  $1,950  in  fVill  settlement  of  the 
sunpliant's  claim  against  the  department;  an 
application  on  behalf  of  the  Grown  for  security 
for  costs  was  refiised,  on  the  ground  that  the 
power  of  ordering  a  partv  to  give  security  for 
costs,  beiuflr  a  matter  of  discretion  and  not^f 
absolute  right,  the  Grown  in  this  case  c  ^uld 
suffer  no  inconvenience  from  not  gettinjr  security, 
as  well  as  on  the  ground  of  delay  in  making  tlbe 
application.  Application  for  security  for  costs 
in  the  Excheouer  Gonrt  must  be  made  within  the 
time  allowed  for  filing  statement  in  d«>fence, 
except  nnder  special  circnmstances.  By  Riehards^ 
G.  J.,  in  the  Exchequer  Gourt  of  Canada.  Wood 
V  Thi  Qdbbn       —       —       —       —     — .    631 

3 In  appeal^Court  equally  divided^Ap- 

peal  eonarmed  toithout  eoete     —      —     —     1 
See  Prohibition. 

COJTSTB—Miefoinder  of  in  an  indictment    -  8^ 

See  INOIOTMBNT. 

CMWV-Petition  of  right—Non-liahility  of  the 
Crown  for  the  negligence  of  itt  servants— Crown 
not  a  common  carrier— Payment  of  Statutory 
Dues]  Held:  Isi  Thai  a  petition  of  right  does 
not  lie  to  recover  compensation  from  the  Grown 
for  damage  occasioned  by  the  negligence  of  its 
servants  to  the  property  of  an  individnal  using 
a  public  work.  2nd.  that  an  express  or  implied 
contract  is  not  created  with  the  Grown  because 
an  individual  pays  tolls  imposed  by  statute  for 
the  use  of  a  public  work,  such  as  slide  dues  for 
passing  his  logs  through  Government  slides. 
3rd.  That  in  such  a  case  Her  Majpsty  cannot  be 
held  liable  as  a  common  carrier.  Qubbn  v. 
MoParlanb     —       —       —       ...     216 

2 Not  liable  for  tort   —      —      —      —    570 

See  GONTRAOT  1. 

3 Liability  of  for  breach  qf  contract  —   606 

See  OONTBAOT  ). 
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4  *     For/eitun  and  penaltisSf  right  to  'rttov* 
er  by    ^       —       —       —       —     *  —    570 

Sf^  COXTBACT  1. 

T^AMAQUB—Apportionment  of  in  can  of  colli' 
aion       —       —       —        —       —  '    —      86 
See  GoLLisiov. 

^^•^Liquidated       —        —        —        — 
:^ee  COKTRACT  1. 

S^-^'J^esvltint/  from  breach  of  contract    —    696 
See  CVwTEACT  2. 

DiBATS  DE  C01IFTE8     -      >      -      -     386 
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DSBSHTUBES  issued  by  Trustees  under  *t at  w 
tory  authority      —      —      —      —      —      68 
Stc  Statutbb. 

ELECHOV  FmnOH  —  Ballot*  —  Scrutintf—31 
Vic,  eh.  9,  sees.  43,  46,  56  and  80;  41  Vic,  'eh.  6, 
sect,  6|  6  and  10.  Eftct  of  neglect  of  duty  by  a 
deputy  returning  officer,  37  T  ic,  cA.  10,  tecs  64 
and  66 — Recriminatory  ease.]  In  ballot  papers 
containing  the  names  of  four  candidates,  the 
following  ballots  were  held  ralid:  1.  Ballots 
containing  two  crosses,  one  on  the  line  abore 
the  first  name  and  one  on  the  line  above  the 
second  name,  valid  for  the  two  first  named  can- 
didates; 2.  Ballots  containing  two  crosses,  one 
on  the  line  above  the  first  name  and  one  on  the 
liae  dividing  the  second  and  third  compartments, 
valid  for  the  first  named  candidate;  3.  Ballots 
containing  properly  made  crosses  in  two  of  the 
compartments  of  the  ballot  paper,  with  a  slight 
lead  pencil  stroke  in  another  compartment;  4. 
Ballots  marked  in  the  proper  compartmentfl 
thns  X.  The  following  ballots  were  held 
invalid :  1.  Ballots  with  a  cross  in  tiie  right 
place  on  the  back  of  the  ballot  paper,  iustead  of 
on  the  printed  side;  2.  Ballots  marked  witii  an 
r  instead  of  a  cross.  On  a  recount  before  the 
County  Court  Judge, ./,  the  appellant,  who  had 
a  minority  of  votes  according  to  the  return  of 
the  returning  officer,  was  declared  elected,  and 
all  the  ballots  cast  at  thne  polling  districts,  in 
whicli  the  appellant  had  polled  only  331  votes 
and  the  respondent.  7y  ,  3^5,  having  been  stnick 
out  on  the  gruuna  that  the  deputy  returning 
officer  had  neglected  to  place  his  initials  upon 
the  back  of  the  ballot  On  appeal  to  the  »^upreme 
Court  of  7^.  K  Islitnd,  it  was  proved  that  the 
deputy  returning  officer  had  placed  his  initials  on 
the  counterfoil  iM'fore  giving  the  ballot  paper  to 
the  voter,  and  afterwards,  previous  to  his  putting 
the  ballot  in  the  ballot  hox,  had  detached  and 
destroyed  the  counterfoil,  and  that  the  ballots 
used  were  the  same  as  those  he  had  supplied  to 
the  voters,  and  Mr.  Justice  Peters  held  that  the 
ballots  of  the  said  three  polls  ought  to  be 
counted,  and  did  count  them.  Thereupon  J. 
appealed  to  the  Supreme  Conrt  of  Canaaa,  and 
.it  was  Jfeldf  affirmine  the  judgment  of  Mr.  Jus- 
tice PeterSf  that  in  the  present  case,  the  deputy 
returning  officer  having  had  the  means  of  identi- 
fying the  ballot  papers  m  being  those  supplied 
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by  him  to  the  voters ;  and  the  neeloet  of  the 
deputy  retaming  officers  to  put  theur  initials  on 
the  back  of  these  ballot  papers  not  havlaff  affected 
the  result  of  the  election,  or  caosed  aoostantial 
injustice,  did  not  invalidate  the  election.  (The 
decision  in  the  Monck  Election  Case  commented 
on  and  approved  ot.)  In  this  case  J.-,  the  appel- 
lant, claime<l  under  sec.  66  of  37  17c.,  ch.  10, 
that  if  he  was  not  entitled  to  the  seat  the  election 
should  be  declared  void,  on  the  ground  of  irregu- 
larities in  the  conduct  of  the  election  generally, 
but  fyled  no  counter  petition,  and  did  not  other- 
wise comply  with  the  provisions  of  37  )7c.,  ch. 
10,  The  Dominion  Controverted  Blections  Act 
Held:  That  sec.  66  of  37  Vic,  ch.  10,  on)y  applies 
to  cases  of  recriminatory  charges,  and  not  to  a 
case  where  neither  of  the  parties  or  their  agents 
are  charged  wMth  doing  any  wrongfal  act. 
Qtictre :  Whether  the  County  Judge  can  object 
to  the  validity  of  a  ballot  paper  when  no  objection 
has  been  made  to  the  same  by  the  candidate  or 
his  agent,  or  an  elector,  in  accordance  with  the 
provisions  of  sec.  56,  37  TiV.,  ch.  10,  at  the  time 
of  the  counting  of  the  votes  bj  the  depntj  return- 
ing officer.    Jbxkixs  r.  BBtCKur     —      —    947 

EYIDESCE-'' Debate  de  Comptes** -^  Sale  vf 
stock'in-trade  by  a  fat  her  to  his  son — Oniu  pro- 
bandi^ Affidavit  of  a  person  tinee  deeeoMd  not 
evidence.]  In  a  *^  dibats  de  coj^<e< "  between 
A.  O.  (appellant),  in  his  Quality  of  tutor  to  Jf. 
L.  H.  C.  li.,  ^  minor,  and  Dame  ff.  P,  (respond- 
ent), universal  legatee  of  her  late  husband  L,  i?., 
who  had  bad  possession  of  the  minor's  property 
(his  grandchild)  as  tutor,  the  following  items, 
vis  :— $5,466.63  (for  stock  of  ffoods  sold  by  L, 
R.  to  his  son)  and  $451.07  and  $^0.76  for  '<  cash 
received  at  the  counter,"  charged  by  the  respond- 
ent in  her  account,  were  contested.  In  1871,  L. 
L,  R.,  ihe  minor's  father,  married  one  if.  C.  6'., 
and  by  contract  of  marriage  obtained  from  his 
father,  L.  R.,  two  immovable  properties,  en 
avancement  ahoirie.  At  the  same  time  L.  //., 
the  father,  retired  from  business  and  left  to  L. 
L.  R,i  his  son.  the  whole  of  his  8tock4n-trade, 
which  was  valued  at  $5^66.63,  making  an  in- 
ventory thereof.  L.  L.  R.  died  in  1872,  leaving 
one  child,  said  M.  L,  H.  C  12.,  and  L,  R  ^  her 
grandfather,  was  appointed  her  tutor.  Thert- 
was  no  evidence  that  the  stock-in-trade  had  been 
sold  by  the  father  and  purchased  by  the  son,  or 
that  tne  father  ^ve  it  to  his  son.  However, 
when  L.  R.,  in  his  capacity  of  tutor  to  his  grand- 
child, made  an  inventory  ot  his  son*s  succession, 
be  charged  his  son  with  this  amount  of  $5,466.0. 
Held  (reversing  the  judgment  of  the  court 
below),  that  it  was  for  the  respondent  to  prove 
that  there  had  been  a  sale  of  the  stock-in-trade 
by  L.  R.  to  his  son  L.  L.  R.^  the  minor'a  father, 
and  that  there  being  no  evidence  of  such  a  tale, 
the  respondent  could  not  legally  charge  the 
minor  with  that  amount.  As  to  the  other  two 
items,  these  were  granted  to  the  respondent  by 
the  Court  of  Queen's  Beach  on  the  ground  thai 
althoagh  they  had  been  entered  as  cash  received 
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at  the  comiteri  there  was  eridence  that  thej 
had  been  already  entered  in  the  ledger.  The 
onljr  eridence  to  rapport  this  fact  was  the  affi- 
daTitof  one  Heberi^  the  book-keeper  ot  L.  R., 
filed  with  the  reddition  de  comptet  oefore  notary, 
prior  to  the  institution  of  this  action.  Ueld 
(reverting  the  judgment  of  the  conrt  below),  that 
the  affidavit  of  Ilebert  was  inadmissible  evi- 
dence«  and  therefore  these  two  items  could  not 
be  charged  against  the  minor.  Qagxov  t;. 
Pbikcb      —       —       —        —       —      —   386 

2         Mtuvilu ughtt-r  —  Whether  e r /< A- nee  as  to 

assaults  committed  within   ifmr    of  d^ath 

ttimisjiihle         —        —        —        — .  —  807 
See  iKDICTMXaiT. 

EXTBA  WOBX-Ciaim  for,    by   Petition    of 
Right      —        —        ____       —696 
See  COKTRACT  2. 

IinXICTllJSJIT—  Crim inal    . \ppefd — Indictment — 
Misjoinder  of  counts— Fiiff^' nee.]    An  indictment 
contained  two  couotSt  one  chtirging  the  prisoner 
with  murdering  M.  J.  T.  on  the  10th  November, 
1881;  the  other  with  manslaughter  of  the  said 
M.  J.   T.  on  the  same  day.     Tlie  Grand  Jury 
found  **a  true  bill."    A  motion  to  quash  the 
indictment    for    misjoinder   was    refused,    the 
counsel  for  the  prosecution  electing  to  proceed 
on  the  first  count   only.     Held  (aflRrming  the 
judgment  of  the  court  a  quo)j  that  the  indictment 
was  sufficient.     The  prisoner  was  convicted  of 
manslaughter  in  kilhng  his  wife,  who  died  on 
the  lOth  November,  1881.     The  immediate  cause 
of  her  death  was  acute  inflammation  of  the  liver, 
which  the  medical  testimony  proved  might  be 
occasionrd  by  a  blow  or  a  fall  against  a  hard 
substance.     About  three  weeks  before  her  death 
(17th   October   preceding),    the    prisoner    had 
knocked  his  wife  down  with  a  bottle ;  she  fell 
against  a  door,  and  remained  on  the  floor  insen- 
sible for  some  time  ;  she  was  confined  to  her  bed 
soon  afterwards  and  never  recovered.     Evidence 
was  given  uf  frequent  acts  of  violence  committed 
by  the  prisoner  upon  his  wife  within  a  year  of 
her  death,  by  knocking  her  down  and  kicking 
her  in  the  side.    Un  the  reserved  questions,  viz  , 
whether  the  evidence  of  assaults  and  violence 
committed  by  the  prisoner  upon  the  deceased, 
prior  to  the  loth  November  or  the  I7th  October, 
1881,  was  properly  received,  and  whether  there 
was  any  evidence  to  leave  to  the  jury  to  sustain 
the  charjge  in  the  first  count  of  the  indictment  ? 
Held  (affirming  the  judgment  of  the  Supreme 
Court  of  New  Bruntwiek)^  that  the  evidence  was 
properly  received,  and  that  there  was  evidence 
to  submit  to  the  jury  that  the  disease,  which 
caused  her  dei\th,  was  produced  by  the  injuries 
inflicted  by  the  prisoner.  Thbal  v.  Thi  Qiteen  897 

DfTEBOOLOiriAL  BAHWAT  OOHTRACIS  -  670 

See  UONTBACT. 

VRWJfLYZBQY—Insolvent  Act,  1875— TVacfer— 
Fleading.}  This  was  an  appeal  from  a  judgment 
of  the  Supreme  Court  of  Nova  Scotia,  making 
the  rule  nisi  taken  out  by  the  respondents  abso- 


nrSOLTXVOT.-CbfUAMiecl 

lute  to  set  aside  rerdict  for  plaintiff  and  enter 
iudgment  for  the  defendants.    The  action  was 
brought  by  C  as  assignee  of  L.  P.  F.,  under 
the  Insolvent  Act  of  1875,  for  several  trespasses 
alleged  to  have  been  committed  on  the  property 
known  as  the  Shuhenacadie  Canal  property,  and 
for  conversion  by  C  et  al  to  their  own  use  of  the 
ice  taken  off  the'  lakes  through  which  that  canal 
was  intended  to  run.   The  declaration  contained 
six  counts,  the  plaintifl*  claiming  as  assignee  of 
F.    Among  the  pleas  were  deaials  of  committing 
the  allefred  wrongs,  of  the  property  being  that 
of  the  plaintift",  and  of  his  possession  of  it,  the 
last  plea  being  that  "the  said  plaintiff  was  not, 
nor  is  such  assignee  as  alleged. "    After  the  trial 
both  counsel  declined  addressing  the  judge,  and 
it  was  agreed  that  a  verdict  should  be  entered 
for  the  plaintiff  with  $10  damages,  subject  to  the 
opinion  of  the  conrt,  that  the  parties  should  be 
entitled  to  take  all  objections  arising  out  of  the 
evidence  and  minutes,  and  that  the  court  should 
have  power  to  enter  judgment  for  or  against  the 
defendants  with  costs.    A  rule  nisi  for  a  new 
trial  to  be  granted  accordingly,  and  filed.    The 
rule  was  taken  out  as  follows: — ''On  reading 
the  minutes  of  the  learned  judge  who  tried  the 
cause,  and  the  papers  on  file    herein,  and  on 
motion,  it  is  ordered  that  the  verdict  entered 
herein  formally  by  consent  subject  to  the  opinion 
of  the  court,  with  power  to  take  all  objections 
anting  out  of  the  evidence  and  minutes,  and 
with  power  to  the  court  to  enter  judgment  for  or 
against  defendants,  with  costs,  be  set  aside  with 
costs,  and  a  new  trial  granted  herein."    This 
rule  was  made  absolute  in  the  following  terms  : 
"On  argument,  etc.,  it  is  ordered  that  the  rule 
niti  be  made  absolute  with  costs  and  judgment 
entered  for  the  defendants  against  the  plaintiff, 
with  costs."      Thereupon  plaintiff  appealed  to 
the  Supreme  Court  of  Canada,  and  it  was  Held 
ilfenrt/,  J.,  dissenting),  that  by  traversing  the 
allegation  of  plaintiff  being  assignee,  thed<uend- 
ants  put  in  issue  the  fact  implied  in  the  averment, 
that  the  plain tifl'  was  assignee  in  insolvency, 
and  that  F.  was  a  trader  within  the  meaning  ot 
the  Insolvent  Act  of  1869,  and  as  the  evidence 
didnotestabli^^h  that  /'.  bouglit  or  sold  in  the 
course  of  any  trade  or  business,  or  got  his  liveli- 
hood by  buying  and  selling,  that  the  plaintiff* 
failed  to  prove   this   is^nc.      Per   Gwynne,  J.  : 
Assuming  F.  to  be  a  trader,  still  the  defendants 
were  entitled  to  judgment  upon    the    merits, 
which  had  been  argued  at  length.     That  the 
agreement  at  nisi  pritis  authorized  the  court  to 
render  a  verdict  for  plaintiff' or  defendant  accord- 
ing as  they  should  consider  either  party  upon  the 
law  and  the  facts  entitled ;  that  tne  court,  hav- 
ing exercised  the  jurisdiction  conferred  upon  it 
by  this  agreement,  and  rendered  judgment  for 
the  defendants,  this  court  was  also  bound  to 
give  judgment  on  the  merits,  and  as  judgment  of 
the  court  below  in  favor  of  the  defendants  was 
substantially  correct  to  sustain  it ;  and  it  having 
been  objected  that  as  the  rule  niti  asked  for  a 
new  trial,  the  rule  absolute  in  fiRTor  of  defend- 


..« 


S.  0.  B.  Vol.  Vn.J 

FBUnOV  07  BI0HI.— CmMimkxI. 


INDBl. 


id 


See  GOXTBIGT  1. 


See  Contract  3. 
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See  Insolvency. 

POSSSSSIOK  as  agaimt  wrong'docrs 
See  RjEPLKViX. 
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PBOHIBinOK--  Writ  qf  prohibition  to  municipal 
corporation— A messment  roll,  amendment  of— 
Arti.  *lie  and  746a,  municipal  code,  P  Q]  The 
manicipal  corporation  of  tlie  coan'j  of  iLy  in 
the  Province  of  Quebec,  made  an  assessment  roll 
according  to  law  in  1872.  In  1875  a  triennial 
asaessment  roll  was  made,  and  the  property  sub- 
ject to  assessment  was  assessed  at  1 1,746,688  68. 
Ia  1876,  without  declaring  that  it  was  an  amend- 
ment of  the  roll  of  1876,  the  corporation  made 
another  assessment  in  which  the  property  was  as- 
sessed at  $3, 138,650.  Among  the  properties  that 
contributed  towards  this  augmentation  were  those 
of  appellants,  who,  bj  their  petition,  or  requete 
libeil  e,  addressed  to  the  Superior  Court,  P  Q.y 
alleged  that  the  Secretary-Treasurer  of  the 
county  of  //.  was  about  selling  their  real  estate 
for  taxes  under  the  provisions  of  the  municipal 
code  for  the  Province  of  Quebec^  34  Tic,  c  68, 
sec.  9d8  et  seq. ,  and  prayed  to  have  the  assess- 
ment roll  of  1876,  in  virtue  of  which  the  officer 
of  the  municipal  ty  was  proceeding  to  sell,  de- 
clared invalia  and  null  and  void,  and  that  a 
writ  of  prohibition  should  issue  to  prevent  the 
respondents  from  proceeding  to  sell.  The 
Superior  Court  directed  the  issue  of  the  writ  re- 
straining the  defendants  as  praved,  but  upon  the 
merits,  held  the  roll  of  1876  valid  as  an  amend- 
ment of  the  roll  of  1876.  The  Court  of  Queen's 
Bench  reversed  this  judgment  on  the  merits,  and 
held  the  roll  of  1876  to  be  substantiallv  a  new 
roll,  and  therefore  null  and  void.  Ileld :  per 
Henry,  Tasekereau  and  Gwynne,  JJ.,  affirmmg 
the  judgment  of  the  Court'  of  Queen's  Bench, 
that  the  roll  of  1876  not  being  a  triennial  assess- 
ment roll,  or  an  amendment  of  such  a  roll,  was 
illegal  and  null,  and  that  respondents  were  en- 
titled to  an  order  from  the  Superior  Court  as 
prayed  for,  to  restrain  the  municipal  corporation 


be  maintained.  Per  Ritchie,  C.  J.,  Strong  and 
Fournier^  JJ.,  that  a  writ  of  prohibition  issued 
nnder  art  1031.  as  was  the  writ  issued  in  this 
case,  will  only  lie  to  an  inferior  tribunal,  and 
not  to  a  municipal  officer.  [The  court  being 
equally  divided,  the  judgment  appealed  from  was 
confirmed,  but  wliliout  costs.]  COtA  o.  Morgan  1 

BEGBmiHATOBT  0A8S~/n  eUction petition  247 
Set  Election  Pitition. 
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BEPLBVnf— PoMtfmon  <u  against  wrong'doer^ 
Mixture  of  log$.}  L.  et  aL,  claiming  certain 
lands  in  the  township  of  Horton  under  a  paper 
title,  built  a  barn  and  camp  in  1876,  commenced 
and  continued  logging  all  that  winter  and  in 
subsequent  years.  In  1877  i/c/).,  setting  up  a 
title  under  certain  proceedings  adopted  at  a 
meeting  of  the  inhabitants  of  the  township  in 
1847,  held  for  the  purpose  of  making  provision 
for  the  poor,  by  which  certain  commissioners 
were  authorized  to  sell  vacant  lands,  entered 
upon  and  cut  on  the  lands  in  question  some  600 
trees,  ^vhich  he  put  on  the  ice  outside  and  inside 
L.  et  aVs  boom,  mixing  them  with  some  900  logs 
already  in  said  boom  and  cut  bv  L.  et  at,  in  such 
a  way  that  they  could  not  be  distinguished. 
Mcp.  then  claimed  the  whole  as  his  own,  and 
resisted  L.  et  a^'«  attempt  to  remove  them.  On 
an  action  of  replevin  bro^  ght  by  L.  et  al  for 
1,440  logs  cut  on  said  lands.  Held:  That  L.  et 
aVs  possession  of  the  lands  in  question  was  suffi- 
cient to  entitle  them  to  recover,  in  the  present 
action  against  McD.,  who  was  a  wrong-doer,  all 
the  logs  cut  on  the  lands  in  question.  Per 
Strong,  J.:  When  one  party  wrongfully  inter- 
mingles his  logs  with  those  of  anoUier,  all  the 
party  whose  logs  are  intermingled  can  rcquure  is, 
that  be  should  be  permitted  to  take  from  the 
whole  an  equivalent  in  number  and  quality  for 
those  which  he  origiuallv  possessed.  McDonald 
V.  Lani        —       —       1-        —       402 

BSnJB:SISQ  OmCEEL-'Neglect    of   duiu— 
Effect  of      —       —       —       -»       ^^    S47 

See  Blsction  Pbtition. 

SALE  offiih  in  Horage— Right  to  hold  goods  bi/ 
bailUe  for  unpaid  purchase  money— Deliver t/  of 
part  ]  Action  of  trover  charging  the  appellants 
with  converting  260  barrels  of  mackerel,  which 
were  the  property  of  W,  M.  R.  the  respondent's 
assignor.  One  of  the  branches  of  appellants' 
business  was  suppWing  merchants  who  were 
connected  with  the  fishing  business  in  the  coun- 
try, and  who  in  return  sent  them  fish,  which  was 
sold  and  the  proceeds  placed  by  appellants  to 
credit  of  their  customers.  One  S.,  who  so  dealt 
with  appellants,  in  October,  1877,  sent  them  77 
barrels  of  herring  and  236  barrels  of  mackerel. 
On  3rd  November  1877,  S  sold  all  the  fish  he 
had,  including  those  mackerel,  to  one  R.  at  $8 a 
barrel,  when  some  were  delivered,  leaving  236 
barrels  in  the  appellants'  store,  and  in  payment 
received  $4,000  and  a  promissory  note  for  $4,000 
at  four  months.  This  note  was  given  to  appel- 
lants by  S.  on  account  of  his  general  indebted- 
ness. On  the  4ih  March,  1878,  R.  became  in- 
solvent and  the  respondent  who  was  subseqaent- 
ly  appointed  assignee,  demanded  the  236  barrels 
01  mackerel  and  brought  an  action  to  recover  the 
same.  After  issue  was  joined,  the  appellants 
proved  against  the  estate  of  R  on  the  note  and 
received  a  dividend  on  it  The  Chief  Justice  at 
the  trial  gave  judgment  for  $1,888,  less  $46  10 
for  one  month's  insurance  and  six  months'  stor- 
age, and  found  that  the  appellants  had  know- 
ledge that  the  fish  sued  for  were  incladed  b^  tbo 
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intolTent  In  the  stotement  of  bte  aaeets,  and 
made  no  objection  thereto  known  to  the  assignee 
or  creditors  at  the  meetine.  ffeld  iStrong^ 
J.,  dissenting),  that  the  appeflants  haring  failed 
to  prove  the  right  of  property  in  themselyes, 
upon  which  thej  relied  at  the  trial,  the  respond- 
ent had  as  against  the  appellants'  a  right  to  Uie 
immediate  possession  of  the  fish.  2.  That  8.  had 
not  stored  the  fish  with  appellants  by  way  of 
security  for  a  debt  due  by  him,  and  as  the  appel- 
lants had  knowledge  that  the  fish  su«*d  for  were 
included  by  the  insoWent  in  the  statement  of  his 
assets,  to  which  statement  they  made  no  objec- 
tion, but  proved  against  the  estate  for  the  whole 
amount  01  insolvent's  note,  and  received  a  divi- 
dend thereon,  they  could  not  now  claim  the  fish 
or  set  up  a  claim  for  lien  thereon.  Troop  v 
Hart       —       —       —       --—     —     512 


UTZVT      —       —       -. 

See  Blbotiov  Pititios. 


847 


fSlKSJTOA-Conttruetion  of— IS  Vic,  ch.  236— 
Debenturet  issued  by  Trust  fee  of  the  Quebec  Turn- 
pike Road* — Legislative  recognition  of  a  debt — 
Trustees — Parliamentarv  aaents,  liability  of  the 
Crown  for  acts  by  J  Ueld,  {Ritchie,  G.J.,  and 
GiffynnCf  J ,  dissecting),  that  the  trustees  of  the 
Quebec  ^^orth  Shore  Turnpike  Trust,  appointed 
under  ordinance,  4  Vic  ,  ch.  17,  when  issuing  the 
debentures  in  suit,  uidcr  16  Vic  ,  ch.  235,  were 
acting  as  agents  of  the  Government  of  the 
late  Province  of  Canada^  and  that  the 
said  Province  became  liable  t)  provide  for 
the  payment  of  the  principal  of  said  deben- 
tures when  they  became  dae.  Per  Henry 
and  TanchereaUf  JJ.,  that  the  Province  of 
Canada  had,  by  its  conduct  and  legislation, 
recognized  its  liability  to  pay  the  same,  and  that 
respondents  were  entitled  to  succeed  on  their 
cross  appeal  as  to  interest  from  the  date  of  the 
maturing  ot  the  said  debentures.  Per  Ritchie, 
O.J.,  and  GwynnCf  J.,  that  the  trnstees,  being 
empowered  b^  the  ordinance  to  borrow  monevs 
f  <  on  the  credit  and  security  of  the  tolls  thereby 
authorised  to  be  imposed  and  of  other  m  )neys 
which  might  come  into  tlio  possession  and  be  at 
the  disposal  of  the  said  trustees,  under  and  by 
virtue  of  the  ordinance,  and  not  to  be  paid  out 
of  or  chargeable  against  the  general  revenue  of 
this  Province,"  the  debentures  did  not  create  a 
liability  on  the  part  of  this  Province  in  respect 
of  either  the  principal  or  interest  thereof.  On 
appeal  to  the  Privy  Oouncil,  the  judgmdot  of  the 
Supreme  Court  was  reversed,  and  the  construc- 
tion put  on  the  statute  by  Ritehie^  O.J.f  and 
OwynnCf  J.,  was  affirmed.  Bslliau  v.  Thb 
QuiBV     —       —       —       —       —       —      58 

2 Petition  qf  Right  Act,  1876,  sec.  I—Statufe 

qf  Limitations — 32  Henry  VIII. s  ch.9 — Buying 
pretended  titles—Public  Wo^ka—Ridcau  Canal 
Actf  8  Geo.  IV,,  eh.  1—6  Wm.  IV.,ch.  {^—Trustect 
contract  by — Uompensation  for  lands  taken  for 
canal  purposes— 2  vie.,  ch.  19—7  Fic,  ch.  11,  see, 
29— 9  Vic,  ch.  42.J     Under  the  provisions  of  8 


Oeo.  IV.f  ch.  1,  passed  on  the  17th  February, 
1827,  by  the  Provincial  Parliament  of  Upper 
Canada^  and  generally  known  as  the  Rtdleau 
Oanal  Act,  Lt.-Oolond  By,  who  was  employed 
to  superintend  the  work  of  making  said  canal, 
set  out  and  ascertained  110  acres  or  thereaboati, 
part  of  600  acres  or  thereabouts  theretofore 
granted  to  one  Grace  McQueen,  as  necessary  for 
making  and  completing  said  canal,  but  only 
some  20  acres  were  actually  necessary  and  used 
tor  canal  purposes.  Grace- McQueen  died  intestate, 
leaving  Alexander  McQueen,  her  husband,  and 
William  McQueen.her  eldest  son  and  heii^«t-law, 
her  surviving.  After  her  death,  on  the  31st  Jan., 
1832,  Alexander  McQueen  released  to  William 
McQueen  all  his  interest  in  the  said  lands,  and  on 
the  6ih  February,  1832,  WilUam  McQueen grsaitdd 
to  Col.  By  all  the  lands  previously  granted  to 
his  mother,  Grace  McQueen  Col.  JSy  died  on  the 
1st  February,  1836.  By  6  William  /F..  ch.  16, 
persons  who  acquired  title  to  lands  used  for  the 
purposes  of  the  canal  after  the  commenconentof 
the  works,  but  who  had  purchased  before  such 
commencement,  were  enabled  to  claim  compen- 
sation. By  the  Ordnance  Testing  Act,  7  vie, 
ch.  11,  Canada,  the  Rideju  canal  and  the  lands 
and  works  belonging  thereto,  were  vested  in  the 
principal  officers  of  H.  H.  Ordnance  in  Great 
Britain,  and  by  sec.  89  it  was  enacted :  "  Pro- 
vided always,  and  be  it  enacted,  that  all  lands 
taken  from  private  owners  at  By  town  under  the 
authority  ot  the  Rideau  Oanal  Act  for  the  uses 
of  the  canal,  which  have  not  been  used  for  tiiat 
purpose,  be  restored  to  the  party  or  parties  from 
whom  the  same  were  taken. "  By  the  9th  Vie., 
ch  42,  Canada^  it  was  redted  that  the  foregoing 
proviso  had  given  rise  to  doubt  as  to  its  true 
construction,  and  it  was  enacted  that  the  proviso 
should  be  construed  to  apply  to  all  the  Und  at 
By  town  set  out  and  ascertained  and  taken  firom 
Nicholas  Sparks,  under  8  Geo.  /F.,  ch.  1,  except 
certain  portions  actually  used  for  the  oanal,  and 
provision  was  made  for  payment  of  compeasAtion 
to  Sparks  for  the  lana  retained  for  canal  pur- 
poses, and  for  the  re-investing  in  htm  and  his 
grantees  of  the  portions  of  lands  taken  but  not 
re(iuired  for  such  purposes.  By  the  I9th  and  20th 
Vic.f  ch.  45,  the  Ordnance  properties  became 
vested  in  Her  Majesty  for  the  uses  of  the  late 
Province  of  Canada,  and  by  the  British  North 
America  Act  thev  became  rested  in  Her  Majesty 
for  the  use  of  the  Dominion  of  Caneula,  The 
suppliants,  the  legal  representatives  of  Col.  By, 
brought  a  petition  of  right,  alleging  the  foregoine 
facts,  and  seeking  to  have  Her  Maiesty  declared 
a  trustee  for  them  of  all  the  said  lands  not  actually 
used  for  the  purposes  of  the  said  canal,  and  prayink 
that  such  portion  of  said  lands  might  be  restored 
to  them,  and  the  rents  and  profits  thereof  paid,  and 
as  to  any  parts  sold  that  the  value  thereof  mi^fat 
be  paid  together  with  the  rents  and  profits,  prior 
to  the  selling  thereof.  By  his  statement  in  de- 
fence, the  Attorney-Qeneral  contended,  among 
other  things,  that  (par.  5)  no  interest  in  the  lands 
set  out  and  astertained  by  Col.  By  passed  to 
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William  McQueen,  bat  the  claim  for  compensa- 
tion or  damages  for  talcing  said  lands  was 
personal  estate  of  Oraee  McQueen^  and  passed  to 
ner  persoaal  represeatatiFe j  that  (par.  6,  7  and 
8)  the  deeds  of  the  3Ut  of  Jan.  and  6th  Feb., 
1832,  passed  do  estate  or  interest,  the  title  and 
possession  of  the  lands  being  in  His  Majesty,  but 
that  such  deeds  were  void  under  32  My.  VIII.^ 
ch.  9)  that  (par.  9)  Ool.  By  was  incapable,  b^ 
reason  of  his  position,  from  acquiring  any  beni- 
ficial  interest  in  said  lands  as  as^ainst  His  Majestj; 
that  (par.  10. 11, 12  and  13)  GoT.  j^y  took  proceed- 
ings under  8  Oeo.IV.yeh.  l,to  obtain  compensation 
for  the  lands  in  question,  but  the  arbitrators, 
and  alio  a  jury  summoned  under  the  Act,  decided 
that  be  was  entitled  to  no  compensation  by  rea- 
son of  the  enhancement  of  the  value  of  his  oiher 
land  and  of  other  advantages  accrued  by  the 
building  of  the  canal,  and  that  this  award  and 
verdict  were  a  bar  to  the  suppliant's  claim  :  that 
(par.  14  and  16)  the  proviso  of  9  Vie.f  ch  42, 


CMnfioed  to  Nieholaa  Sharks  and  did  not 
extend  to  the  lands  in  question ;  that  (par.  10, 
17,  18  and  19)  by  virtue  of  2nd  Tic,  ch.  19 
{Upper  Canada),  and  a  proclamation  issued  in 
pursuance  thereof,  all  claims  for  damages  which 
might  have  been  brought  under  8  Geo.  IV. y  ch. 
1,  by  owners  of  lands  taken  for  the  canal,  in- 
cluding claims  of  the  said  Grace  MQctteen  or  Col. 
By,  or  their  respective  representatives,  were,  on 
and  after  the  1st  April,  1841,  for  ever  barred; 
that  (par.  26,  27  and  28)  the  suppliants  were 
barred  by  their  own  laches;  and  that  (par.  27) 
they  were  barred  by  the  Statute  of  Limitations. 
On  a  special  case  stated  on  the  pleadings  fur  the 
opinion  of  the  court,  Held,  by  the  Exchequer 
Court  of  Canada  {Richards,  O.J  ,)  :— 1.  The  Stat- 
ute of  Limitations  was  properly  pleadable  under 
sec.  7  of  the  Petiuon  ot  Kight  Act  of  I STG.  2.  Wil- 
liam McQueen  to«>k  the  lands  by  desi'tiii  from  his 
mother,  if  she  died  before  the  lands  wc/e  set  out 
and  ascertained  for  the  purposes  of  the  canal. 
If  she  died  afterwards,  he  did  not,  as  they  were 
vested  in  the  Crown  under  8  Geo.  IV.,  ch.  I, 
sees.  1  8nd  3,  and  her  right  was  converted  into 
a  claim  for  compensation  under  the  4th  section. 
3.  This  right  of  compensation  or  damages,  if 
asserted  under  the  4th  sec.  of  Geo  IV.,  ch.  11, 
would  go  to  Grace  McQueeris  personal  represen- 
tatives, but  if  the  land  was  obtained  by  surrender 
under  the  2nd  sec.  of  the  statute,  then  the  heir- 
at-law  of  Gruce  McQueen  would  be  the  pcrs<m 
entitled  to  receive  the  damages  and  execute  the 
surrender.  4  The  deeds  of  the  Slst  January, 
1832,  and  6th  February,  1832,  are  void  as  against 
the  Crown  so  far  as  they  relate  to  the  acres  in 
dispute,  except  so  far  as  ihe  same  may  be  c<>b- 
sidered  as  a  r  urrender  to  the  Crown  under  the 
2nd  sec.  of  the  Rideau  Canal  Act.  6.  The  9th 
paragraph  of  the  statement  in  defence  is  a  suffi- 
cient answer  in  law  to  the  petition-  6.  The 
defence  set  up  in  the  10th,  11th,  12th  and  13th 
paragraphs  of  the  statement  wi  uld  be  sufficient 
m  biw,  supposing  the  statements  therein  to  be 
true.     7.  Tne  proviso  of  9  Vic,  ch.  42,  sec.  29, 
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was  confined  in  effect  to  the  lands  of  NicholU 
Sparks  only.  8.  If  the  claim  is  to  be  made  by 
Grace  MeQueen*s  personal  representatives  under 
the  4th  section  oi  the  Rtdciu  Canal  Act  (and 
any  claim  by  her  could  only  be  under  that  sec- 
tion) the  Acts  referred  to  in  the  16th,  17th,  \%\h 
and  19th  paragraphs  of  the  statamait  in  defence 
have  an  application-  to  this  case  and  wouM  con- 
stitute a  bar  against  all  claims  to  be  male  under 
the  Rideau  Canal  Act  As  to  the  cUims  to  be 
made  by  the  heirs  of  Col.  By,  they  have  no 
claims  under  any  of  the  statutes.  9.  If  the  Ord- 
nance VbStinj;  Act  vested  the  HO  acres  in 
question  in  the  heirs  of  Col.  By,  the  court  was 
not  prepared  to  say  that  their  claim  hid  been 
barred  by  Inches  on  the  statement  set  out  in  the 

Eetition.  iiut  tb(^  statute  had  not  that  eflff  ct,  nor 
ad  Col.  By  or  his  legal  representatives  ever 
had  for  his  or  their  own  use  and  benefit  any  title 
to  these  110  acres.    Ttlbb  v.  Ths  Qombn    -   66L 

3 31  Vic,  Ch.  12,  sees  7,  16  dnd  20     —     634 

See  PETITION  OF  RiOHT. 

4 31  Vic,  ch.  13,  wc.  18      —      —      — 

See  OOHTRACT  1. 

6 31  Vic  ,  ch.  13,  sec.  16  j  37  Vic,  ch.  15  - 

See  Contract  2. 


670 
690 
409 


6 Rev.  Stats  {Ont),  eh,  128      —      — 

See  Jurisdiction. 

7 Rev.  Stats.  (N.S.),  i  series,  ch.  79,  sees 

9  and  19    —      —      —       —        _       —  289 
See  Trbspabb. 

8 37  Vic,  ch  9,  seds.  43,  45,  65  and  80:  37 

Vie,  ch.  10,  sees  64  and  66;  41   Vic,  ch  6, 
sees  5, 6  and  10      —      —      —      —     —    247 
See  Election  Petition. 

TQfRT-Petition  of  riyht  loil  not  lie /or    —    670 
See  Contract  1. 

TRESPASS  -Reyis  ntion—  Notice  —  Rev.  Stats  , 
N.S.,  4  series,  ch  79,  sees  9  and  19.]  if.  (the  ap- 
pel  ant^  brought  an  action  against  //  (ihe 
responaent)  for  liaving  erected  a  bricic  wall  over 
ana  upon  the  upper  part  of  the  south  wall  or 
cornice  of  appellHUt^s  store,  pierced  boles,  Ac. 
II.  pleaded  inter  a/ta,  special  leave  and  license, 
and  that  h  -  bad  done  so  for  a  valuable  consider* 
ation  paid  by  him,  and  an  equiluble  rejoinder 
alleging  thai  plaintiff  and  those  through  whom 
he  claimed  had  notice  ot  the  defendant  s  title  to 
this  easement  at  the  time  they  obtained  their 
conveyances.  In  1 859  one  (7,  who  then  owned 
R's  property,  granted  by  deed  to  //.  the  privilege 
of  piercing  I  he  south  wall,  carrying  his  stovepipe 
into  the  flues,  and  erecting  a  wall  above  tlie 
south  Will  of  the  building  to  form  at  thath  -iKht 
the  north  wall  of  respondent's  building,  which 
was  higher  than  R's  R.  purchased  in  1872  the 
property  trom  the  Bank  of  Nova  Scotia,  who  got 
It  from  one  F,,  to  wh  m  C  had  conveyed  it — all 
these  conveyances  being  for  valuable  considera- 
tion. The  deed  from  G.  to  //  was  not  recorded 
until  1871,  and  R's  solicitor  in  searching  the  title, 
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did  not  search  ond<*r  Ct  n^nie  after  the  registry 
of  the  deed  by  which  the  title  passed  oatorc7.  in 
186i,  and  did  not  therefore  obaerre  the  deed 
creating  the  easement  in  favor  of  plaintiff 
There  was  eviden-'e,  when  attention  was  called 
to  it,  that  respondent  had  no  separate  wall,  and 
the  northern  wall  above  appellant's  bnilding 
could  be  seen  Held;  That  the  continaance  of 
illegal  burdens  on  R'a  property  since  the  fe«  had 
been  acquired  bf  him.  were,  In  law,  ft«sh  and 
distinct  trespasses  against  him.  unless  he  was 
bound  by  the  license  or  grant  of  G.  2  That  the 
defd  creating  the  easem<*nt  was  an  instrument 
requiring  registration  under  the  proviaions  of  the 
Novi  Scotia  llegistr«tion  Act.  4  series,  Rut. 
Stats.,  A*  vS.,  ch.  79,  sees  9  and  19.  and  was 
defeated  by  the  prior  registration  of  the  subse- 
quent purchaser's  c  mveyance  for  valuable  con- 
sideration, and  therefore  from  the  date  of  the 
registration  of  the  cony<*yanoe  from  N",  to  i^., 
that  the  deed  of  grant  to  H  became  void  at  law 
against  F.  and  ail  those  claiming  title  through 
hm.  3.  That  to  defeat  a  regijitered  deed  there 
must  be  a^'tual  notice  or  fraaa.  and  there  was  no 
actual  notice  given  to  iZ  in  this  case,  such  as  to 
disentitle  him  to  insist  in  equity  on  hi^  legal 

Sriority  acquired  under  the  statute.  Per  Owynne^ 
.,  dissenting:  That  upon  the  pleading-  as  they 
stood  on  the  record,  th>*  question  of  ^e  Registry 
Act  did  n  tt  arise,  and  that  as  the  incnmbranoe 
complained  of  had  b^en  legally  created  in  1859, 
its  mere  continuance  did  not  constitute  a  trespass, 
and  th^t  the  action  as  framed  should  not  be 
sustained.    Ross «.  Hjjttib    —     —     —     839 


TBV8TES8     —      — 

Set  Stitutu. 


0S  and  BA 


vumOB  AVB  PUBCHA8B1  -(7ofilr ict^Vtndor 
and  purehu&r-^us  ditponenidi — Dtlivtrv.'^    IT., 
a  commission  merchant  residing  at  ToUio^  Ohio, 
purchased  and  shipped  a  eargo  of  corn  on  the 
order  of  0  et  al.^  distillers  at  BelUvilUf  and  drew 
on  them  at  ten  days  firom  date  for  the  price, 
freight  and  insurance.      This  draft  was  trans- 
ferred to  a  bank  in  Toledo  and  the  amoant  of  it 
received  by  W.  from  the  bank,  and  the  corn, 
having  been  insured  by   W,  for  his  own  benefit, 
was  shipped  by  him  aider  a  bill  of  lading, 
which,  together  with  the  policy  of  insoranc^ 
was  assigned  by  him  to  the  same  b%nk.    The 
bank  forwarded  the  draft,  policj,  and  bill  of 
lading  to  their  agents  at  Beueville,  with  instruc- 
tions that  the  corn  was  not  to  be  delivered  an  til 
the  draft  was  paid.    The  draft  was  accepted  by 
O  et  al  ^  bit  the  cargo  arriving  at  BtlUiilU  in  a 
damaged   and   heatwl  eonditioa,  between  the 
dates  of  the  acceptance  and  the  maturity  of  the 
said  draft,  C  et   a/,  refused  to  receive  it  and 
afterwards  to  pay  draft  at  maturity.     The-'eapon 
the  bank  and  W.  sold  the  cargo  for  behalf  of 
whom  it  may  concern,  credited  U.  et  aJL  with  the 
proceeds  on  account  of  draft,  and  W  filed  a  bill 
to  recover  balance  and  interest.    Held :  Revers- 
ing the  jadgment    of  the    Oonrt   of  Appeal  of 
Ont  Ho  {Stronfff  J.,  dissenting),  that  the  con- 
tract was  not  one  of  ap^ncy  and  that  thepro- 
perty  in  the  com  remained  by  the  act  of  Ir  in 
nimself  and  his  assignees,  until  after  the  arrival 
of  the  corn  at  BelleviUe  and  payment  of  the  draft ; 
and  the  damage  to  the  com  having  occurred 
while  the  |>roperty  in  it  continued  1 1  be  in  W. 
and  his  assignees,  (7.  et  aL  should  not  bear  the 
loss.    OoBBT  •.  Williams    —       ^       —    470 

WOBDS^Conifriielioii  of-^Trader       — 
See  iHSOLvivcT. 
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